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No. S-33-021: State ex rel. Stenberg v. Moore. Application 
for leave to commence original action denied. The action is not 
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State ex rel. Nebraska Nurses Assn. v. State Board of Nursing, 
205 Neb. 792, 290 N.W.2d 453 (1980); Miller v. Stolinski, 149 
Neb. 679, 32 N.W.2d 199 (1948). 

No. S-98-923: Dempsey-Schwebach v. Schwebach. Motion 
of appellee to dismiss appeal sustained; appeal dismissed. 

No. S-99-572: Abbott v. Armstrong. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. S-99-671: Wichmann v. Great Plains Co-op. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. S-99-951: Anderson v. Milwaukee Mut. Ins. Co. 
Motion of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-99-1199: Purnell v. Douglas Cty. Health Dept. By 
order of the court, appeal dismissed for failure to file briefs. 

No. S-99-1279: State v. Hittle. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. 8-99-1402: Gibson v. Kurt Mfg. By order of the court, 
appeal dismissed for failure to file briefs. 
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By order of the court, appeal dismissed for failure to file briefs. 

No. S-00-200: Davidson v. Davidson. Stipulation allowed; 
appeal dismissed with prejudice. 

No. S-00-433: State v. White. Appeal dismissed. See rule 
7A(2). 

No. A-00-455: State v. Johnson. Motion of appevant to dis- 
miss appeal sustained; appeal dismissed. 
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No. A-33-012: State v. Kuhr. Petition of appellant for further 
review overruled on June 14, 2000. 

No. A-97-263: State v. Tlamka, 7 Neb. App. 579 (1998). 
Petition of appellant for further review overruled on April 12, 
2000. 

No. A-98-313: Snowdon Farms v. Jones, 8 Neb. App. 445, 
8 Neb. App. 599 (1999). Petition of appellee for further review 
overruled on June 28, 2000. 

No. A-98-446: James Neff Kramper Family Farm v. 
Dakota Indus., 8 Neb. App. 893 (1999). Petition of appellee for 
further review overruled on May 17, 2000. 

No. A-98-861: Martin v. Cameron. Filing treated as petition 
of appellant for further review. Filed out of time (see rule 
2F(1)); dismissed for lack of jurisdiction. 

No. A-98-868: Schott v. Hennings. Petition of appellant for 
further review overruled on May 24, 2000. 

No. A-98-942: McCarville v. McCarville. Petition of appel- 
lant for further review overruled on June 28, 2000. 

No. A-98-942: McCarville v. McCarville. Petition of 
appellee for further review overruled on June 28, 2000. 

No. S-98-954: McDonald v. DeCamp Legal Servs. Petition 
of appellee for further review sustained on June 21, 2000; case 
to appear on the next proposed call of the Nebraska Supreme 
Court. 

No. A-98-1022: Anderson Excavating v. SID 177. Petition 
of appellee for further review overruled on June 21, 2000. 

No. A-98-1091: Affiliated Foods Co-op v. State. Petition of 
appellant for further review overruled on April 26, 2000. 

No. 8-98-1127: In re Estate of Tvrz, 9 Neb. App. 98 (2000). 
Petition of appellee Dept. of Health & Human Servs. Finance & 
Support for further review sustained on May 24, 2000; case to 
appear on the next proposed call of the Nebraska Supreme 
Court. 
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No. A-98-1146: Eifert v. Continental Casualty Co. Petition 
of appellee for further review overruled on March 22, 2000. 

No. A-98-1203: State v. Johnson, 9 Neb. App. 140 (2000). 
Petition of appellant for further review overruled on June 21, 
2000. 

No. A-98-1214: State v. Ellis. Petition of appellant for fur- 
ther review overruled on June 28, 2000. 

No. A-98-1233: In re Estate of Stephens, 9 Neb. App. 68 
(2000). Petition of appellant for further review overruled on 
June 28, 2000. 

No. S-98-1247: Gering - Ft. Laramie Irr. Dist. v. Baker, 8 
Neb. App. 1001 (2000). Petition of appellees for further review 
sustained on March 29, 2000. 

No. A-98-1259: Griess v. Griess, 9 Neb. App. 105 (2000). 
Petition of appellee for further review overruled on May 17, 
2000. 

No. A-98-1275: Buschkamp v. Gill. Petition of appellee for 
further review overruled on June 28, 2000. 

No. A-98-1309: Higgins v. Rausch Herefords, 9 Neb. App. 
212 (2000). Petition of appellant for further review overruled on 
May 24, 2000. 

No. A-98-1310: Mehlig v. Crusinberry. Petition of appellee 
for further review overruled on May 24, 2000. 

No. A-98-1336: Clean Harbors Envtl. Servs. v. Kimball 
Cty. Bd. of Equal. Petition of appellant for further review over- 
ruled on March 15, 2000. 

No. A-98-1383: State v. Hauck. Petition of appellant for fur- 
ther review overruled on March 29, 2000. 

No. A-98-1384: Carlson v. Gray. Petition of appellant for 
further review overruled on June 28, 2000. 

No. A-99-018: German Mut. Ins. Co. v. Federated Mut. 
Ins. Co., 8 Neb. App. 1062 (2000). Petition of appellant for fur- 
ther review overruled on May 24, 2000. 

No. A-99-021: Janecek v. Boone. Petition of appellant for 
further review overruled on June 28, 2000. 

No. A-99-022: D & J Electric, Inc. v. Tipp-It, Inc. Petition 
of appellant for further review overruled on June 7, 2000. 
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No. A-99-058: Vieregger v. Robertson, 9 Neb. App. 193 
(2000). Petition of appellee for further review overruled on June 
14, 2000. 

Nos. A-99-074, A-99-075: In re Interest of Destiny M. 
Petition of appellant for further review overruled on May 11, 
2000. 

No. S-99-076: State v. Davidson. Petition of appellee for fur- 
ther review sustained on April 26, 2000; case to appear on the 
next proposed call of the Nebraska Supreme Court. 

No. S-99-079: Casey v. Levine. Petition of appellee 
Methodist Hospital for further review sustained on June 28, 
2000; case to appear on the next proposed call of the Nebraska 
Supreme Court. 

No. S-99-079: Casey v. Levine. Petition of appellees Levine 
& Robertson for further review sustained on June 28, 2000; case 
to appear on the next proposed call of the Nebraska Supreme 
Court. 

No. S-99-106: Keller v. Bones, 8 Neb. App. 946 (2000). 
Petition of appellant for further review sustained on March 15, 
2000; case to appear on the next proposed call of the Nebraska 
Supreme Court. 

No. A-99-113: Hoffart v. Hodge, 9 Neb. App. 161 (2000). 
Petition of appellant for further review overruled on June 21, 
2000. 

No. A-99-114: In re Interest of Kelly D. Petition of appel- 
lant for further review overruled on May 24, 2000. 

Nos. A-99-118, A-99-119: State v. Gray. Petition of appellee 
for further review overruled on May 24, 2000. 

Nos. A-99-118, A-99-119: State v. Gray. Petitions of appel- 
lant for further review overruled on May 24, 2000. 

No. A-99-120: State v. Gray, 8 Neb. App. 973 (2000). Petition 
of appellant for further review overruled on May 24, 2000. 

No. A-99-120: State v. Gray, 8 Neb. App. 973 (2000). Petition 
of appellee for further review overruled on May 24, 2000. 

No. A-99-130: Braesch v. McGregor. Petition of appellee 
for further review overruled on June 14, 2000. 

No. A-99-146: In re Adoption of Leslie P., 8 Neb. App. 954 
(2000). Petition of appellee for further review overruled on May 
24, 2000. 
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No. A-99-316: Campos v. Excel Corp. Petition of appellant 
for further review overruled on May 11, 2000. 

No. A-99-339: In re Interest of Amanda K. Petition of 
appellant for further review overruled on May 24, 2000. 

No. A-99-367: State v. Lovejoy. Petition of appellee for fur- 
ther review overruled on May 11, 2000. 

No. A-99-419: State v. McGinnis, 8 Neb. App. 1014 (2000). 
Petition of appellee for further review overruled on May 24, 2000. 

No. A-99-426: Jensen v. Contemporary Obstetrics & Gyn. 
Petition of appellee for further review overruled on May 24, 2000. 

No. A-99-432: Sullivan v. Varnum. Petition of appellant for 
further review overruled on May 24, 2000. 

No. S-99-440: State v. Warren, 9 Neb. App. 60 (2000). 
Petition of appellee for further review sustained on May 24, 
2000; case to appear on the next proposed call of the Nebraska 
Supreme Court. 

No. A-99-462: Espersen v. Buffalo Cty. Pub. Sch. Dist. No. 
119. Petition of appellee for further review overruled on June 
21, 2000. 

No. A-99-493: Willcock v. Willcock. Petition of appellant 
for further review overruled on June 21, 2000. 

No. A-99-511: In re Conservatorship & Guardianship of 
Tucker, 9 Neb. App. 17 (2000). Petition of appellants for further 
review overruled on April 26, 2000. 

No. A-99-512: In re Interest of Nyketa B. et al. Petition of 
appellee Robert for further review overruled on May 24, 2000. 

No. A-99-544: Jones v. Clarke. Petition of appellant for fur- 
ther review overruled on June 7, 2000. 

No. A-99-599: State v. Harrington. Petition of appellant for 
further review overruled on May 24, 2000. 

No. A-99-603: Huryta v. Huryta. Petition of appellant for 
further review overruled on March 22, 2000. 

No. A-99-607: In re Interest of Tiffany P. Petition of appel- 
lant for further review overruled on April 12, 2000. 

Nos. A-99-669, A-99-729: In re Interest of Asia W. & 
Gabriella W. Petition of appellee and guardian ad litem for fur- 
ther review overruled on June 7, 2000. 

No. A-99-730: Reynoso v. Jacobo’s Grocery. Petition of 
appellant for further review overruled on May 24, 2000. 


PETITIONS FOR FURTHER REVIEW xxvii 


No. A-99-782: State v. Wead, 9 Neb. App. 177 (2000). 
Petitions of appellant for further review overruled on June 14, 
2000. 

No. A-99-815: State v. Nunnenkamp. Petition of appellant 
for further review overruled on June 14, 2000. 

Nos. A-99-858, A-99-859: State v. Buckner. Petition of 
appellant for further review overruled on March 15, 2000. 

Nos. A-99-863, A-99-864: State v. Engert. Petition of appel- 
lant for further review overruled on June 7, 2000. 

No. A-99-868: State v. Fynbu. Petition of appellant for fur- 
ther review overruled on June 7, 2000. 

No. S-99-869: State v. Ray, 9 Neb. App. 183 (2000). Petition 
of appellant for further review sustained on June 28, 2000; case 
to appear on the next proposed call of the Nebraska Supreme 
Court. 

No. A-99-918: State v. McCoy. Petition of appellant for fur- 
ther review overruled on April 26, 2000. 

No. A-99-1001: State v. Gould. Petition of appellant for fur- 
ther review overruled on March 22, 2000. 

No. A-99-1003: State v. Herringer. Petition of appellant for 
further review overruled on April 19, 2000. 

No. A-99-1061: State v. Mann. Petition of appellant for fur- 
ther review overruled on April 12, 2000. 

No. A-99-1062: State v. Johnson. Petition of appellant for 
further review overruled on March 29, 2000. 

No. A-99-1068: State v. Luster. Petition of appellant for fur- 
ther review overruled on May 24, 2000. 

No. A-99-1071: State v. Rea. Petition of appellant for further 
review overruled on March 15, 2000. 

No. A-99-1122: State v. Sapanajin. Petition of appellant for 
further review overruled on May 24, 2000. 

No. A-99-1141: State v. Wise. Petition of appellant for fur- 
ther review overruled on May 24, 2000. 

No. A-99-1169: State v. Purcell. Petition of appellant for fur- 
ther review overruled on June 7, 2000. 

Nos. A-99-1228, A-99-1229: State v. Quignon. Petition of 
appellant for further review overruled on May 11, 2000. 

Nos. A-99-1232, A-99-1233: State v. Talbot. Petition of 
appellant for further review overruled on May 17, 2000. 
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No. A-99-1257: McCroy v. Sprint Communications Co. 
Petition of appellant for further review overruled on June 28, 
2000. 

No. A-99-1269: State v. Connely. Petition of appellant for 
further review overruled on May 17, 2000. 

No. A-99-1278: State v. Lewis. Petition of appellant for fur- 
ther review overruled on May 11, 2000. 

No. A-99-1284: Goes v. Abramson. Petition of appellant for 
further review overruled on June 14, 2000. 

No. A-99-1285: State v. Gonzales. Petition of appellant for 
further review overruled on April 19, 2000. 

No. A-99-1313: State v. Wragge. Petition of appellant for 
further review overruled on June 14, 2000. 

No. A-99-1319: In re Estate of Dobrovolny. Petition of 
appellant for further review overruled on March 29, 2000. 

No. A-99-1354: State v. Van Dao. Petition of appellant for 
further review overruled on April 12, 2000. 

No. A-00-024: State v. Olmstead. Petition of appellant for 
further review overruled on June 14, 2000. 

No. S-00-228: Brandon v. Department of Corr. Servs. 
Petition of appellant for further review sustained on June 14, 
2000. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


ANDREW SCOTT BALDWIN, APPELLANT, V. CITY OF OMAHA, A 
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STATE OF NEBRASKA, APPELLEE. 

607 N.W. 2d 841 


Filed March 24, 2000. No. S-97-986. 


Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur- 
suant to the Political Subdivisions Tort Claims Act, the findings of the trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the judgment, it must be considered in the light 
most favorable to the successful party. Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every inference that can reason- 
ably be deduced from the evidence. 

Negligence: Proximate Cause. A plaintiff is contributorily negligent if (1) she or he 
fails to protect herself or himself from injury, (2) her or his conduct concurs and coop- 
erates with the defendant’s actionable negligence, and (3) her or his conduct con- 
tributes to her or his injuries as a proximate cause. 

Negligence: Proof. To entitle a defendant to judgment under the comparative negli- 
gence statutory scheme, the defendant has the burden of proving that any contributory 
negligence chargeable to the plaintiff is equal to or greater than the total negligence 
of all persons against whom recovery is sought. 

Evidence: Appeal and Error. Where credible evidence is in conflict on a material 
issue of fact, the appellate court considers, and may give weight to, the fact that the 
trial court heard and observed the witnesses and accepted one version of the facts 
rather than another. 

Negligence: Evidence: Pleadings. In order to submit the doctrine of last clear chance 
to the finder of fact, there must be competent evidence of the doctrine’s applicability 
and the issue must have been raised by the pleadings. 

Negligence: Evidence. The doctrine of last clear chance has no application unless the 
person claiming its benefit puts himself or herself in the position of admitting that 
immediately before the accident the person found himself or herself in a place of peril 
through the person’s own negligence from which the person could not escape by the 
exercise of ordinary care. 

Negligence: Proximate Cause: Words and Phrases. A proximate cause is a cause 
that produces a result in a natural and continuous sequence, and without which the 
result would not have occurred. 


(1) 
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8. Trial: Negligence: Proximate Cause. Determination of causation is ordinarily a mat- 
ter for the trier of fact. 

9. Negligence: Tort-feasors: Liability. The doctrine that an intervening act cuts off a 
tort-feasor’s liability comes into play only when the intervening cause is not 
foreseeable. 

10. Negligence. To constitute want of due care for one’s own safety, it is not necessary 
that one should have anticipated the exact harm which occurred; it is sufficient that 
one knew or should have known that substantial injury was likely to result from his 
or her acts. 

11. Negligence: Damages. Comparative negligence abrogates the common-law concept 
of contributory negligence, thus relieving both parties of an all-or-nothing situation, 
and substitutes apportionment of the damages by fault. 

12. Trial: Negligence: Damages: Appeal and Error. Because the purpose of compara- 
tive negligence is to allow triers of fact to compare relative negligence and to appor- 
tion damages on that basis, the determination of apportionment is solely a matter for 
the fact finder, and its action in this respect will not be disturbed on appeal if it is sup- 
ported by credible evidence and bears a reasonable relationship to the respective ele- 
ments of negligence proved at trial. 

13. Negligence. Negligence must be measured against the particular set of facts and cir- 
cumstances which are present in each case; the measurement of negligence involves 
not just the number of acts but also the nature of those acts. 

14. Negligence: Words and Phrases. Reckless indifference to safety means more than 
want of ordinary care; it implies a rash and careless spirit, not necessarily amounting 
to wantonness, but approximating it in degree—a willingness to take a chance. 

15. Mental Health: Negligence. A mentally ill person who is aware of his or her poten- 
tial for dangerousness has an obligation to the general public tocomply with an appro- 
priate treatment regimen that will stabilize or maintain his or her mental health. 


Appeal from the District Court for Douglas County: MICHAEL 
W. AmMDOR, Judge. Affirmed. 


E. Terry Sibbernsen and Mandy L. Stringenz, of E. Terry 
Sibbernsen, P.C., and Sheldon Bross, of Bross Strickland, Cary 
& Grossman, for appellant. 


Thomas O. Mumgaard and Michelle A. Peters for appellee. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 


GERRARD, J. 

Andrew Scott Baldwin filed the instant action against the City 
of Omaha (City) under the Political Subdivisions Tort Claims 
Act, Neb. Rev. Stat. § 13-901 et seq. (Reissue 1991 & Cum. 
Supp. 1992), in which he seeks recovery for injuries sustained 
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from a confrontation with the Omaha police on September 5, 
1992. Following a bench trial, the district court found that there 
were two causes of the injuries suffered by Baldwin on 
September 5: the negligence of the City and the contributory 
negligence of Baldwin for discontinuing his prescribed medica- 
tion while aware of the risks of doing so. The court, in compar- 
ing the negligence, determined that Baldwin’s contributory neg- 
ligence was the greater cause of the injuries and entered a 
judgment of dismissal in favor of the City and against Baldwin. 
For the reasons that follow, we affirm the judgment of the dis- 
trict court. 


FACTS 


EVENTS PRIOR TO SEPTEMBER 5, 1992 

The evidence reveals that Baldwin became a student at the 
University of Nebraska-Lincoln (the University) in the fall of 
1988, where he received a full athletic scholarship to play foot- 
ball. In 1991, Baldwin began the football season as a starting 
running back for the University, but suffered a number of 
injuries that prevented him from playing the entire season. The 
University’s football team played in the Orange Bowl in Miami, 
Florida, following the 1991 season. In January 1992, after 
accompanying the team to Miami, Baldwin became increasingly 
depressed about not being able to play football. Although 
Baldwin testified that he had no mental problems prior to that 
time, Baldwin’s mental condition deteriorated rapidly and sig- 
nificantly on January 18. While riding in a car in Lincoln with 
other teammates on that date, Baldwin jumped out of the car and 
ran toward the Lincoln Municipal Airport in a futile effort to 
return to his family in New Jersey. Shortly thereafter, Baldwin 
ran naked through a residential neighborhood and came upon a 
woman who was walking her dog. Baldwin beat her severely 
and fought with at least three Lincoln police officers who were 
called to the scene. 

Baldwin was subsequently charged in the Lancaster County 
District Court with first degree assault on the woman and third 
degree assault on one of the Lincoln police officers. During the 
course of the criminal proceedings, Baldwin was hospitalized at 
the University of Nebraska Medical Center, where Baldwin was 
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treated primarily by Dr. Donald Swanson, a board-certified psy- 
chiatrist. Swanson diagnosed Baldwin as having a severe men- 
tal illness, specifically, major depression with psychotic fea- 
tures. Swanson described the psychotic features as those aspects 
of a patient’s condition which leave him out of touch with real- 
ity. Swanson concluded that medications were necessary to con- 
trol Baldwin’s condition. On June 10, 1992, Baldwin was found 
not responsible for either assault by reason of insanity; however, 
the Lancaster County District Court retained jurisdiction over 
Baldwin to oversee an appropriate mental health treatment plan 
which was to be developed and implemented by Swanson. 
While the actual mental health treatment plan was not admit- 
ted into evidence in the instant case, the district court found that 
the Lancaster County District Court had insisted on safeguards 
against further violence and that mandatory compliance was 
expected of Baldwin. Swanson testified in the instant case that 
Baldwin was “somewhat hesitant” about fulfilling his drug reg- 
imen and that Swanson explained to Baldwin that noncompli- 
ance could result in Baldwin’s being readmitted to the hospital. 
Swanson continued to serve as Baldwin’s primary psychia- 
trist and treated Baldwin regularly through September 1992. 
During that time, Swanson monitored Baldwin’s symptoms, 
adjusted Baldwin’s medication (lithium carbonate) accordingly, 
and was the only physician prescribing medication to Baldwin. 
Swanson testified that he spoke with Baldwin about the lithium 
carbonate’s uncomfortable side effects (nausea being the most 
common) and instructed Baldwin on how to deal with such side 
effects. According to Swanson, Baldwin showed “no explosive 
symptomology,” but experienced varying degrees of depression 
on different occasions between April and September 1992. 
Swanson said that blood samples taken from Baldwin once a 
month indicated that the levels of lithium carbonate in 
Baldwin’s system were always “within the therapeutic range.” 
Baldwin acknowledged that he was prescribed certain medi- 
cations for his psychiatric condition between January and 
September 1992 and that he took the medications during the 
summer of 1992. Baldwin said that he understood that the pur- 
pose of the medication was to prevent him from having psy- 
chotic episodes. Baldwin testified that he “could understand 
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things” and could read and comprehend instructions while tak- 
ing the medication. 

Baldwin planned to refrain from playing football during the 
1992 season. Since he was still interested in returning to college 
football in 1993, Baldwin continued physical workouts and 
training on his own during the summer of 1992. Baldwin felt, 
however, that the lithium carbonate interfered with his work- 
outs, particularly insofar as it seemed to cause dry mouth, dizzi- 
ness, nausea, and cramping in Baldwin’s arms and legs. 

Although Baldwin could recall the events of January 18, 1992, 
he was not concerned about the possibility of such an episode 
recurring because he “knew for sure” what his frame of mind was 
during that episode and he “could deal with it.” Baldwin said that 
he discussed strategies to deal with “psychotic feelings” with his 
psychiatrist and that such strategies were explored in the context 
of Baldwin’s continuing to take his medication. 

The Lancaster County District Court held an evidentiary 
hearing on August 24, 1992, to determine whether Baldwin pre- 
sented a danger to himself or others and whether Baldwin 
should be committed for treatment at an appropriate facility. 
Swanson examined Baldwin on August 27 and noted that 
Baldwin “expressed some anger and hostility” about having to 
continue treatment. Based on evidence presented at the eviden- 
tiary hearing, the Lancaster County District Court found that 
Baldwin presented a danger to himself and others and ordered 
Baldwin committed to the St. Joseph Center for Mental Health 
(St. Joseph Center) in Omaha on September 2. At the same time, 
the Lancaster County District Court permitted St. Joseph Center 
to allow Baldwin to leave this facility if St. Joseph Center deter- 
mined that releasing Baldwin was “consistent with the safety of 
the public.” 

On September 2, 1992, Baldwin and Swanson reviewed the 
district court’s order, and Swanson noted that Baldwin was frus- 
trated, angry, and embarrassed by that day’s events. Swanson 
also conducted a “mental status exam” on Baldwin that day, but 
did not have a blood test performed to determine whether 
Baldwin had been taking the lithium carbonate. Swanson said 
that Baldwin was in compliance with the drug regimen as late as 
August 27 and that a blood test was scheduled for September 8. 
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Swanson testified that Baldwin still suffered from a major 
mental illness on September 2, 1992, but concluded that 
Baldwin appreciated the risks of noncompliance with his drug 
regimen. Moreover, Swanson said that he had explained those 
risks to Baldwin that very day. 

Swanson also testified that lithium is a mood stabilizer and it 
was not likely that Baldwin would be able to adequately control 
his moods or psychotic symptoms if Baldwin went without the 
lithium carbonate for a period of 2 to 4 days. 

Nevertheless, according to Swanson, Baldwin secretly 
stopped taking the lithium carbonate sometime prior to 
September 2, 1992. Without saying precisely when, Baldwin 
confirmed at trial that he had stopped taking the medication 
sometime during the week prior to September 5. Baldwin said 
he did so because he “felt better about” himself and “had things 
in front of’ him. Moreover, Baldwin said he believed he could 
recognize the frame of mind that he had experienced prior to his 
previous psychotic episode and would be able to control it if he 
started getting into such a frame of mind again. 

After discussing Baldwin’s case on September 2, 1992, 
Swanson and the medical director for St. Joseph Center con- 
cluded that Baldwin posed no danger and discharged Baldwin to 
outpatient treatment that day. Baldwin did not want to attend the 
‘season-opening Nebraska football game in Lincoln on 
September 5 and decided instead to attend a different football 
game at the University of Nebraska-Omaha with Mickey 
Joseph, a former teammate. Baldwin admitted that he did not 
take his medication on that specific day. 


EVENTS OF SEPTEMBER 5, 1992 

Joseph testified that Baldwin started “getting paranoid” at the 
University of Nebraska-Omaha football game, so Joseph and 
Baldwin set out to visit the home of a mutual friend. As Joseph 
and Baldwin drove along Interstate 480, Baldwin told Joseph 
that he missed his mother and opened the car door. Joseph held 
Baldwin by the shirt and pulled the car over to the shoulder of 
the Interstate. Baldwin jumped from the car while it was still 
moving and lay on the highway in the middle of the traffic lane. 

Joseph managed to get Baldwin back into the automobile and 
exited the Interstate. However, Baldwin dashed from the car 
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when Joseph stopped at a traffic light in Omaha. Joseph pursued 
Baldwin but could not keep up. Joseph then called the 911 emer- 
gency dispatch service (radio dispatch) and informed the opera- 
tor that Baldwin was “running around,” needed help, and had 
“had problems in the past.” 

Baldwin testified that he was hearing voices on September 5, 
1992, and felt a need to get out of Omaha and back to New 
Jersey or to Africa. At 11:22 p.m., a caller to radio dispatch 
reported a disturbance at the Stage II Lounge, mentioned 
Baldwin’s name, and told the operator that assistance was 
needed “right away.” Two minutes later, an operator for radio 
dispatch broadcast an “A-Adam disturbance” at the Stage II 
Lounge. The term “A-Adam”’ in such a broadcast is used to alert 
patrol officers that a mentally ill person is involved. 

Omaha police officers Peggy Lynn Truckenbrod and Anna 
Doyle responded to the “A-Adam” call. Truckenbrod and Doyle, 
who were riding in the same patrol car that night, had both 
received instruction concerning the policies and procedures of 
the Omaha Police Division (Division) for dealing with mentally 
ill persons. Those policies and procedures include admonish- 
ments to avoid creating unnecessary ill will, to be polite and 
respectful, to refrain from being in a hurry, and to establish a 
relationship of concern and understanding. Similarly, both offi- 
cers had received instructions concerning the Division’s policy 
on the use of force. That policy authorizes officers to fire their 
weapons in order to “protect the police officer or others from 
what is reasonably believed to be an immediate threat of death 
or serious bodily harm.” 

At the Stage II Lounge, Truckenbrod and Doyle learned that 
Baldwin was the cause of the disturbance. Truckenbrod had 
heard of Baldwin and the Lincoln assault prior to that evening, 
but did not know specific details about that event. Around 11:37 
p.m., Truckenbrod and Doyle discovered that Baldwin had dis- 
carded his clothes and was “running around naked.” About that 
time, Truckenbrod requested that radio dispatch send a backup 
car specifically because she knew the “A-Adam” party was 
Baldwin. Radio dispatch complied by instructing Omaha police 
officer Thomas Muller to assist Truckenbrod and Doyle—of 
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which information both Truckenbrod and Doyle were aware 
prior to encountering Baldwin. 

While searching for Baldwin, Truckenbrod informed Doyle 
that Baldwin had “assaulted a female” in Lincoln, that it took 
“quite a few” police officers to subdue Baldwin in Lincoln, and 
that Baldwin had been treated for mental illness. Doyle became 
concerned about subduing Baldwin because of his size and 
strength. Truckenbrod and Doyle, however, did not discuss any 
plan regarding how to handle the situation once they located 
Baldwin. 

At approximately 11:44 p.m., Truckenbrod and Doyle found 
Baldwin and informed radio dispatch that Baldwin was trying to 
jump through the plate glass door of a house. Truckenbrod 
became concerned for the safety of spectators in the nearby area 
and believed that she and Doyle would have to subdue Baldwin 
by force. As Truckenbrod and Doyle pulled up to the area at 
11:45:25 p.m., Doyle exited the patrol car, and Truckenbrod fol- 
lowed without waiting for backup to arrive or ascertaining the 
estimated time of arrival of such backup. Doyle said to Baldwin, 
“Omaha Police. Come down off the landing.” Baldwin stopped 
hurling himself at the door and obeyed Doyle. Truckenbrod 
described Baldwin as “calm” and “not agitated” at that point. 

Truckenbrod approached Baldwin and said, “Police, you’re 
under arrest!” Without asking Baldwin any questions about his 
medical condition or his behavior, Truckenbrod urged Baldwin 
to step against a nearby wall. Baldwin obeyed, and Doyle told 
him to put his hands on the wall. From behind Baldwin, 
Truckenbrod placed her left hand on Baldwin’s shoulder and 
reached for her handcuffs with her right hand while instructing 
Baldwin to bring his left hand back. Baldwin did not respond. 

Doyle told Baldwin to bring his hand back, and Truckenbrod 
Started to reach for Baldwin’s left hand with her left hand. At 
that point, Baldwin turned and pushed both officers away. The 
officers stumbled, and they wound up struggling with Baldwin 
on the ground. As they wrestled with Baldwin, the officers 
radioed for help at 11:45:41 and 11:45:46 p.m. 

Truckenbrod felt Baldwin trying to grab her gun with his 
hand. Truckenbrod said that she kept her hand over her holster 
to keep Baldwin from getting a hold of the weapon and that 
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Baldwin’s hand was over her hand. When Doyle heard 
Truckenbrod screaming that Baldwin had Truckenbrod’s gun, 
Doyle placed her gun below Baldwin’s left ear and said, “Let go 
of the gun or I’ll shoot.” Baldwin did not respond. When 
Truckenbrod exclaimed, “His hand’s on the trigger,” Doyle fired 
one shot from her 9-mm Baretta gun into Baldwin’s left side, just 
below his left armpit. At that moment, Baldwin ceased struggling 
and Muller, the backup officer, arrived. The gunshot wound left 
Baldwin permanently paralyzed from the chest down. 


DISTRICT COURT PROCEEDINGS 

Baldwin filed the instant action pursuant to the Political 
Subdivisions Tort Claims Act seeking recovery from the City for 
the damages he incurred as a result of the September 5, 1992, 
shooting. Baldwin alleged that Truckenbrod and Doyle were 
negligent in “failing to follow City of Omaha policy and proce- 
dures pertaining to the apprehension and handling of mentally 
ill individuals such as Andrew Scott Baldwin” and in “failing to 
wait for additional police officers to arrive at the scene... 
before [attempting] to apprehend Andrew Scott Baldwin.” 
Baldwin also alleged that the Political Subdivisions Tort Claims 
Act was unconstitutional because of its limitations on damages. 
The City filed an answer in which it maintained that Baldwin 
was contributorily negligent in (1) failing to heed the lawful 
attempt of the officers to place him under arrest, (2) failing to 
heed the lawful orders of the officers, (3) placing his hands upon 
an officer’s weapon in such a manner as to cause the officer to 
reasonably believe that Baldwin was attempting to disarm the 
officer and place the officer in danger, and (4) failing to take his 
prescribed medication in compliance with directions of his 
physicians and an order of a court of law when he knew that the 
failure to do so could result in psychotic episodes during which 
he was a threat to himself and others. 

Following a bench trial, the district court determined that 
Truckenbrod and Doyle were negligent due to their disregard of 
the standard operating procedure on dealing with mentally ill 
individuals and in failing to carefully evaluate the situation prior 
to attempting to place handcuffs on Baldwin. The district court 
found that the Division’s policies and procedures for handling 
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mentally ill persons constituted a duty of care and that 
Truckenbrod and Doyle breached that duty by failing to follow 
those procedures. The district court also found that the officers’ 
conduct once the struggle began, including the ultimate shooting 
of Baldwin, was consistent with the Division’s procedures on 
the use of force. However, the district court ruled that the offi- 
cers’ negligence caused the need for using deadly force against 
Baldwin and was one of the proximate causes of Baldwin’s 
injuries. The officers’ negligence was imputed to the City. The 
court then addressed the alleged contributory negligence of 
Baldwin. 

The district court rejected all of the City’s allegations of con- 
tributory negligence, except the final one, on the grounds that 
Baldwin was clearly deranged on September 5, 1992, and could 
not be held to the knowledge necessary to satisfy the defenses. 
Addressing the last allegation of contributory negligence, the 
district court determined that Baldwin “knew or should have 
known that [failing to take the prescribed medication prior to 
September 5, 1992,] would lead to psychotic episodes during 
which [Baldwin] could become a threat to himself or others and 
during which [Baldwin] was likely to encounter law enforce- 
ment officers.” The district court found that Baldwin’s conduct 
in failing to take his prescribed medications prior to September 
5 was “so willful as to suggest recklessness” and concluded that 
this negligence was also a proximate cause of Baldwin’s 
injuries. Baldwin’s conduct was determined by the district court 
to be so intentional and egregious that it constituted 55 percent 
of the causation, as compared to 45 percent on the part of the 
City. The constitutional question was rendered moot because the 
district court’s apportionment of negligence precluded recovery. 
Judgment was entered in favor of the City, from which Baldwin 
timely appealed to the Nebraska Court of Appeals. We subse- 
quently granted Baldwin’s petition to bypass the Court of 
Appeals. 


ASSIGNMENTS OF ERROR 
Baldwin assigns, restated, that the district court erred in (1) 
applying an objective “reasonable person” standard of care to 
Baldwin instead of a subjective standard due to Baldwin’s men- 
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tal illness, (2) determining that Baldwin’s negligence in discon- 
tinuing his medication was a proximate cause of Baldwin’s gun- 
shot injury, and (3) concluding that Baldwin’s contributory neg- 
ligence was the greater cause of his injuries. 


STANDARD OF REVIEW 

[1] In actions brought pursuant to the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not be dis- 
turbed on appeal unless they are clearly wrong, and when deter- 
mining the sufficiency of the evidence to sustain the judgment, 
it must be considered in the light most favorable to the success- 
ful party. Every controverted fact must be resolved in favor of 
such party, and it is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. Johnson v. School 
Dist. of Millard, 253 Neb. 634, 573 N.W.2d 116 (1998). 


ANALYSIS 


City’s NEGLIGENCE 

We begin our analysis by noting that the City did not cross- 
appeal the district court’s findings and conclusions of law 
regarding the officers’ negligence in this matter. The district 
court had concluded that Truckenbrod and Doyle were negligent 
in disregarding the standard operating procedure on dealing 
with mentally ill individuals and in failing to carefully evaluate 
the situation before attempting to handcuff Baldwin. Moreover, 
the district court determined that the officers’ negligence led to 
the need for using deadly force against Baldwin and was one of 
the proximate causes of Baldwin’s injuries. This determination 
is supported by the evidence and is not at issue on appeal. The 
City’s negligence will be discussed further in the context of our 
comparative negligence analysis. 


BALDWIN’S CONTRIBUTORY NEGLIGENCE 
Neb. Rev. Stat. § 25-21,185.09 (Reissue 1995) provides, in 
pertinent part, that in negligence actions accruing on or after 
February 2, 1992: 
Any contributory negligence chargeable to the claimant 
shall diminish proportionately the amount awarded as 
damages for an injury attributable to the claimant’s con- 
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tributory negligence but shall not bar recovery, except that 
if the contributory negligence of the claimant is equal to or 
greater than the total negligence of all persons against 
whom recovery is sought, the claimant shall be totally 
barred from recovery. 

[2,3] It is well settled that a plaintiff is contributorily negli- 
gent if (1) she or he fails to protect herself or himself from 
injury, (2) her or his conduct concurs and cooperates with the 
defendant’s actionable negligence, and (3) her or his conduct 
contributes to her or his injuries as a proximate cause. 
Humphrey v. Burlington Northern RR. Co., 251 Neb. 736, 559 
N.W.2d 749 (1997); Harrison v. Seagroves, 250 Neb. 495, 549 
N.W.2d 644 (1996); Nickell v. Russell, 247 Neb. 112, 525 
N.W.2d 203 (1995). To entitle a defendant to judgment under 
the comparative negligence statutory scheme, the defendant has 
the burden of proving that any contributory negligence charge- 
able to the plaintiff is equal to or greater than the total negli- 
gence of all persons against whom recovery is sought. See 
§ 25-21,185.09. 

Baldwin asserts that the district court erred in accepting the 
defense of contributory negligence and assessing fault against 
him in the instant case. Baldwin first claims that a mentally ill 
plaintiff is a unique plaintiff in the eyes of the law and that the 
district court erroneously applied an “objective” reasonable per- 
son standard of care to Baldwin instead of a “subjective” stan- 
dard that would have considered his mental illness. 

After reviewing the record, we cannot agree with Baldwin’s 
characterization, and fundamental premise, that the district court 
mechanically applied an “objective” reasonable person standard 
of care to Baldwin in light of the circumstances. Rather, the dis- 
trict court considered Baldwin’s mental illness in summarily 
disposing of the City’s first three allegations of contributory 
negligence by concluding that Baldwin was “clearly deranged” 
on September 5, 1992, and could not be “held to the knowledge 
necessary to satisfy” the contributory negligence defenses. With 
reference to the City’s allegation that Baldwin failed to take his 
prescribed medication in compliance with the directions of his 
physician and an order of the court, the district court found that 
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Baldwin had quit taking his prescribed medication on or before 

September 2 and concluded: 
[Baldwin’s]} conduct in this regard is remarkable: he was 
under the jurisdiction of a district court in a criminal pro- 
ceeding, having just come from a court hearing to the con- 
finement of a hospital room, yet he intentionally stopped 
taking the medication which his physician had repeatedly 
explained was absolutely necessary. Dr. Swanson testified 
clearly that, in his opinion, Baldwin was capable of under- 
standing his instructions. It is difficult to imagine a more 
heedless course of conduct. 

(Emphasis supplied.) 

It is quite apparent that the district court appropriately took 
into consideration Baldwin’s mental illness when assessing the 
evidence regarding Baldwin’s alleged contributory negligence. 
We briefly digress to discuss why it was “appropriate” for the 
district court to consider Baldwin’s mental illness in assessing 
his alleged contributory negligence under the circumstances. 
This court recognizes that two goals of the American tort system 
are to minimize dangerous conduct and to provide compensation 
for those that suffer damages. These two goals, however, are 
held in check in a fault-based regime by the equally important 
aim of shifting the burden of an injury only if the one to whom 
the loss is to be shifted was at fault. This fundamental principle 
requires that neither plaintiffs nor defendants should be held to 
standards of care which they cannot meet. See W. Page Keeton 
et al., Prosser and Keeton on the Law of Torts § 4 (5th ed. 1984 
& Supp. 1988). In determining liability, our fault-based regime 
considers not only a deviation from an established standard of 
conduct but also a plaintiff’s or defendant’s ability to comply 
with that standard. See Keeton et al., supra, § 32. The district 
court made precisely that type of assessment regarding Baldwin 
in the instant case. 

The question that the district court had to decide regarding 
Baldwin’s medication noncompliance was whether Baldwin rea- 
sonably understood the prescribed drug regimen and the risks of 
noncompliance at a time prior to September 5, 1992. The evi- 
dence reveals that Baldwin understood that the purpose of the 
lithium carbonate was to prevent him from having psychotic 
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episodes. Baldwin testified that he “could understand things” 
and could read and comprehend instructions while taking the 
medication. Swanson testified that Baldwin’s medication had no 
effects on his cognitive intellectual functions and that Baldwin 
appreciated the risks of noncompliance with his drug regimen. 
Swanson discussed the risks of noncompliance with Baldwin on 
more than one occasion and specifically explained those risks to 
Baldwin as late as September 2. It was Swanson’s opinion that 
Baldwin was capable of understanding his instructions regard- 
ing the drug regimen and that Baldwin appreciated the risks of 
noncompliance. 

The evidence established, when viewed in the light most 
favorable to the City, that Baldwin, when lucid, could reason- 
ably understand the deterioration of his mental state when he 
was off his medication, and Baldwin knew of the risks he posed 
to others when actively psychotic. Thus, at the time of his neg- 
ligence, on or before September 2, 1992, Baldwin was aware of 
his mental illness and of the risks involved in not taking his 
lithium carbonate. This case is similar to those cases involving 
diabetics or epileptics who ignore the warning signs of an 
impending blackout and drive a car. See Storjohn v. Fay, 246 
Neb. 454, 519 N.W.2d 521 (1994) (citing numerous cases in 
which such conduct is examined and discussed). The fault is not 
in blacking out but in driving when the person should have per- 
ceived the risks and refrained from driving when he or she had 
not taken the proper medication. Likewise, Baldwin’s active 
fault in the instant case was not on September 5, when he was 
“explosively” symptomatic, but, instead, the negligence 
occurred several days prior to September 5 when Baldwin per- 
ceived the risks and refused to take his prescribed lithium 
carbonate. 

[4] We realize that Baldwin gave varying explanations of the 
extent to which he perceived the risks of medical noncompli- 
ance and also gave reasons for his discontinuation of the lithium 
carbonate. However, where credible evidence is in conflict on a 
material issue of fact, the appellate court considers, and may 
give weight to, the fact that the trial court heard and observed 
the witnesses and accepted one version of the facts rather than 
another. Schwarz v. Platte Valley Exterminating, 258 Neb. 841, 
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606 N.W.2d 85 (2000). Applying this principle and the applica- 
ble standard of review, we cannot say that the district court’s 
factual determination that Baldwin reasonably understood the 
prescribed drug regimen and appreciated the risks of noncom- 
pliance at the time he discontinued the medication was clearly 
erroneous. 

[5,6] Baldwin also argues that contributory negligence should 
not prevent recovery because the City had the last clear chance 
to avoid the harm inflicted upon him. Assuming without decid- 
ing that the last clear chance doctrine has continuing validity in 
our present comparative fault system, we have consistently 
required that in order to submit the doctrine of last clear chance 
to the finder of fact, there must be competent evidence of the 
doctrine’s applicability and the issue must have been raised by 
the pleadings. See, Kozeny v. Miller, 243 Neb. 402, 499 N.W.2d 
75 (1993); Laird v. Kostman, 229 Neb. 114, 425 N.W.2d 607 
(1988). Moreover, “ ‘[t]he doctrine has no application unless the 
person claiming its benefit puts himself in the position of admit- 
ting that immediately before the accident he found himself in a 
place of peril through his own negligence from which he could 
not escape by the exercise of ordinary care.’” Kozeny v. Miller, 
243 Neb. at 407, 499 N.W.2d at 80. 

In the instant case, Baldwin did not plead the last clear 
chance doctrine in his operative petition, nor did he plead suffi- 
cient facts which would place the doctrine at issue. At no time 
throughout this case has Baldwin alleged that his situation was 
the result of his own negligence. Simply put, the doctrine of last 
clear chance, regardless of its continued validity, was not prop- 
erly placed at issue for the district court’s consideration. 


PROXIMATE CAUSATION 

In his next assignment of error, Baldwin claims that the trial 
court erred in finding that Baldwin’s negligence in discontinu- 
ing his medication was a proximate cause of his injuries. 
Baldwin first asserts that the district court erred in finding that 
his failure to take the prescribed lithium carbonate caused the 
psychotic episode on September 5, 1992. Baldwin claims that 
the district court must have assumed that the discontinuance of 
the medication caused the psychotic episode because “the 
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defendant presented no evidence that this cessation actually 
caused Mr. Baldwin’s mental breakdown.” (Emphasis in origi- 
nal.) Brief for appellant at 17. We do not agree. 

[7,8] A proximate cause is a cause that produces a result in a 
natural and continuous sequence, and without which the result 
would not have occurred. Sacco v. Carothers, 253 Neb. 9, 567 
N.W.2d 299 (1997). Determination of causation is ordinarily a 
matter for the trier of fact. Kozicki v. Dragon, 255 Neb. 248, 583 
N.W.2d 336 (1998). When reviewing the sufficiency of the evi- 
dence to sustain a judgment, we are mindful that every contro- . 
verted fact must be resolved in favor of the successful party, and 
such party is entitled to the benefit of every inference that can 
reasonably be deduced from the evidence. See Johnson v. School 
Dist. of Millard, 253 Neb. 634, 573 N.W.2d 116 (1998). 

The evidence is more than sufficient to support the district 
court’s finding that Baldwin’s failure to take his lithium carbon- 
ate was the proximate cause of Baldwin’s psychotic episode on 
September 5, 1992. Swanson testified that a psychotic episode 
was foreseeable if Baldwin stopped taking his lithium carbon- 
ate. Further, Swanson offered his expert opinion, based upon a 
reasonable degree of psychiatric certainty, that Baldwin’s failure 
to take his lithium carbonate could have led to the September 5 
psychotic episode. Moreover, the testimony of both Swanson 
and Baldwin supports the inference that Baldwin’s medication 
stabilized his moods and prevented psychotic episodes and that 
if Baldwin had continued to take the medication, the September 
5 episode would not have occurred. The district court was not 
clearly wrong in this determination. 

Baldwin also argues that the failure to take his medication 
was merely a condition which permitted injury through the sub- 
sequent independent acts of Truckenbrod and Doyle. The parties 
agree, as do we, that this argument is resolved by our reasoning 
in Sacco v. Carothers, supra. Although the primary issue in 
Sacco was the inappropriateness of a particular jury instruction, 
we analyzed in detail the rules of proximate causation and inter- 
vening cause, and our reasoning therein provides guidance for 
our present determination. 

[9] We explained in Sacco v. Carothers, 253 Neb. at 17-18, 
567 N.W.2d at 306, that a “proximate cause is a cause that pro- 
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duces a result in a natural and continuous sequence, and without 
which the result would not have occurred.” (Emphasis in origi- 
nal.) The district court reasonably inferred from the evidence 
that if Baldwin had not negligently discontinued his medication, 
he would not have had a psychotic episode leading to his violent 
confrontation with the officers on September 5, 1992. This psy- 
chotic episode led to Baldwin’s personal injuries in a natural and 
continuous sequence. Of course, Baldwin’s negligence alone 
could not have resulted in the gunshot wound; as the district 
court found, that result was also brought about by the negligence 
of the officers. Baldwin maintains that the negligence of the 
officers was an efficient intervening cause, breaking the causal 
connection between Baldwin’s original negligence and the 
injury. However, “[t]he doctrine that an intervening act cuts off 
a tort-feasor’s liability comes into play only when the interven- 
ing cause is not foreseeable.” Sacco v. Carothers, 253 Neb. 9, 
15, 567 N.W.2d 299, 304 (1997). 

[10] As previously explained, Baldwin reasonably understood 
the deterioration of his mental state when he was off medication, 
and Baldwin knew of the risk he posed to others when actively 
psychotic. Baldwin was fully aware of the events of January 18, 
1992, in Lincoln, and it was sufficiently foreseeable that dis- 
continuation of his medication would lead to another psychotic 
episode and another violent encounter with the police; the very 
conduct he now claims constitutes an efficient intervening 
cause. See Sacco v. Carothers, supra. To constitute want of due 
care on Baldwin’s part, it is not necessary that he should have 
anticipated the exact harm which occurred; it is sufficient that he 
knew or should have known that substantial injury was likely to 
result from his acts. See Humphrey v. Burlington Northern RR. 
Co., 251 Neb. 736, 559 N.W.2d 749 (1997). The district court, 
as the trier of fact, considered the evidence and determined that 
the acts of Baldwin and the officers were both proximate causes 
of Baldwin’s injuries. For the reasons stated, we cannot con- 
clude that the district court’s determination was clearly wrong. 
Baldwin’s second assignment of error is therefore without merit. 


COMPARISON OF NEGLIGENCE 
[11,12] Baldwin finally claims that the district court erred in 
applying the provisions of § 25-21,185.09 and apportioning 
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Baldwin’s contributory negligence at 55 percent, thus preclud- 
ing any recovery in the instant case. Comparative negligence 
““abrogates the common-law concept of contributory negli- 
gence, thus relieving both parties of an all-or-nothing situation, 
and substitutes apportionment of the damages by fault.’” 
Traphagan v. Mid-America Traffic Marking, 251 Neb. 143, 160, 
555 N.W.2d 778, 789 (1996) (Gerrard, J., concurring) (quoting 
John J. Palmer & Stephen M. Flanagan, Heft & Heft’s 
Comparative Negligence Manual § 1.10 (rev. ed. 1986)). 
Because its purpose is to allow triers of fact to compare relative . 
negligence and to apportion damages on that basis, the determi- 
nation of apportionment is solely a matter for the fact finder, and 
its action in this respect will not be disturbed on appeal if it is 
supported by credible evidence and bears a reasonable relation- 
ship to the respective elements of negligence proved at trial. 

[13] Baldwin argues that the sheer number of negligent acts 
on the part of the officers alone is enough to suggest that the 
comparative negligence percentages are incorrect. However, 
“‘Tnjegligence must be measured against the particular set of 
facts and circumstances which are present in each case,’” 
Center State Bank v. Dana, Larson, Roubal & Assoc., 226 Neb. 
408, 415, 411 N.W.2d 635, 639 (1987); the measurement of neg- 
ligence involves not just the number of acts but also the nature 
of those acts. The district court, in its 38-page findings of fact 
and conclusions of law, carefully delineated the negligent acts of 
each of the officers and Baldwin in determining the apportion- 
ment of negligence. 

The district court specifically found that Truckenbrod and 
Doyle were negligent on the night of September 5, 1992, in 
utterly failing to follow the Division’s standard operating proce- 
dure on dealing with mentally ill individuals and in failing to 
wait for assistance to apprehend Baldwin at a time when he was 
a mentally ill and dangerous person. In arriving at its conclu- 
sion, the district court considered a number of factors from the 
evidence adduced. The court noted that by 11:37 p.m., 
Truckenbrod and Doyle knew that they were dealing with 
Baldwin; they were aware of Baldwin’s assaultive behavior in 
Lincoln the preceding January; and they knew that Baldwin was 
naked and in an obviously mentally disturbed state. The district 
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court found that the greater the knowledge that the party was 
Baldwin and the greater the seriousness of his mental condition, 
the greater the duty to avoid a violent confrontation, i.e., the 
greater the duty to heed standard operating procedures and get 
backup assistance. The court also found that standard proce- 
dures would have been particularly useful at one key point in the 
confrontation, when Baldwin had come down the steps and had 
obeyed the officers. 

The court stated that if the Division’s procedures had any 
meaning at all, it should have been in that interval when 
Baldwin had obeyed the officers and before the officers 
attempted to place handcuffs on him. With reference to the 
shooting itself, the district court found that the die was cast once 
the struggle began. The officers’ conduct, once they were pre- 
sented with the very real threat of Baldwin’s attempts to grab 
Truckenbrod’s gun, was consistent with state law and the 
Division’s procedures on the use of force. In sum, the district 
court considered the officers’ negligence in each of the particu- 
lars described above and specifically considered that the offi- 
cers’ negligence caused, in part, the need to use deadly force on 
Baldwin that night. 

On the other hand, the district court determined that Baldwin 
was contributorily negligent in failing to take his lithium car- 
bonate at a time when Baldwin understood the prescribed drug 
regimen and appreciated the risks of noncompliance. The court 
noted that Baldwin’s refusal to take his medication was particu- 
larly remarkable because he was under the jurisdiction of the 
Lancaster County District Court in a criminal proceeding and 
had just come from a court hearing to the confinement of a hos- 
pital room, yet, he nonetheless intentionally stopped taking the 
lithium carbonate which his physician, Swanson, had repeatedly 
explained was absolutely necessary. The court pointed to 
Swanson’s testimony that, in his opinion, Baldwin was clearly 
capable of understanding his instructions. The district court con- 
cluded that Baldwin’s conduct was “so willful as to suggest 
recklessness” and determined that his contributory negligence 
was “so egregious” that it constituted 55 percent of the causation 
of the damages suffered by Baldwin on September 5, 1992. 
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From our review of the record, we cannot say that the district 
court’s findings regarding the relative negligence of the parties 
are not supported by credible evidence. The dissent, while 
acknowledging that the apportionment of damages is solely a 
matter for the fact finder, would conclude that there is no rea- 
sonable relationship between the district court’s findings regard- 
ing the relative negligence of the parties and the elements of 
negligence proved at trial. This we cannot do. To the contrary, 
recognizing our appellate standard of review, we observe that 
the findings of the district court are extraordinarily detailed and 
conclude that the court’s apportionment determination bears a 
reasonable relationship to the respective elements of negligence 
proved at trial. 

The district court fully considered the negligent acts of the 
officers and determined, correctly in our view, that the failure to 
follow the Division’s procedures prior to the actual physical 
struggle with Baldwin was a significant contributing cause lead- 
ing to the injuries suffered by Baldwin. While acknowledging 
that this was a “close case,” the district court determined that 
Baldwin’s failure to take his medication at a time when Baldwin 
understood the prescribed drug regimen and appreciated the 
risks of noncompliance was a greater cause of the tragic acts 
that culminated in his injuries. 

[14,15] We cannot disagree with the district court’s assess- 
ment that Baldwin’s conduct on or before September 2, 1992, 
and his continuing medical noncompliance through September 
5, was so willful as to suggest recklessness. Baldwin himself 
was well aware of the dangerous propensities caused by his 
mental illness and appreciated the risks of noncompliance at the 
time he chose to discontinue taking his medication. We recently 
discussed “reckless indifference to safety” as meaning more 
than want of ordinary care; it implies a rash and careless spirit, 
not necessarily amounting to wantonness, but approximating it 
in degree—a willingness to take a chance. Collins v. General 
Casualty, 258 Neb. 852, 606 N.W.2d 93 (2000). Although 
Baldwin gave reasons, including physical discomfort, for his 
discontinuation of the lithium carbonate, we conclude that a 
mentally ill person who is aware of his or her potential for dan- 
gerousness has an obligation to the general public, if not to him- 
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self or herself, to comply with an appropriate treatment regimen 
that will stabilize or maintain his or her mental health. That obli- 
gation was knowingly breached in the instant case, and we can- 
not say that the factual determinations by the district court were 
clearly wrong, or that the court’s findings regarding the relative 
negligence of the parties were not supported by credible 
evidence. 


CONCLUSION 

The district court concluded that the active and continuing 
negligence of Baldwin and officers of the Division directly con- 
tributed to the tragic injuries suffered by Baldwin on the night 
of September 5, 1992. For the reasons stated, we cannot say that 
the factual determinations by the district court regarding negli- 
gence and proximate causation were clearly wrong. Moreover, 
the district court’s findings regarding the relative negligence of 
the parties are supported by credible evidence and bear a rea- 
sonable relationship to the respective elements of negligence 
proved at trial. Given the foregoing conclusions, it is not the 
function of an appellate court to reapportion damages. We, 
therefore, affirm the district court’s judgment of dismissal 
entered in favor of the City and against Baldwin. 

AFFIRMED. 
HEnpry, C.J., not participating. 


WRIGHT, J., dissenting. 

Sometime prior to September 2, 1992, Baldwin stopped tak- 
ing his medication, which medication caused him to suffer 
dizziness, nausea, and cramping in his arms and legs. The evi- 
dence established that Baldwin’s failure to take his medication 
could have led to the psychotic episode of September 5. 
Therefore, I agree with the district court’s conclusion that 
Baldwin was negligent in not taking his medication. 

However, I respectfully disagree with the district court’s con- 
clusion that Baldwin’s conduct of not taking the medication was 
so willful as to suggest recklessness and so egregious that it con- 
stituted 55 percent of the causation of the damages Baldwin suf- 
fered and therefore precluded recovery. In my opinion, the facts 
do not support that conclusion. 
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The officers who attempted to arrest Baldwin knew of his 
prior episode and assault in Lincoln. They also knew that it had 
taken numerous Lincoln police officers to subdue Baldwin on 
that occasion. 

The district court found that by September 5, 1992, Baldwin 
had no control over his actions. At 11:22 p.m. on that date, 
police were dispatched to an “A-Adam disturbance,” which 
meant that a mentally ill person was involved. 

In dealing with mentally ill persons, the Division’s policies 
and procedures required that officers avoid creating unnecessary 
ill will. Officers were to refrain from being in a hurry and were 
to establish a relationship of concern and understanding with the 
person involved. None of these procedures were followed. 

At 11:37 p.m., Truckenbrod and Doyle discovered Baldwin 
was “running around naked.” They radioed for backup because 
they had heard of Baldwin and were aware of the incident that 
had occurred in Lincoln. Doyle was concerned about subduing 
Baldwin because of his size and strength, yet the officers did not 
discuss how they planned to handle the situation. 

At 11:44 p.m., Truckenbrod and Doyle informed radio dis- 
patch that Baldwin was trying to jump through the glass door of 
a residence. At this point, the officers were concerned for the 
safety of spectators and believed they would have to subdue 
Baldwin by force. However, when Baldwin was directed to 
come down off the landing and to stop hurling himself at the 
door, he complied. Baldwin was calm and not agitated. 

However, at 11:45:25 p.m., these officers, knowing Baldwin’s 
size and strength, and without waiting for backup, attempted to 
subdue Baldwin by force. Contrary to police policy, 
Truckenbrod approached Baldwin and stated, “Police, you’re 
under arrest!” Truckenbrod told Baldwin to step up against a 
nearby wall, and Baldwin complied. Then, Truckenbrod 
attempted to restrain Baldwin by grabbing his left hand and 
attempting to handcuff him from behind. Baldwin then pushed 
the officers away. The officers stumbled and ended Op struggling 
with Baldwin on the ground. 

This struggle began within 20 seconds of the time that 
Baldwin had come down off the landing at the direction of the 
officers. During that 20 seconds, the officers did not follow any 
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of the required procedures, and as a result, they found them- 
selves in a life-and-death struggle with Baldwin. Without 
backup, they were not capable of physically restraining 
Baldwin, and he was shot as he grabbed for Truckenbrod’s gun. 

The question is, Whose negligence is greater, Baldwin’s or 
that of the officers? The City alleged that Baldwin was contrib- 
utorily negligent in (1) failing to heed the lawful attempt of the 
officers to place him under arrest, (2) failing to heed the lawful 
orders of the officers, (3) placing his hands on an officer’s 
weapon in such a manner as to cause the officer to reasonably 
believe that Baldwin was attempting to disarm the officer and 
place the officer in danger, and (4) failing to take his prescribed 
medication. 

The district court determined that the officers were negligent 
in disregarding the standard operating procedure for dealing 
with mentally ill individuals and in failing to carefully evaluate 
the situation prior to attempting to place handcuffs on Baldwin. 
The court found that the Division’s policies and procedures for 
handling mentally ill persons constituted a duty of care and that 
the officers breached that duty by failing to follow those proce- 
dures. The court also found that the officers’ negligence caused 
the need for using deadly force and was one of the proximate 
causes of Baldwin’s injuries. 

The district court rejected the City’s first three allegations of 
contributory negligence on the grounds that Baldwin was clearly 
deranged and could not be held to the knowledge necessary to 
satisfy the defenses. However, the court found that Baldwin’s 
negligence in failing to take his medication was greater than the 
negligence of the officers who failed to follow the standard 
operating procedure. In my opinion, the district court was 
clearly wrong. 

The evidence is not disputed that in less than 2 minutes from 
the time the officers engaged Baldwin, they attempted to subdue 
and handcuff him, contrary to police policy and procedure. In 
less than 20 seconds from the time that Baldwin complied with 
Doyle’s command that Baldwin come down off the landing, the 
officers attempted to subdue and handcuff him, also contrary to 
policy. 
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The officers knew that because of Baldwin’s size, backup was 
needed. They were aware of Baldwin’s assault in Lincoln, and 
they knew that it had taken quite a few officers to subdue him. 
They were also aware that Baldwin’s size, weight, and strength 
greatly exceeded their own. However, despite knowing that sev- 
eral police officers would be needed to physically subdue 
Baldwin if he resisted, Truckenbrod and Doyle attempted to 
handcuff and subdue Baldwin in less than 2 minutes after they 
had engaged him. 

The apportionment of damages on the basis of the relative 
negligence of the parties is a matter for the trier of fact. In this 
case, the officers failed to follow the Division’s standard operat- 
ing procedure for dealing with mentally ill individuals and 
failed to wait for backup even though they knew Baldwin was 
mentally ill and dangerous. As the district court noted, if the 
Division’s procedures had any meaning at all, they should have 
been employed after Baldwin obeyed the officers by coming 
down from the landing and before the officers attempted to sub- 
due him with handcuffs. I would reverse the judgment and 
remand the cause with directions to reapportion the liability in 
favor of Baldwin and to award damages accordingly. 

CONNOLLY, J., joins in this dissent. 


A & D TECHNICAL SuPPLY Co., INC., SURVIVING 
CORPORATION OF A STATUTORY MERGER OF A & D TECHNICAL 
SUPPLY Co., INC., AND A & D DUPLICATING SERVICES 
Co., APPELLANT AND CROSS-APPELLEE, V. NEBRASKA 
DEPARTMENT OF REVENUE AND M. BERRI BALKA, 
STATE TAX COMMISSIONER, APPELLEES AND CROSS-APPELLANTS. 
607 N.W.2d 857 


Filed March 24, 2000. No. S-98-728. 


1. Administrative Law: Final Orders: Appeal and Error. An aggrieved party may 
obtain review of any judgment or final order entered by a district court under the 
SERS Procedure Act. 

2. __:___:__. Proceedings for review of a final decision of an administrative agency 


shall be to 5 ihe district court, which shall conduct the review without a jury de novo on 
the record of the agency. 


10. 


11. 
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__: __:__. A judgment or final order rendered by a district court in a judicial 
review pursuant to the Administrative Procedure Act may be reversed, vacated, or 
modified by an appellate court for errors appearing on the record. 

__: ___: __.. When reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. 

Judgments: Appeal and Error. An appellate court, in reviewing a district court 
judgment for errors appearing on the record, will not substitute its factual findings for 
those of the district court where competent evidence supports those findings. 
Administrative Law: Statutes: Appeal and Error. The interpretation of statutes 
and regulations presents questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespective of the decision 
made by the court below, according deference to an agency’s interpretation of its own 
regulations, unless plainly erroneous or inconsistent. 

Statutes: Taxation. Tax exemption provisions are strictly construed, and their oper- 
ation will not be extended by construction. 

Statutes: Taxation: Proof. One claiming an exemption from taxation of the claimant 
or the claimant’s property must establish entitlement to the exemption, because a 
statute conferring an exemption from taxation is strictly construed. 

Statutes. Expressio unius est exclusio alterius (the expression of one thing is the 
exclusion of the others) is the general principle of statutory construction that an 
expressed object of a statute’s operation excludes the statute’s operation on all other 
objects unmentioned by the statute. 

__. In construing a statute, a court must attempt to give effect to all of its parts, and 
if it can be avoided, no word, clause, or sentence will be rejected as superfluous or 
meaningless; it is not within the province of a court to read anything plain, direct, and 
unambiguous out of a statute. 

Administrative Law. Agency regulations, properly adopted and filed with the 
Secretary of State of Nebraska, have the effect of statutory law. 

Words and Phrases. To repair means to restore to a sound or good state after decay, 
injury, dilapidation, or partial destruction. 


Appeal from the District Court for Lancaster County: 


DONALD E. Enpacott, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Alan J. Mackiewicz for appellant. 


Don Stenberg, Attorney General, and L. Jay Bartel for 


appellees. 
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McCormack, J. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

A & D Technical Supply Co., Inc. (A & D), is the surviving 
corporation of a merger of A & D Technical Supply Co., Inc., 
and A & D Duplicating Services Co. After audits of A & D’s 
books and records for the periods from September 1, 1991, 
through July 31, 1994, for sales tax and from August 1, 1989, 
through July 31, 1994, for consumer’s use tax, the Nebraska 
Department of Revenue issued deficiency assessments for both 
the sales and consumer’s use taxes. A & D timely protested the 
deficiency assessments. The State Tax Commissioner sustained 
the assessments, and A & D appealed to the district court. 

The issues on appeal, in the district court and in this court, 
can be grouped into two distinct areas: (1) collection of sales tax 
on purchases made by architectural firms working on behalf of 
tax-exempt organizations and (2) remission of use tax on pay- 
ments made for computer software support and printing press 
maintenance. 


1. SALES TAX 

On May 3, 1993, A & D sold supplies to Zenon, Beringer, 
Mabrey (Zenon), an Omaha architectural firm. These supplies 
consisted of blue lines, cover stock, photocopies, and screw- 
posts. This sale was made to facilitate work performed by Zenon 
for Wayne State College, a tax-exempt organization. On June 
17, A & D made a similar sale to Zenon for supplies used for 
Zenon’s work for the Bellwood Public Schools, another tax- 
exempt organization. 

For both of these sales, Zenon furnished an exempt sale cer- 
tificate, listing the seller as A & D and the purchaser as Zenon, 
on behalf of the tax-exempt organization. Both certificates listed 
the basis for exemption as category 5, or “[pJurchase of materi- 
als to be incorporated into a construction project pursuant to an 
attached purchasing agent appointment.” There was no purchas- 
ing agent appointment attached to either certificate. 

In June 1993, A & D made several sales to RDG Schutte, 
Wilscam, Birge, Inc. (RDG), another Omaha architectural firm. 
These sales provided supplies for RDG’s work for Christ 
Community Church (Church), another tax-exempt organization. 
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RDG provided exempt sales certificates for these purchases, list- 
ing a category 3 exemption, which is a “[p]urchase by an orga- 
nization created exclusively for religious purposes . . . .” The 
first of these certificates listed RDG as the seller and the Church 
as the purchaser, but the second showed A & D as the seller and 
the Church as the purchaser. 

A & D claimed that (1) it was not required to collect sales tax 
on these transactions because the purchasers were agents of tax- 
exempt organizations and (2) it accepted the exempt sale certifi- 
cates in good faith and is thus relieved of liability for failure to 
collect the tax. The Tax Commissioner rejected these con- 
tentions, claiming that exempt organizations cannot transfer 
their tax-exempt status simply because of an agency relation- 
ship. The Tax Commissioner further noted that the exempt sale 
certificates were not properly completed and that A & D could 
not have accepted these defective certificates in good faith. 

The district court determined that the sales to Zenon and 
RDG were not exempt because the materials sold were not to be 
annexed to the real property of the exempt organization. The dis- 
trict court determined that because the certificates issued by 
Zenon were not properly completed, A & D did not accept them 
in good faith. The deficiency assessment was affirmed as to the 
Zenon transactions. 

The district court found that the first of the RDG certificates 
was improper and could not have been accepted in good faith, 
but that the second certificate was properly completed, and that 
the sales to the Church were thereby good faith sales and A & D 
was relieved of liability for the sales tax. 


2. USE Tax 

A & D made periodic payments to RIMM Computer Systems 
(RIMM) for software support, including a service for fixing 
problems if the computer system was not working properly. A & 
D also made monthly payments to Quality Graphics Repair 
(Quality) for the cleaning and alignment of A & D’s printing 
presses. A & D maintained that these payments were for non- 
taxable repair labor, while the Tax Commissioner determined 
that the payments were made for maintenance agreements which 
were subject to the use tax. The district court determined that the 
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payments were made pursuant to maintenance agreements 
which were subject to the use tax. Consequently, the deficiency 
judgments as to the use tax were affirmed. 


II. ASSIGNMENTS OF ERROR 

A & D assigns, consolidated and restated, that the district 
court erred in failing to find that (1) Zenon was the authorized 
agent of Wayne State College and Bellwood Public Schools and 
that purchases by such an agent are exempt from sales tax under 
Neb. Rev. Stat. § 77-2704.15 (Supp. 1999); (2) A & D held prop- 
erly completed exempt sale certificates from Zenon which it 
received in good faith, relieving it of liability for tax, penalty, 
and interest; and (3) the payments made to RIMM and Quality 
were not made pursuant to maintenance agreements as defined 
by Neb. Rev. Stat. § 77-2702.25 (Reissue 1996). 

The department and the Tax Commissioner, on cross-appeal, 
assign that the district court erred in finding that A & D sus- 
tained its burden of proving it relied in good faith on the exempt 
sale certificate from the Church for work done by RDG on 
behalf of the Church. 


Ill. STANDARD OF REVIEW 

[1] An aggrieved party may obtain review of any judgment or 
final order entered by a district court under the Administrative 
Procedure Act. Kimball v. Nebraska Dept. of Motor Vehicles, 
255 Neb. 430, 586 N.W.2d 439 (1998); Vinci v. Nebraska Dept. 
of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 (1997). 

[2,3] Proceedings for review of a final decision of an admin- 
istrative agency shall be to the district court, which shall con- 
duct the review without a jury de novo on the record of the 
agency. Wolgamott v. Abramson, 253 Neb. 350, 570 N.W.2d 818 
(1997); George Rose & Sons v. Nebraska Dept. of Revenue, 248 
Neb. 92, 532 N.W.2d 18 (1995). A judgment or final order ren- 
dered by a district court in a judicial review pursuant to the 
Administrative Procedure Act may be reversed, vacated, or 
modified by an appellate court for errors appearing on the 
record. Father Flanagan’s Boys’ Home v. Agnew, 256 Neb. 394, 
590 N.W.2d 688 (1999). 

[4,5] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the 


A & D TECH. SUPPLY CO. v. NEBRASKA DEPT. OF REVENUE 29 
Cite as 259 Neb. 24 


record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. Kimball v. Nebraska Dept. of 
Motor Vehicles, supra; Miller v. Horton, 253 Neb. 1009, 574 
N.W.2d 112 (1998). An appellate court, in reviewing a district 
court judgment for errors appearing on the record, will not sub- 
Stitute its factual findings for those of the district court where 
competent evidence supports those findings. Father Flanagan’s 
Boys’ Home v. Agnew, supra. 

[6] The interpretation of statutes and regulations presents 
‘questions of law, in connection with which an appellate court 
has an obligation to reach an independent conclusion irrespec- 
tive of the decision made by the court below, according defer- 
ence to an agency’s interpretation of its own regulations, unless 
plainly erroneous or inconsistent. Schmidt v. State, 255 Neb. 
551, 586 N.W.2d 148 (1998); Southeast Rur. Vol. Fire Dept. v. 
Neb. Dept. of Rev., 251 Neb. 852, 560 N.W.2d 436 (1997). 

[7,8] Tax exemption provisions are strictly construed, and 
their operation will not be extended by construction. 
Metropolitan Utilities Dist. v. Balka, 252 Neb. 172, 560 N.W.2d 
795 (1997); Omaha Pub. Power Dist. v. Nebraska Dept. of 
Revenue, 248 Neb. 518, 537 N.W.2d 312 (1995). One claiming 
an exemption from taxation of the claimant or the claimant’s 
property must establish entitlement to the exemption, because a 
statute conferring an exemption from taxation is strictly con- 
strued. Omaha Pub. Power Dist. v. Nebraska Dept. of Revenue, 
supra, Nebraska State Bar Found. v. Lancaster Cty. Bd. of 
Equal., 237 Neb. 1, 465 N.W.2d 111 (1991). 


IV. ANALYSIS 


1. SALES Tax 

It should initially be noted that the parties do not contest the 
applicability of sales taxes to the type of transactions at issue. In 
other words, A & D agrees that it would be responsible for col- 
lecting sales taxes on the transactions were it not for the involve- 
ment of tax-exempt organizations. The dispute in the instant 
case regards the effect of that involvement. 

In addition, we are aware that some of the statutes and regu- 
lations relevant to this appeal have been amended over the 
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course of the audit period. The parties have not presented any 
argument regarding these amendments, and we have determined 
that these changes do not affect our analysis of the instant 
appeal. Therefore, we will cite to the current statutory language 
for the sake of simplicity and convenience. See In re Interest of 
Jeremy T., 257 Neb. 736, 600 N.W.2d 747 (1999). 


(a) Exemption of Agent 

The district court relied upon Neb. Rev. Stat. § 77-2704.12(3) 
(Reissue 1996), which provides: 

The appointment of purchasing agents shall be recognized 
for the purpose of altering the status of the construction 
contractor as the ultimate consumer of property which is 
physically annexed to the structure and which subse- 
quently belongs to the owner of the organization or insti- 
tution. The appointment of purchasing agents shall be in 
writing and occur prior to having any property annexed to 
real estate in the construction, improvement, or repair. The 
contractor who has been appointed as a purchasing agent 
may apply for a refund of or use as a credit against a future 
use tax liability the tax paid on inventory items annexed to 
real estate in the construction, improvement, or repair of a 
project for a licensed not-for-profit institution. 

The district court also relied upon § 77-2704.15(2), which is 
substantially identical to the section quoted above. The only dis- 
tinction between the two sections is that § 77-2704.12 applies to 
religious, nonprofit, educational, or medical organizations, such 
as Wayne State College and the Church, while § 77-2704.15 
applies to the state, schools, or governmental units, such as the 
Bellwood Public Schools. 

The Tax Commissioner and the district court both determined 
as a matter of fact that there was no credible evidence to support 
the conclusion that the materials purchased in the transactions at 
issue were, were intended to be, or even could be annexed to the 
real estate of the tax-exempt entities. The district court deter- 
mined that the statutes, by setting forth specific circumstances 
and requirements for the transfer of tax-exempt status to agents, 
had foreclosed the transfer of that status under circumstances 
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that did not meet the statutory requirements. The district court 

stated that 
the existence of such provisions indicates that tax exempt 
organizations cannot transfer their tax exempt status to an 
agent in every situation. The fact that there is a specific 
provision that allows transfer of tax exempt status indicates 
that this transfer can occur only in the situations provided 
for in the statute. 

[9] The district court’s interpretation is based upon the legal 

‘principle of expressio unius est exclusio alterius (the expression 
of one thing is the exclusion of the others), recognizing the gen- 
eral principle of statutory construction that an expressed object 
of a statute’s operation excludes the statute’s operation on all 
other objects unmentioned by the statute. See In re Interest of 
Joshua M. et al., 256 Neb. 596, 591 N.W.2d 557 (1999). Since 
the Legislature saw fit to define the circumstances under which 
an agent of a tax-exempt organization can assume the benefit of 
tax-exempt status, it stands to reason that the Legislature 
intended such a specification to foreclose the possibility that an 
agent of a tax-exempt organization could assume the benefit of 
that status under other circumstances. 

[10] In construing a statute, a court must attempt to give 
effect to all of its parts, and if it can be avoided, no word, clause, 
or sentence will be rejected as superfluous or meaningless; it is 
not within the province of a court to read anything plain, direct, 
and unambiguous out of a statute. In re Interest of Joshua M. et 
al., supra; SID No. 1 v. Nebraska Pub. Power Dist., 253 Neb. 
917, 573 N.W.2d 460 (1998). Were we to conclude that the exis- 
tence of an agency relationship generally allows the agent to 
assume the tax-exempt status of the principal, then the statutes 
providing for such an assumption of status would be an unnec- 
essary redundancy. Instead, basic principles of statutory inter- 
pretation require us to interpret §§ 77-2704.12(3) and 
77-2704.15(2) as delimiting the circumstances under which the 
agent of a tax-exempt organization may assume the tax-exempt 
status of the principal. 

The district court correctly determined that the sales from 
A & D to Zenon did not comply with the terms of 
§§ 77-2704.12(3) and 77-2704.15(2). Consequently, those pur- 
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chases were not exempt from taxation. A & D’s assignment of 
error is without merit. 


(b) Good Faith 

Neb. Rev. Stat. § 77-2703(1)(f) (Cum. Supp. 1998) provides, 
in relevant part: 

For the purpose of the proper administration of the provi- 
sions of the Nebraska Revenue Act of 1967 and to prevent 
evasion of the retail sales tax, it shall be presumed that all 
gross receipts are subject to the tax until the contrary is 
established. The burden of proving that a sale of property 
is not a sale at retail is upon the person who makes the sale 
unless he or she takes, in good faith, . . . an exemption cer- 
tificate pursuant to subsection (7) of section 77-2705 .... 
Receipt of a{n] exemption certificate, . . . taken in good 
faith, shall be conclusive proof for the seller that the sale 
was ...exempt.... 

The Nebraska Sales and Use Tax Regulations, 316 Neb. 
Admin. Code, ch. 1, § 014.05 (1994), state: 

To be taken in good faith, the certificate must be properly 
completed and the retailer (seller) should know, or have 
reason to believe, that the purchaser is exempt from tax for 
the sales made to the exempt organization under this 
exempt sale certificate. An incomplete or improperly com- 
pleted certificate shall constitute evidence of a lack of 
good faith. To be properly completed, the certificate must 
include all of the following: 

014.05A Identification of both purchaser and seller; 

014.05B Statement of basis for exemption as described 
on the Nebraska Resale or Exempt Sale Certificate, Form 
13, including completion of all information for the basis 
chosen; 

014.05C A statement as to whether the certificate is for 
a single purchase or is a blanket certificate for future sales; 

014.05D Authorized signature; and 

014.05E Date of issuance. 

[11] Agency regulations, properly adopted and filed with the 
Secretary of State of Nebraska, have the effect of statutory law. 
Schmidt v. State, 255 Neb. 551, 586 N.W.2d 148 (1998); 
Alexander v. Warehouse, 253 Neb. 153, 568 N.W.2d 892 (1997). 
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The district court determined that the certificates issued by 
Zenon in this case were not properly completed, and so did not 
comply with 316 Neb. Admin. Code, ch. 1, § 014.05. The Zenon 
certificates are marked as category 5 exemptions, which cate- 
gory requires that a purchasing agent appointment be attached to 
the form. No purchasing agent appointment is attached to these 
forms. Additionally, category 5 relates to materials to be 
annexed to real property, as set forth in § 77-2704.12(3), and the 
district court found that A & D knew or should have known that 
the materials purchased were not to be annexed to real property. 

A & D argues that the indication of category 5 on these forms, 
as opposed to category 3 (sale to an exempt organization), is the 
result of a clerical error and should be overlooked. The district 
court rejected this argument, noting that even if this was the 
case, the certificates and invoices showed that the buyer of the 
materials was not the exempt organization, but Zenon. 

The district court’s determination is well supported by the 
record. The district court correctly noted that the certificates and 
invoices showed the purchaser of the materials to be Zenon, 
which A & D knew was not an exempt organization. Moreover, 
the certificates were not properly completed, as required by 316 
Neb. Admin. Code, ch. 1, § 014.05. 

Under those circumstances, A & D has clearly not met its bur- 
den of showing that the certificates were accepted in good faith. 
See § 77-2703(1)(f) (placing burden of proof upon taxpayer). 
A & D’s assignment of error is without merit. 

The district court determined that good faith was present in 
the acceptance of the last certificate from RDG. This determi- 
nation is challenged by the department and the Tax 
Commissioner on cross-appeal. They primarily argue that the 
certificate could not have been accepted in good faith, as it was 
not accepted until well after the completion of the sale. 

The district court nonetheless found that the certificate was 
properly completed pursuant to category 3 and that good faith 
was present under the regulations. An examination of the cer- 
tificates issued by RDG shows that the final certificate contains 
all the necessary information for a category 3 exemption and 
that it properly shows the Church as the purchaser of the 
supplies. 
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As with the Zenon purchases, however, the invoices in this 
instance show that RDG, and not the Church, was the purchaser 
of the materials. Moreover, as A & D was no doubt aware, the 
supplies purchased were architectural supplies, useful to RDG 
but of little utility to the Church. 

Most significantly, the invoices show that the sales at issue 
occurred on three separate dates in June 1993. The first exempt 
sale certificate in the record shows that it was completed in July 
1993 and that it was completed incorrectly. The second, cor- 
rectly completed certificate upon which the district court relied 
was completed on April 5, 1994—nearly 10 months after the 
sales at issue. 

Given the record presented, we cannot agree that A & D met 
its burden of showing that it accepted the exempt sale certifi- 
cates from RDG in good faith. The record shows that the only 
correctly completed certificate was accepted nearly 10 months 
after the sales and that even at the time of the sales, the invoices 
show the purchaser as RDG, and not as the Church. The depart- 
ment and the Tax Commissioner’s assignment of error on cross- 
appeal has merit, and the judgment of the district court is 
reversed to that extent. 

2. USE Tax 

A & D also appeals from deficiency assessments imposed due 
to A & D’s failure to collect use tax on certain transactions that 
A & D claims involved nontaxable repair labor. 

Section 77-2703 provides, in relevant part: 

(1) There is hereby imposed a tax at the rate provided in 
section 77-2701.02 upon the gross receipts from all sales 
of tangible personal property sold at retail in this state, the 
gross receipts of every person engaged .. . as a retailer of 
intellectual or entertainment properties referred to in sub- 
section (3) of section 77-2702.07 . . . and the gross receipts 
from the sale of warranties, guarantees, service agree- 
ments, or maintenance agreements when the items covered 
are subject to tax under this section. . . . 

(2) A use tax is hereby imposed on the storage, use, or 
other consumption in this state of property purchased, 
leased, or rented from any retailer and on any transaction 
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the gross receipts of which are subject to tax under sub- 
section (1) of this section... . 

A “maintenance agreement” is defined in § 77-2702.25(1) as 
follows: 

Maintenance agreement shall mean any contract or agree- 
ment to provide or pay for the maintenance, repair, or 
refurbishing of an item, the sale of which is subject to tax 
under section 77-2703, for a stated period of time or inter- 
val of use. Maintenance agreement shall include any such 
agreement whether or not the agreement requires addi- 
tional payments for some or all of the parts or services pro- 
vided under the agreement. Maintenance agreement shall 
include contracts or agreements designated as warranties, 
extended warranties, guarantees, service agreements, 
maintenance agreements, or any similar term. 

We are aware that § 77-2702.25 was enacted by the 
Legislature in 1993 and became operative on October 1, 1993. 
See 1993 Neb. Laws, L.B. 345, 93d Leg., 1st Sess. 1533-34 
(June 10, 1993). Consequently, although “maintenance agree- 
ments” were taxable pursuant to § 77-2703 at the time of the 
transactions at issue, the definition of “maintenance agreement” 
contained in § 77-2702.25(1), upon which A & D relies, was not 
yet in effect. We determine, however, that even if this definition 
is applied to the transactions in question, A & D’s argument is 
without merit. 

A & D argues that the transactions at issue involved repair 
labor and thus are nontaxable. This argument is based on 316 
Neb. Admin. Code, ch. 1, § 082 (1994), which provides in rele- 
vant part: 

082.01A Labor charges, relating to tangible personal 
property, will generally fall into one of four categories: 
production, assembly, repair, and installation. Charges for 
production and assembly labor are taxable, while charges 
for repair and installation labor are exempt. 


082.03A REPAIR LABOR. Repair labor is defined as 
the labor involved in restoring a used, worn, or damaged 
item of tangible personal property to essentially its origi- 
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nal form and condition. Repair labor does not include mak- 
ing repair parts for another person who is making the 
repair. Separate charges for repair labor are not taxable, 
while the repair parts are taxable. 


(a) Computer Software 

The parties agree that the sale of computer software is tax- 
able. See, Neb. Rev. Stat. § 77-2702.07(3)(a) (Supp. 1999); 316 
Neb. Admin. Code, ch. 1, § 088 (1994). See, also, May 
Broadcasting Co. v. Boehm, 241 Neb. 660, 490 N.W.2d 203 
(1992) (holding that syndicated television programming pur- 
chased by broadcasters is tangible personal property taxable 
under § 77-2703). The question at issue is whether the software 
support agreement between A & D and RIMM constituted a tax- 
able maintenance agreement or nontaxable repair labor. 

The only competent evidence in the record regarding the 
terms of the agreement between A & D and RIMM comes from 
the testimony of Delbert Dale, president of A & D. Dale testified 
that RIMM was founded by an employee of the company that 
had sold the blueprint software on which A & D relied. RIMM 
contracted with A & D to provide support for A & D’s use of the 
software. 

The record is far from clear regarding the exact terms of the 
agreement. Dale testified that there was no written agreement 
between A & D and RIMM. RIMM offered a pricing schedule 
that permitted payment on a monthly, quarterly, or semiannual 
basis. The record shows that A & D usually paid RIMM a flat 
monthly fee for software support, but, on at least one occasion, 
it paid RIMM a semiannual fee. 

Dale testified that when A & D’s system “crashes . . . if it 
locks up, whatever, we call [Rimm] and he will get whatever’s 
on our screen on his screen via phone modem and try to fix it.” 
Dale testified that the software support agreement at issue did 
not involve any new programming of the system, or any alter- 
ations to the software, but simply required RIMM’s expertise to 
“unstick” the system when it “crashed.” Essentially, Dale’s tes- 
timony established that RIMM was paid a periodic fee to be 
available to remotely operate the software whenever a mistake 
by A & D rendered the system inoperable. 
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The Supreme Court of Louisiana confronted a similar situa- 
tion in South Cent. Bell Telephone v. Barthelemy, 643 So. 2d 
1240 (La. 1994). Under Louisiana law, maintenance services are 
not generally taxable, while repair labor is. Jd. The Supreme 
Court of Louisiana was thus required to determine whether soft- 
ware support services were maintenance or repair services. Id. 
The court stated: 

The maintenance services acquired by Bell do not con- 
stitute “repairs” and thus are not taxable. The term 
“repairs” must be given its generally prevailing meaning 
and be construed according to its common usage... . 
Webster’s New Collegiate Dictionary defines “repair” as, 
“to restore by replacing a part or putting together what is 
torn or broken.” The jurisprudence has similarly defined it 
as, to fix anything that is broken. Jntracoastal Pipe Serv. 
Co. [v. Assumption Parish], 558 So.2d [1296,] 1300 [(La. 
App. 1990)] (cleaning of tubing (pipe used in oil and gas 
industry) did not constitute “repair services” since “the 
cleaning services do not ‘fix’ anything that is broken.”) 
“Repair services” has also been defined as a process or ser- 
vice which restores a thing to the condition in which it 
originally existed. McNamara y. Stauffer Chemical Co., 
506 So.2d 1252 (La.App. 1st Cir.1987) (restoration of 
spent sulfuric acid to its original condition such that it was 
again usable was held to constitute “repair services.”) 
Under any of these definitions, the services acquired by 
Bell do not fall under the rubric of “repair services.” The 
services provided were not to “fix” broken software but 
were to enhance already operable software and make it 
perform as efficiently as possible, and to advise Bell with 
Tespect to certain usages of the software. Therefore, we 
hold that the maintenance services provided to Bell are not 
taxable. 

(Citation omitted.) South Cent. Bell Telephone v. Barthelemy, 
643 So. 2d at 1250-51. 

[12] The reasoning of South Cent. Bell Telephone y. 
Barthelemy, supra, is persuasive in the instant case, although it 
compels a contrary result. Nebraska law states that to “repair” 
means to restore to a sound or good state after decay, injury, 
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dilapidation, or partial destruction. See, Zuroski v. Estate of 
Strickland, 176 Neb. 633, 126 N.W.2d 888 (1964); Shields v. 
County of Buffalo, 161 Neb. 34, 71 N.W.2d 701 (1955); Quist v. 
Duda, 159 Neb. 393, 67 N.W.2d 481 (1954); Olson v. County of 
Wayne, 157 Neb. 213, 59 N.W.2d 400 (1953). 

Under this definition, A & D did not meet its burden of prov- 
ing that the services provided by RIMM qualified for exemption 
as repair labor. Dale’s testimony was that RIMM did not pro- 
gram the A & D computer system or modify the software in any 
way, other than to operate it proficiently and to “unstick” it 
whenever an operator error “crashed” the system. As RIMM did 
not change the content of the software that was the subject of the 
agreement, RIMM could not have restored it after decay, injury, 
dilapidation, or partial destruction. See id. 

A & Dhad the burden at trial of proving entitlement to the tax 
exemption for repair labor. See, Omaha Pub. Power Dist. v. 
Nebraska Dept. of Revenue, 248 Neb. 518, 537 N.W.2d 312 
(1995); Nebraska State Bar Found. v. Lancaster Cty. Bd. of 
Equal., 237 Neb. 1, 465 N.W.2d 111 (1991). A & D did not pre- 
sent evidence demonstrating its entitlement to that exemption 
because the evidence it presented did not show that RIMM’s ser- 
vices constituted “repair” as that term is defined by Nebraska law. 
_ A &D also contends that the agreement with RIMM is tax 
exempt under 316 Neb. Admin. Code, ch. 1, § 088.03, which 
provides that “[c]harges for consultants who only provide gen- 
eralized advice and who do not provide any software or modifi- 
cations to software are exempt.” A & D correctly observes that 
RIMM did not provide any software or modifications to soft- 
ware. This does not mean, however, that RIMM’s services auto- 
matically fall into the category of “generalized advice.” The evi- 
dence in the record indicates that RIMM did not advise A & D 
pursuant to the support agreement, but, instead, provided ser- 
vices to A & D by providing necessary operation of A & D’s 
computer system. Consequently, A & D did not prove that the 
software support agreement between A & D and RIMM con- 
cerned “generalized advice,” and A & D did not prove the trans- 
action was tax exempt under § 088.03. 

A & D further argues that the agreement is not a maintenance 
agreement as defined by § 77-2702.25 because it is not “for a 
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stated period of time or interval of use.” A & D argues that since 
either A & D or RIMM could terminate the agreement at any 
time, the agreement was not for a stated period of time or inter- 
val of use. The district court found this argument to be without 
merit, as the agreement provides for payment on a periodic 
basis, depending upon the payment plan selected. The record 
reflects that A & D paid RIMM on a monthly or semiannual 
basis at different times. While either party could decide, at the 
end of a given period, not to continue the agreement, that does 
not change the fact that a flat fee had been charged for all ser- 
vices rendered pursuant to the agreement during that period of 
time. Consequently, that period was a stated time or interval of 
use within the meaning of § 77-2702.25. A & D’s claim is with- 
out merit. 

A & D did not meet its burden of proving that the software 
support agreement with RIMM was exempt from taxation either 
as repair labor or as an agreement for generalized advice. The 
district court did not err in so concluding. A & D’s assignment 
of error is without merit. 


(b) Printing Presses 

A & D advances similar arguments regarding its agreement 
with Quality to clean and realign A & D’s printing presses. The 
Tax Commissioner determined that A & D had a maintenance 
agreement with Quality subject to taxation under § 77-2703, and 
the district court affirmed this determination. A & D argues that 
this agreement was not a maintenance agreement as defined by 
§ 77-2702.25 and that the agreement was for repair labor as 
exempted by 316 Neb. Admin. Code, ch. 1, § 082.03A. 

The record reflects that A & D was in the business of pub- 
lishing, which required the use of offset printing presses. 
Testimony at the hearing indicated that offset printing machines 
require regular cleaning and alignment and that Quality pro- 
vided this service once a month for a monthly fee. 

Again, no written agreement between A & D and Quality 
appears in the record. Dale’s testimony established that for $250 
per month, Quality would come to A & D’s place of business 
and clean and align the printing presses. Dale stated that the 
$250 monthly fee included the labor for replacement of any nec- 
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essary parts, but that if repair was necessary, the parts were 
invoiced separately. The record contains copies of separate 
invoices and payments for the Quality “service contract” and for 
items labeled as “repair.” Dale conceded on cross-examination 
that the $250 fee was a flat monthly fee, although either party 
could terminate the arrangement at any time. 

A & D first argues that this agreement was not for a “stated 
period of time or interval of use” within the meaning of 
§ 77-2702.25. While the record in this case is marginal at best 
concerning the terms of the agreements between A & D and its . 
vendors, we conclude, based on the same reasoning relating to 
RIMM, that there is competent evidence in the record to support 
the district court’s conclusion that this agreement was on a 
monthly basis and that it was for a stated period of time or inter- 
val of use within the meaning of § 77-2702.25. 

A & D also argues that this agreement was for repair labor 
exempt under 316 Neb. Admin. Code, ch. 1, § 082.03A. Again, 
our review is limited by A & D’s failure to present evidence clar- 
ifying the exact duties of Quality pursuant to the agreement. 
Given the sparse information contained in the record regarding 
exactly what Quality was paid to do, there is no error appearing 
on the record in the district court’s determination that A & D had 
not proved it was entitled to an exemption for repair labor. 
A & D’s assignment of error is without merit. 


V. CONCLUSION 

A & D failed to present evidence to the district court suffi- 
cient to sustain its burden of proving its entitlement to the tax 
exemptions it claims. Specifically, we affirm the district court’s 
determination that the sales from A & D to Zenon did not com- 
ply with the terms of §§ 77-2704.12(3) and 77-2704.15(2) and 
that A & D could not have relied in good faith on the exempt 
sale certificates presented by Zenon. We determine, however, 
that the district court erred in determining that A & D could have 
relied in good faith on the exempt sale certificates presented by 
RDG, and the district court’s judgment is reversed to that extent. 
Based upon the evidence presented and the applicable standard 
of review, we find no error appearing on the record in the district 
court’s determinations that the agreements between A & D and 
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RIMM and A & D and Quality were subject to taxation as main- 
tenance agreements and that A & D did not meet its burden of 
proving exemption. In sum, the judgment of the district court is 
affirmed in part and in part reversed, and the cause is remanded 
to the district court with directions to affirm the order entered by 
the Tax Commissioner. 


AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
Henny, C.J., not participating. 
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§ 1-201(44)(b) (Reissue 1992) includes an article 9 security interest. 
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9. Uniform Commercial Code: Sales: Title. The Uniform Commercial Code allows a 
buyer who has not paid for goods to transfer greater title to a good faith purchaser than 
he or she can claim. 

10. Uniform Commercial Code: Sales: Security Interests: Words and Phrases. A 
secured creditor of a buyer can be considered to be a good faith purchaser under the 
Uniform Commercial Code. 

11. Uniform Commercial Code: Words and Phrases. The definition of “purchaser” 
found in the Uniform Commercial Code is broad and includes persons taking by mort- 
gage, pledge, or lien. 

12. __: __. The good faith provisions in Neb. U.C.C. §§ 1-201(19) and 2-103(1)(b) 
(Reissue 1992) require “honesty in fact” which is further defined as “reasonable com- 
mercial standards of fair dealing in the trade.” : 

13. Uniform Commercial Code: Sales: Claims. Lack of knowledge of outstanding claims 
is necessary to the common-law bona fide purchaser and is similarly expressly required 
in many bona fide purchaser and priority provisions of the Uniform Commercial Code, 
but the code’s definition of an article 2 good faith purchaser does not expressly or 
impliedly include lack of knowledge of any third-party claims as an element. 

14. Uniform Commercial Code: Sales: Security Interests. Article 9 of the Uniform 
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CONNOLLY, J. 

This case presents the following question: Under the 
Nebraska Uniform Commercial Code, is the interest of an 
unpaid cash seller in goods, already delivered to a buyer, supe- 
rior or subordinate to the interest of a holder of a perfected secu- 
rity interest in those same goods? 

The appellee, Ned Maryott, delivered cattle to Oconto Cattle 
Company, a limited partnership (Oconto), and was given two 
sight drafts drawn from lines of credit extended by the appellant, 
Farm Credit Services of the Midlands, PCA (Farm Credit). 
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Before the drafts were presented for payment, Farm Credit 
declared the loans in default and refused payment on the drafts. 
Farm Credit held perfected security interests in cattle acquired 
by Oconto. 

Maryott brought a replevin action against Oconto seeking 
return of the cattle, and Farm Credit intervened. The district 
court held that Maryott had a superior interest in the cattle and 
entered judgment in his favor. Farm Credit appeals, contending 
that regardless of whether Maryott retained title when he deliv- 
ered the cattle to Oconto, all Maryott retained was a security 
interest in the cattle, which he failed to perfect. We conclude 
that under the Nebraska Uniform Commercial Code, an unpaid 
seller who reserves title in goods sold retains a security interest 
in the goods that, if perfected, will give the seller priority over 
creditors of the buyers. Because Maryott did not perfect his 
security interest as required by Neb. U.C.C. §§ 9-107 (Reissue 
1992) and 9-312 (Cum. Supp. 1996), we conclude that Farm 
Credit has priority. Accordingly, we reverse. 


BACKGROUND 

Farm Credit is composed of a production credit association 
(PCA) and a federal land credit association (FLCA). PCA 
makes operational loans secured by chattels, and FLCA makes 
longer term loans secured by real property. Oconto, a Nebraska 
limited partnership, owned a commercial cattle feedlot. At all 
relevant times, Warren E. Bierman, as general partner, operated 
the feedlot. Oconto’s business included buying and selling cat- 
tle in its own name, custom feeding and marketing of cattle 
owned by others, and custom feeding and marketing of cattle 
purchased by others for which purchases Oconto supplied the 
financing. 

Farm Credit was Oconto’s lender. That relationship began in 
1995 with the execution of several promissory notes. On July 
25, 1996, the notes were renewed. At that time, two different 
notes provided Oconto with a line of credit up to $3,000,000 on 
each note. All notes were secured and cross-collateralized by 
security interests granted by Oconto in a security agreement and 
trust deed. The security agreement included in its description of 
collateral all livestock and inventory then owned by Oconto and 
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thereafter acquired. The security agreement stated that the col- 
lateral secured all future and additional loans made to Oconto by 
Farm Credit. 

Farm Credit’s security interests were duly perfected by a 
financing statement filed with the Custer County clerk on June 
1, 1995, and the Nebraska Secretary of State on June 5, and by 
a Nebraska effective financing statement filed with the Custer 
County register of deeds on June 1. The rights and obligations 
of Farm Credit and Oconto were contained in the promissory 
notes, security agreements, and trust deed described above, 
along with a loan agreement and several loan addendums (col- 
lectively the loan documents). 

On and after July 25, 1996, under the loan documents, Farm 
Credit at its option could advance funds to Oconto under the line 
of credit loans to a maximum of $3,000,000 for each note. 
However, all advances were conditioned upon Oconto’s being in 
compliance with the terms and conditions of the loan docu- 
ments, including a borrowing base formula. The borrowing base 
formula, among other things, required Oconto to report monthly 
to Farm Credit. Such reports enabled Farm Credit to compute 
the ratio of debt to collateral. At the time of trial, Farm Credit 
had a nondischargeable judgment against Bierman. 

For over 20 years, Maryott, a resident of Britton, South 
Dakota, sold cattle either to Bierman, individually, or to Oconto 
through Bierman. Maryott’s practice was to deliver cattle by 
truck to the feedlot and present invoices for the cattle to 
Bierman or other feedlot personnel. Approximately 25 percent 
of the time, Maryott was paid immediately upon delivery of the 
cattle. Otherwise, Oconto would pay Maryott 2 to 3 weeks after 
delivery. In the industry, Oconto had the reputation of being a 
slow-pay client. With the exception of the cattle at issue, Oconto 
eventually paid Maryott for the cattle delivered. 

When Maryott delivered cattle to Oconto, he did not restrict 
Oconto’s ability to sell the cattle to others. He did not instruct 
Oconto regarding how to pen the cattle, how to feed or care for 
the cattle, or where, when, or at what price to sell the cattle. If 
cattle died after delivery but before Maryott received payment, 
the loss was born by Oconto. 
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Oconto paid Maryott for cattle with Farm Credit sight drafts 
payable through Norwest Bank Nebraska, N.A. The sight drafts 
were drawn on the lines of credit that Farm Credit had extended 
to Oconto under the loan documents. The loan documents pro- 
vided that each sight draft that was honored by Farm Credit con- 
stituted an extension of credit to Oconto. Under the loan docu- 
ments, Farm Credit had an absolute right to instruct Norwest not 
to honor a sight draft. Norwest would provide Farm Credit daily 
with a list of drafts presented for payment and obtain authoriza- 
tion from Farm Credit before payment. This form of payment is 
the customary method by which Farm Credit extends credit to 
borrowers with lines of credit. 

From July 16 through August 29, 1996, Maryott, in several 
different deliveries, delivered 640 head of cattle to the feedlot. 
Although Oconto did not pay Maryott after each delivery, he 
continued to deliver cattle. 

Maryott first learned there was a problem when two Farm 
Credit sight drafts dated August 26 and 28, 1996, issued by 
Oconto in partial payment for the cattle, were dishonored. 
Maryott called Bierman, who told Maryott to send the drafts 
through again. When Maryott did so, the drafts were dishonored 
a second time. Maryott called Bierman and was reassured that 
he would be paid. Maryott did not call or visit Farm Credit to 
inquire about the drafts until approximately September 19 or 23. 

The reason for the dishonor was that on August 30, 1996, 
Farm Credit had declared Oconto in default of the loan docu- 
ments and canceled Oconto’s lines of credit. The lines were can- 
celed because it appeared that Bierman had been double count- 
ing some receivables and that he was not in compliance with the 
borrowing base formula. There was also evidence of a check- 
kiting scheme. When Bierman failed to provide a satisfactory 
explanation, Farm Credit declared the Oconto loans to be in 
default and refused to extend any further credit with the excep- 
tion of making some protective advances. At the time of 
Oconto’s default, its indebtedness to Farm Credit was well in 
excess of the value of the cattle. The protective advances were 
made to cover costs in keeping up the feedlot and to ensure that 
cattle remaining on the lot were cared for until sold. Oconto sub- 
sequently filed bankruptcy. 
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Maryott came to the feedlot on September 23, 1996, 
inspected the cattle, and met with a Farm Credit representative, 
who did not allow him to take any of the cattle. Following a 
review of the records regarding the cattle, Farm Credit deter- 
mined that Maryott could not prove a superior ownership and 
that there would likely be a dispute over it. However, there is 
some dispute in the record regarding whether a representative of 
Farm Credit told Maryott that “maybe” he would get either 
money or the cattle back. 

Maryott subsequently filed a replevin action against Oconto, 
Bierman, and Bierman’s wife, seeking a return of the cattle, and 
Maryott was granted relief from the automatic stay by the 
bankruptcy court. Farm Credit intervened. In both his petition 
and answer to Farm Credit’s petition in intervention, Maryott 
alleged that as the owner of the cattle, he had a security interest 
in them. Maryott did not allege in his petition or answer to Farm 
Credit’s petition in intervention that Farm Credit acted in bad 
faith. However, the court denied a motion for summary judg- 
ment on the basis that questions of fact remained regarding 
whether title to the cattle passed to Oconto upon delivery and 
whether Farm Credit acted in good faith when it stopped pay- 
ment on the drafts. 

At trial, Maryott contended that it was the industry standard 
that title would not pass until the seller of the cattle had been 
paid. As evidence of this, Maryott called three witnesses: a 
friend and neighbor of Maryott, a person who had a longstand- 
ing business relationship with Maryott, and a customer of 
Oconto who was in the same position as Maryott in relation to 
Oconto. The witnesses testified that the practice in the industry 
was that the buyer would not receive any rights in cattle until the 
seller was paid and that if there was no payment, the seller had 
the right to pick up the cattle. 

Evidence introduced at trial indicated that Maryott was famil- 
iar with cattle financing and had given lenders, including 
Oconto, security interests in cattle as collateral for loans. 
Maryott did not require Oconto to execute any security docu- 
ments in his favor with respect to the cattle, did not file any 
financing statement with respect to the cattle, did not check 
Oconto’s credit record, and did not check county and state 
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records for any security interests which might be claimed on 
Oconto’s property. The record indicates that Farm Credit did not 
inquire about cattle delivered prior to declaring Oconto’s loans 
in default. The record also reflects that Farm Credit did not 
know about Maryott’s outstanding claim at the time it made the 
decision to cease extending credit under the loans. Farm Credit 
did not inquire about what the dishonored drafts were for when 
it refused to extend further credit. 

The trial court concluded that Maryott and Oconto had estab- 
lished a course of business and custom that created an express 
agreement that a sale of cattle would not be complete until pay- 
ment was made. The court also concluded that Maryott had a 
“special ownership or interest” in the cattle. The court then 
determined that Farm Credit had notice of Oconto’s conduct in 
acquiring the cattle without payment, but that Farm Credit did 
not have a malicious motive in seizing the cattle. In addition, the 
court determined that Farm Credit’s security interest did not 
attach to the cattle and that it did not advance funds for purchase 
of the cattle or change its financial position with respect to the 
cattle. As a result, the court entered a judgment in the amount of 
$348,479.94 for the value of the cattle and dismissed Farm 
Credit’s petition in intervention with prejudice. Farm Credit 
appeals. 


ASSIGNMENTS OF ERROR 
Farm Credit assigns that the trial court erred in determining 
that (1) title to the cattle did not pass to Oconto, (2) Farm 
Credit’s security interest did not attach to the cattle, (3) Maryott 
had a superior interest in the cattle, and (4) Maryott was the real 
party in interest. 


STANDARD OF REVIEW 

(1,2] An action under the Uniform Commercial Code is one 
at law. Ford Motor Credit Co. v. All Ways, Inc., 249 Neb. 923, 
546 N.W.2d 807 (1996). On a question of law, an appellate court 
is obligated to reach a conclusion independent of the determina- 
tion reached by the court below. Spulak v. Tower Ins. Co., 257 
Neb. 928, 601 N.W.2d 720 (1999); State v. Hittle, 257 Neb. 344, 
598 N.W.2d 20 (1999). 
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(3] In a bench trial of a law action, a trial court’s factual find- 
ings have the effect of a jury verdict and will not be set aside on 
appeal unless they are clearly wrong. Tipp-It, Inc. v. Conboy, 
257 Neb. 219, 596 N.W.2d 304 (1999). 


ANALYSIS 

Farm Credit contends that once the cattle were delivered to 
Oconto, all Maryott had was the reservation of a security inter- 
est, which he failed to perfect. As a result, Farm Credit contends 
that it has a superior right to the cattle because of its perfected 
security interests in the property of Oconto. However, Maryott 
argues that through either custom and usage in the trade, the 
course of dealing between himself and Oconto, or an oral con- 
tract, an express agreement existed that acted to reserve title in 
the cattle in Maryott until he was paid. He asserts that this inter- 
est defeats any interest that Farm Credit has in the cattle. 

Before the adoption of the U.C.C., cash sales in some juris- 
dictions were governed by the “cash sales doctrine” under which 
a cash buyer did not receive title to goods purchased until the 
seller was paid in full. Under this doctrine, a cash buyer who had 
not paid the seller in full could not pass title to a bona fide pur- 
chaser and an unpaid cash seller could reclaim the goods. 
However, it was determined that the cash sales doctrine 
restricted the free flow of goods in commerce and was abolished 
by adoption of the provisions of the U.C.C. See Jola State Bank 
v. Bolan, 235 Kan. 175, 679 P.2d 720 (1984). 


EFFECT OF RESERVATION OF TITLE 
[4-6] The U.C.C. specifically limits a seller’s ability to 
reserve title once he or she has surrendered possession to a 
buyer and dictates that even when title is reserved, the effect of 
such a reservation is the retention of a security interest. Neb. 
U.C.C. § 2-401 (Reissue 1992) provides: 

Each provision of this article with regard to the rights, 
obligations and remedies of the seller, the buyer, purchasers 
or other third parties applies irrespective of title to the 
goods except where the provision refers to such title. . . . 

(1)... Any retention or reservation by the seller of the 
title (property) in goods shipped or delivered to the buyer 
is limited in effect to a reservation of a security interest. . . 
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(2) Unless otherwise explicitly agreed title passes to the 
buyer at the time and place at which the seller completes 
performance with reference to the physical delivery of the 
goods, despite any reservation of a security interest .... 

(Emphasis supplied.) This section does not provide for a revest- 
ing of title for nonpayment of the purchase price alone, unless 
the contract of sale so provides. Jordan v. Butler, 182 Neb. 626, 
156 N.W.2d 778 (1968). See, also, North Platte State Bank v. 
Production Credit Assn., 189 Neb. 44, 200 N.W.2d 1 (1972) 
(title passed to buyer of cattle when buyer received physical pos- 
session of them); Paus Motor Sales v. Western Surety Co., 6 Neb. 
App. 233, 572 N.W.2d 403 (1997) (retention of title by seller is 
limited in effect to reservation of security interest); Swets Motor 
Sales, Inc. v. Pruisner, 236 N.W.2d 299 (Iowa 1975), citing 
Jordan vy. Butler, supra. The theory behind § 2-401 is that 
““fajrticle [Two] deals with the issues between seller and buyer 
in terms of step-by-step performance or non-performance under 
the contract for sale and not in terms of whether or not “title” to 
the goods has passed.’” Matter of Samuels & Co., Inc., 526 F.2d 
1238, 1246 (Sth Cir. 1976). Accord § 2-401 comment. 

““Thus the draftsmen of the code intended that its pro- 
visions should not be circumvented by manipulation of the 
locus of title. For this reason . . . conditional sales, and 
other arrangements or devices whereby title is retained in 
the seller for a period following possession by the debtor 
are all treated under Art. 9 as though title had been trans- 
ferred to the debtor and the creditor-seller had retained 
only a security interest in the goods.’ ” 

First Nat’l. Bk. of Elkhart v. Smoker, 153 Ind. App. 71, 80, 286 
N.E.2d 203, 208-09 (1972). See, also, Cooperative Finance 
Ass’n v. B & J Cattle, 937 P.2d 915 (Colo. App. 1997) (reserva- 
tion of title is in nature of lien, perfection and priority of which 
is subject to provisions of article 9); Herington Livestock 
Auction Company v. Verschoor, 179 N.W.2d 491 (lowa 1970) 
(seller only retained security interest when there was explicit 
agreement reserving title in seller). 

In this case, even if Maryott could be determined to have 
explicitly reserved title in the cattle by a course of business or 
custom as the trial court found, under § 2-401, his interest was 
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nonetheless limited to the reservation of a security interest sub- 
ject to the provisions of article 9. A reservation of title does not 
automatically give Maryott rights to the cattle. Accordingly, the 
next question is whether Farm Credit’s perfected security inter- 
est attached under Neb. U.C.C. § 9-203 (Supp. 1995) to the cat- 
tle at issue and if that interest has priority over Maryott’s unper- 
fected security interest. 


ATTACHMENT OF FARM CREDIT’S SECURITY INTEREST 

[7] Under the U.C.C., attachment of an article 9 security 
interest takes place when (1) there is agreement that the interest 
attaches to the collateral, (2) the secured party has given the 
value of the collateral, and (3) the debtor has rights in the col- 
lateral sufficient to permit attachment. § 9-203; Matter of 
Samuels & Co., Inc., supra; Cooperative Finance Ass’nv. B & J 
Cattle, supra. 

(8] In this case, there is no dispute that Farm Credit and 
Oconto had a specific agreement that allowed a lien on all of 
Oconto’s after-acquired cattle and inventory. See, also, Matter of 
Samuels & Co., Inc., supra (after-acquired property clause met 
agreement prong of test under similar facts). Oconto’s preexist- 
ing indebtedness to Farm Credit also constituted value under the 
second prong of the test. Value is defined to include “‘security for 
or in total or partial satisfaction of a preexisting claim.” Neb. 
U.C.C. § 1-201(44)(b) (Reissue 1992). This definition of value 
includes an article 9 security interest. Matter of Samuels & Co., 
Inc., supra; Kennett-Murray & Co. v. Pawnee Nat. Bank, 598 
P.2d 274 (Okla. App. 1979); Swets Motor Sales, Inc. v. Pruisner, 
236 N.W.2d 299 (Iowa 1975). The remaining question regarding 
attachment is whether Oconto had sufficient rights in the collat- 
eral to permit attachment. 

[9,10] The U.C.C. allows a buyer who has not paid for goods 
to transfer greater title to a good faith purchaser than he or she 
can claim. Further, a secured creditor of a buyer can be consid- 
ered to be a good faith purchaser. Neb. U.C.C § 2-403 (Reissue 
1992) provides in part: 

(1) A purchaser of goods acquires all title which his or 
her transferor had or had power to transfer except that a 
purchaser of a limited interest acquires rights only to the 
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extent of the interest purchased. A person with voidable title 
has power to transfer a good title to a good faith purchaser 
for value. When goods have been delivered under a transac- 
tion of purchase the purchaser has such power even though 
(a) the transferor was deceived as to the identity of the 
purchaser, or 
(b) the delivery was in exchange for a check which is 
later dishonored[.] 
[11] Thus in a situation where a cash seller delivers goods to 
a buyer and is paid with a dishonored check, § 2-403 allows the 
buyer in this situation to pass greater title to a good faith pur- 
chaser than the buyer could claim. Kunkel v. Sprague Nat. Bank, 
128 F.3d 636 (8th Cir. 1997); Matter of Samuels & Co., Inc., 526 
F.2d 1238 (Sth Cir. 1976); Jola State Bank v. Bolan, 235 Kan. 
175, 679 P.2d 720 (1984); Swets Motor Sales, Inc. v. Pruisner, 
supra. See, also, B & P Lumber Co. v. First Nat. Bank, 147 Ga. 
App. 762, 250 S.E.2d 505 (1978) (while possessing only void- 
able title, buyer could legally transfer title to good faith pur- 
chaser); First Nat’l. Bk. of Elkhart v. Smoker, 153 Ind. App. 71, 
286 N.E.2d 203 (1972) (once debtor acquires possession, he or 
she has acquired such rights as to allow security interest of cred- 
itor to attach). This rule is designed to promote the greatest 
range of freedom possible to commercial vendors and _ pur- 
chasers. Jd. Furthermore, the definition of “purchaser” found in 
the U.C.C. is broad and includes persons taking by mortgage, 
pledge, or lien. § 1-201(32) and (33); Matter of Samuels & Co., 
Inc., supra. See, also, Kennett-Murray & Co. v. Pawnee Nat. 
Bank, supra (holding that secured party can qualify as good 
faith purchaser for value and citing cases). The relationship 
between a lien creditor as a purchaser and attachment of a secu- 
rity interest were described by the Fifth Circuit in Matter of 
Samuels & Co., Inc., 526 F.2d at 1243, as follows: 
The existence of an Article Nine interest presupposes the 
debtor’s having rights in the collateral sufficient to permit 
attachment... . Therefore, since a defaulting cash buyer 
has the power to transfer a security interest to a lien credi- 
tor, including an Article Nine secured party, the buyer’s 
rights in the property, however marginal, must be sufficient 
to allow attachment of a lien. 
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In such cases, a secured creditor can qualify as a good faith pur- 
chaser for value and receive priority under article 9 over an 
unpaid seller. Matter of Samuels & Co., Inc., supra; Kennett- 
Murray & Co. v. Pawnee Nat. Bank, 598 P.2d 274 (Okla. App. 
1979). See, also, Cooperative Finance Ass'n v. B & J Cattle, 937 
P.2d 915, 920 (Colo. App. 1997) (“a perfected security interest 
resulting from an after-acquired property clause prevails over 
the retained interest of an unpaid cash-seller”). We have held 
that between an unpaid seller and a secured party who qualifies 
as a good faith purchaser, the secured party has priority. Jordan 
v. Butler, 182 Neb. 626, 156 N.W.2d 778 (1968). 


LACK OF GooD FaITH 

Maryott contends that Farm Credit is not a good faith pur- 
chaser because it can be inferred that Farm Credit had knowl- 
edge that the drafts would be used to purchase cattle. The trial 
court found that Farm Credit had notice that Oconto had 
acquired cattle from Maryott without payment. 

Farm Credit did not notify Maryott or others of its actions 
before canceling Oconto’s lines of credit and prevented payment 
for the cattle by dishonoring the drafts. However, the evidence 
at trial was clear that Farm Credit also did not have knowledge 
of the specific business transactions between Oconto dnd 
Maryott and was unaware that Maryott had not been paid for the 
cattle he had delivered to Oconto. The burden is on Maryott to 
show any bad faith on the part of Farm Credit. See Meyer v. 
Norwest Bank Iowa, Nat. Ass’n, 112 F.3d 946 (8th Cir. 1997). 
The record does not support any finding by the district court that 
Farm Credit had notice that Maryott had not been paid for deliv- 
eries of cattle at the time Oconto’s lines of credit were canceled. 
Any such finding of fact is clearly erroneous. 

(12,13] Further, even if evidence established that Farm Credit 
had a general knowledge of Oconto’s nonpayment and of 
Maryott’s claim, Farm Credit’s status as an article 2 good faith 
purchaser would be unaffected. The good faith provisions in the 
U.C.C. require “honesty in fact,” § 1-201(19), which is further 
defined as “reasonable commercial standards of fair dealing in 
the trade,” Neb. U.C.C. § 2-103(1)(b) (Reissue 1992). 

Lack of knowledge of outstanding claims is necessary to 
the common law [bona fide purchaser] and is similarly 
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expressly required in many Code [bona fide purchaser] and 
priority provisions. . . . But the Code’s definition of an 
Article Two good faith purchaser does not expressly or 
impliedly include lack of knowledge of third-party claims 
as an element. 
Matter of Samuels & Co., Inc., 526 F.2d 1238, 1243-44 (Sth Cir. 
1976). See, also, Cooperative Finance Ass'n v. B & J Cattle, 
supra (secured party prevails over unpaid seller even when 
secured party terminates advances on line of credit without 
notice and then dishonors drafts drawn in reliance on line of 
credit). In the context of the setoff of account funds, it has been 
held that actual knowledge that funds belong to a third party can 
limit the ability of a bank to set off funds in good faith. Meyer v. 
Norwest Bank Iowa, Nat. Ass’n, supra. However, general knowl- 
edge that an account was used for a feedlot’s business transac- 
tions is not enough to charge a bank with bad faith on the basis 
that such a holding would act to make a bank liable every time 
it performed a setoff. Id. 

In this case, lack of notice is not required under the U.C.C. in 
order for a purchaser to act in good faith. Further, Maryott did 
not specifically allege bad faith in either his petition or answer 
to Farm Credit’s petition in intervention. In addition, there was 
no evidence at trial of specific notice on the part of Farm Credit. 
At most, any evidence of notice consisted of a general knowl- 
edge that advances of credit through the use of sight drafts were 
used by Oconto for its business transactions. As in the case of a 
setoff, a creditor would be subject to liability every time it 
refused to advance credit if general knowledge was sufficient to 
constitute bad faith. As another court has stated, “The Code’s 
good faith provision requires ‘honesty in fact’... it hardly 
requires a secured party to continue financing a doomed busi- 
ness enterprise.” Matter of Samuels & Co., Inc., 526 F.2d at 
1243. Under these circumstances, Maryott did not prove bad 
faith on the part of Farm Credit. 


CONCLUSION 
[14] In this case, Farm Credit’s perfected security interest 
prevails over Maryott’s unperfected interest. Article 9 does not 
provide an exception for an unpaid cash seller. Rather, it specif- 
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ically provides a means for such a seller to perfect and achieve 
priority over previously perfected interests. Maryott could have 
protected his interest against Farm Credit’s prior perfected inter- 
est by complying with the U.C.C.’s purchase-money provisions. 
See, §§ 9-107 and 9-312; Matter of Samuels & Co., Inc., supra; 
Melcher v. Bank of Madison, 3 Neb. App. 665, 529 N.W.2d 814 
(1995), reversed on other grounds 248 Neb. 793, 539 N.W.2d 
837; Cooperative Finance Ass’n v. B & J Cattle, 937 P.2d 915 
(Colo. App. 1997); Kennett-Murray & Co. v. Pawnee Nat. Bank, 
598 P.2d 274 (Okla. App. 1979); First Nat’l. Bk. of Elkhart v. 
Smoker, 153 Ind. App. 71, 286 N.E.2d 203 (1972). 
“The Code [article 9] favors purchase-money financing, 
and encourages it by granting to a seller of goods the 
power to defeat prior liens. The seller at most need only (1) 
file a financing statement and (2) notify the prior secured 
party of its interest before delivery of the new inventory. 
The procedure is not unduly complex or cumbersome. But 
whether cumbersome or not, a lender who chooses to 
ignore its provisions takes a calculated risk that a loss will 
result.” 
Matter of Samuels & Co., Inc., 526 F.2d 328 app. at 1248 (5th 
Cir. 1976), quoting 510 F.2d 139 (Sth Cir. 1975) (Godbold, J., 
dissenting). See, also, Barwell v. First of America Bank- 
LaPorte, 768 F. Supp. 1312 (N.D. Ind. 1991), quoting Matter of 
Samuels & Co., Inc., supra. Because Maryott failed to perfect 
his interest, Farm Credit has priority. Accordingly, the order of 
the trial court is reversed. 
REVERSED. 
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1, Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment, standing alone, is not a final, appealable order, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over both motions 
and may determine the controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial controversy and direct fur- 
ther proceedings as it deems just. 

3. Statutes: Appeal and Error. To the extent an appeal calls for statutory interpretation 
or presents questions of law, an appellate court must reach an independent conclusion 
irrespective of the determination made by the court below. 

4. Decedents’ Estates: Fraud. A renunciation properly effected pursuant to Neb. Rev. 
Stat. § 30-2352 (Reissue 1995) and prior to distribution is not a transfer and therefore 
not a fraudulent transfer under the Uniform Fraudulent Transfer Act, Neb. Rev. Stat. 
§§ 36-701 through 36-712 (Reissue 1998). 
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FUHRMAN, Judge. Reversed and remanded with directions. 
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MILLER-LERMAN, J. 
NATURE OF CASE 
Brian Essen and Lori Essen brought a creditor’s bill action 
against Paul Gilmore, personal representative of the estate of 
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Erma Gilmore (the Estate), and Glen A. Gilmore and Sharon M. 
Gilmore (the Gilmores). The Essens sought to have a judgment 
the Essens had obtained against the Gilmores in a prior suit sat- 
isfied out of Glen Gilmore’s distributive share of the assets of 
the Estate. After the Essens filed their petition in the instant 
case, Glen Gilmore executed and filed a renunciation of his 
entire interest in the Estate. 

The Essens and the Estate filed cross-motions for summary 
judgment. The Essens and the Estate stipulated to a set of facts 
which we conclude are the material facts. The district court for 
Dodge County determined that Glen Gilmore’s renunciation was 
a fraudulent transfer. The district court overruled the Estate’s 
motion for summary judgment and sustained the Essens’ motion 
for summary judgment. The district court ordered the Estate to 
account to the Essens for the amount of the prior judgment and 
to pay to the clerk of the district court for Dodge County funds 
to be applied toward payment of the Essens’ prior judgment plus 
interest and costs. For the reasons set forth below, we conclude 
that Glen Gilmore’s renunciation was not a fraudulent transfer. 
We reverse the orders of the district court and remand the cause 
with directions to vacate the order granting summary judgment 
in favor of the Essens and to enter summary judgment in favor 
of the Estate. 


STATEMENT OF FACTS 

On July 29, 1996, the Essens obtained a judgment against the 
Gilmores in the district court for Dodge County. The judgment 
was in the amount of $29,974.20 and costs in the amount of 
$92.38 with interest accruing from the judgment at the rate of 
6.89 percent per annum. 

Glen Gilmore’s mother, Erma Gilmore, died on September 1, 
1997. Her will was informally admitted to probate in the county 
court for Dodge County on September 26. The will named Paul 
Gilmore as personal representative and named Glen Gilmore as 
one of the beneficiaries. 

On November 4, 1997, the Essens filed their petition in the 
instant case seeking satisfaction of their prior judgment out of 
Glen Gilmore’s distributive share of the assets of the Estate. On 
January 2, 1998, prior to distribution, Glen Gilmore executed a 
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written renunciation by which he renounced all of his interest in 
the Estate, and the renunciation was filed with the county court 
for Dodge County and the Dodge County register of deeds. The 
parties stipulated that no valuable consideration was transferred 
to Glen or Sharon Gilmore in exchange for the execution of the 
renunciation. 

The instant matter came on for hearing September 21, 1998, 
upon the cross-motions for summary judgment filed by the 
Essens and the Estate. The parties executed and had admitted 
into evidence a stipulation of facts evidencing that there were no 
issues of material fact. 

On October 29, 1998, the district court entered its final order 
overruling the Estate’s motion for summary judgment, sustain- 
ing the Essens’ motion for summary judgment, and entering 
judgment in favor of the Essens in the amount of $34,726.63, 
which was the amount of the prior judgment against the 
Gilmores plus costs and interest as of the date of the order. In 
effect, the district court determined that Glen Gilmore’s renun- 
ciation was a fraudulent transfer and would not be permitted to 
deny the Essens recovery on their creditor’s bill. The Estate . 
appealed. 


ASSIGNMENTS OF ERROR 
The Estate asserts the district court erred (1) in determining 
that Glen Gilmore’s renunciation of a distributive share of the 
Estate constituted a fraudulent transfer under the Uniform 
Fraudulent Transfer Act (UFTA) and (2) in ordering the Estate 
to pay the prior judgment to the Essens from Glen Gilmore’s 
renounced distributive share of the Estate. 


STANDARD OF REVIEW 

[1-3] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Parnell v. Madonna Rehab. Hosp., 258 Neb. 
125, 602 N.W.2d 461 (1999). Although the denial of a motion 
for summary judgment, standing alone, is not a final, appealable 
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order, when adverse parties have each moved for summary judg- 
ment and the trial court has sustained one of the motions, the 
reviewing court obtains jurisdiction over both motions and may 
determine the controversy which is the subject of those motions 
or make an order specifying the facts which appear without sub- 
stantial controversy and direct further proceedings as it deems 
just. Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 
N.W.2d 907 (1999). To the extent an appeal calls for statutory 
interpretation or presents questions of law, an appellate court 
must reach an independent conclusion irrespective of the deter- 
mination made by the court below. Ameritas Life Ins. v. Balka, 
257 Neb. 878, 601 N.W.2d 508 (1999). 


ANALYSIS 

In the instant case, the parties have stipulated to the material 
facts. Therefore, summary judgment is proper as to the party 
who is entitled to judgment as a matter of law. See Parnell, 
supra. Because both the Estate and the Essens filed motions for 
summary judgment and the district court sustained the Essens’ 
motion, this court has jurisdiction over both motions and may 
determine which party is entitled to judgment as a matter of law. 
See Ferguson, supra. 

{4] The Estate claims the district court erred when it con- 
cluded as a matter of law that Glen Gilmore’s renunciation of his 
entire interest in the Estate was a fraudulent transfer and there- 
fore determined that the Estate should pay the Essens’ judgment 
from Glen Gilmore’s distributive share. We agree with the Estate 
that the trial court erred as a matter of law. For the reasons set 
forth below, we conclude that a renunciation properly effected 
pursuant to Neb. Rev. Stat. § 30-2352 (Reissue 1995) and prior 
to distribution is not a “transfer” and therefore not a fraudulent 
transfer under the UFTA, Neb. Rev. Stat. §§ 36-701 through 
36-712 (Reissue 1998). We observe that our analysis is consis- 
tent with the reasoning of the Nebraska Court of Appeals in 
Trew v. Trew, 5 Neb. App. 255, 558 N.W.2d 314 (1996), reversed 
252 Neb. 555, 567 N.W.2d 284 (1997) (remanding with direc- 
tions to dismiss for lack of jurisdiction). 

A person named as a beneficiary under a will may, under 
§ 30-2352, renounce his or her interest in whole or in part by fil- 
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ing a written instrument of renunciation. The instrument must 
contain certain elements listed in § 30-2352(a)(2) and must be 
received by the personal representative within the time limits set 
forth in § 30-2352(b). The instrument must also be filed in the 
county court for the county where the estate proceedings are 
pending, and if an interest in real estate is renounced, a copy of 
the instrument must be recorded in the office of the register of 
deeds in the county in which the real estate lies. 

The parties in the instant case stipulated that Glen Gilmore 
“executed a written renunciation and disclaimer by which he 
renounced all of his interest in the Estate of Erma B. Gilmore, 
Deceased.” They further stipulated that the renunciation ‘“‘has 
been filed with the Dodge County Court and the Dodge County 
Register of Deeds.” It is undisputed that Glen Gilmore’s renun- 
ciation met the statutory requirements. 

When a timely renunciation of an interest under a will is 
made, Nebraska law provides that “[u]nless the transferor of the 
interest has otherwise indicated in the instrument creating the 
interest, the interest renounced . . . passes as if the person 
renouncing had predeceased the decedent” and “[t]he person 
renouncing shall have no power to direct how the interest being 
renounced shall pass... . 2” § 30-2352(c). The renunciation voids 
any right in the renounced assets of the estate which may have 
vested in the beneficiary at the time of death of the decedent. 
The statute further contains a “relation back” provision which 
provides that a timely renunciation “relates back for all purposes 
to the date of death of the decedent.” Id. Therefore, because 
Glen Gilmore filed a renunciation that met the statutory require- 
ments, Glen Gilmore’s renunciation relates back to September 
1, 1997, the date of Erma Gilmore’s death. 

The Essens argue that notwithstanding Glen Gilmore’s com- 
pliance with the renunciation provisions in § 30-2352, the 
renunciation constituted a fraudulent transfer under the UFTA. 
The Essens claimed at trial and argue on appeal that Glen 
Gilmore’s renunciation could not defeat their creditor’s bill 
which they assert became a lien upon Glen Gilmore’s distribu- 
tive share of the Estate upon their filing the petition in the 
instant case on November 4, 1997, which was prior to Glen 
Gilmore’s execution of the renunciation on January 2, 1998. The 
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trial court agreed with the Essens’ argument. The Essens and the 
trial court misperceive the law. 

Under the UFTA, a creditor may reach assets transferred by a 
debtor if the transfer was fraudulent. See §§ 36-705, 36-706, and 
36-708. It is fundamental that before there can be a “fraudulent 
transfer” under the UFTA, there must be a “transfer.” As 
explained below, we conclude that a renunciation of an interest 
under a will prior to distribution is not a “transfer” for purposes 
of the UFTA and, therefore, not a fraudulent transfer. 

The UFTA defines “transfer” as “every mode, direct or indi- 
rect, absolute or conditional, voluntary or involuntary, of dis- 
posing of or parting with an asset or an interest in an asset, and 
includes payment of money, release, lease, and creation of a lien 
or other encumbrance.” § 36-702(12). The UFTA further pro- 
vides that “a transfer is not made until the debtor has acquired 
rights in the asset transferred.” § 36-707(4). Thus, explicit in the 
act of transferring property in contravention of the UFTA is the 
prerequisite that the transferor has acquired rights to the asset 
transferred. It has been observed that under the UFTA, a person 
cannot transfer or otherwise dispose of something which he or 
she does not possess or does not yet rightfully possess. Dyer v. 
Eckols, 808 S.W.2d 531 (Tex. App. 1991). We must, therefore, 
examine for purposes of the UFTA whether a beneficiary under 
a will who renounces his or her interest under the will prior to 
distribution “has acquired rights in the asset,” § 36-707(4), that 
he or she has renounced. 

Nebraska law provides that a timely filed renunciation 
“relates back” to the date of death of the decedent. § 30-2352(c). 
The relation-back doctrine is based on the principle that a 
bequest or gift is merely an offer which can be either accepted 
or rejected. Dyer, supra. “The law forces no one to accept a 
gift.” Matter of Scrivani, 116 Misc. 2d 204, 208, 455 N.Y.S.2d 
505, 509 (1982). Thus, a renunciation of a bequest under a will 
is a refusal to accept the offer of the rights in the asset or to pos- 
sess the asset offered. 

We further note that under the probate statutes, a renunciation 
is irrevocable, and after renunciation, property passes as if the 
beneficiary predeceased the decedent. § 30-2352(c). As noted, 
renunciation relates back to the date of death of the decedent. Jd. 
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The beneficiary who renounces his or her bequest has no control 
over the distribution of the renounced property and does not 
acquire rights in the renounced property. Dyer, supra. By virtue 
of relation back, a beneficiary who renounces his or her bequest 
did not, in effect, acquire the beneficial interest under the will 
on the date of death of the decedent. Because a beneficiary who 
has renounced his or her interest in property does not have and, 
pursuant to the relation-back doctrine, has not acquired rights in 
the asset renounced, he or she cannot “transfer” the property 
within the meaning of the UFTA. § 36-707(4). Because a renun- 
ciation is not a “transfer,” it cannot be a fraudulent transfer 
under the UFTA, and creditors of the person making a renunci- 
ation cannot claim any rights to the renounced property under 
the UFTA. 

An acknowledged consequence of the relation-back provi- 
sions commonly found in probate codes by which the renuncia- 
tion relates back to the date of death of the decedent is that cred- 
itors of the person making the renunciation are barred from 
reaching the property renounced. E.g., In re Bright, 241 B.R. 
664, 666 (B.A.P. 9th Cir. 1999) (citing United States v. Irvine, 
511 U.S. 224, 114 S. Ct. 1473, 128 L. Ed. 2d 168 (1994), and 
holding that disclaimer of inheritance under will pursuant to 
Washington state probate law was not transfer of “interest of the 
debtor in property” within meaning of fraudulent transfer provi- 
sions of federal Bankruptcy Code). In this regard, we note that 
the majority of other state courts have held that a creditor can- 
not prevent a debtor from renouncing or disclaiming an inheri- 
tance. Dyer, supra; Annot., 39 A.L.R.4th 633 (1985). 

A review of the jurisprudence of other states shows that it is 
the majority view that a renunciation under the applicable state 
probate code is not treated as a fraudulent transfer of assets 
under the UFTA, and creditors of the person making a renunci- 
ation cannot claim any rights to the renounced property in the 
absence of an express statutory provision to the contrary. E.g., 
Bank y. Martin, 666 N.E.2d 411 (Ind. App. 1996); Matter of 
Estate of Opatz, 554 N.W.2d 813 (N.D. 1996); Dyer v. Eckols, 
808 S.W.2d 531 (Tex. App. 1991). See, also, Abbott v. Willey, 
253 Va. 88, 479 S.E.2d 528 (1997) (concluding that disclaimer 
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of interest in life insurance proceeds did not constitute fraudu- 
lent conveyance). 

We note that several states have enacted statutes which, in 
certain circumstances, prevent a debtor-beneficiary from 
renouncing or disclaiming his or her benefits under a will, 
thereby enhancing creditors’ rights. For example, Minnesota has 
enacted a statute which bars a beneficiary’s right to disclaim if 
the beneficiary is insolvent at the time of the event giving rise to 
the right to disclaim. Minn. Stat. Ann. § 525.532, subd. 6 (West 
Cum. Supp. 2000). See In re Estate of Abesy, 470 N.W.2d 713 
(Minn. App. 1991). Alabama law provides that the right to dis- 
claim is barred by an “encumbrance . . . of the property or inter- 
est.” Ala. Code § 43-8-295 (1991). See Pennington v. Bigham, 
512 So. 2d 1344 (Ala. 1987) (holding that by virtue of judgment 
creditor’s lien on inherited real property, disclaimer by insolvent 
debtor was of no effect). See, also, Fla. Stat. Ann. § 732.801(6) 
(West Cum. Supp. 2000); Mass. Gen. Laws Ann. 191A § 8 
(West 1990); N.J. Stat. Ann. § 3B:9-9 (West Cum. Supp. 1999); 
Wash. Rev. Code Ann. § 11.86.051 (West 1998). Nebraska has 
not enacted comparable statutory provisions for the benefit of 
creditors. We further note that in contrast to the foregoing 
statutes, California has passed legislation clarifying that a “dis- 
claimer [i.e., a renunciation] is not a fraudulent transfer by the 
beneficiary.” Cal. Prob. Code § 283 (West 1991). 

In support of their appeal, the Essens refer the court to Hoesly 
v. State, 243 Neb. 304, 498 N.W.2d 571 (1993). Hoesly is dis- 
tinguishable. In Hoesly, we affirmed the trial court’s determina- 
tion that the State had properly disqualified the plaintiff-appel- 
lant from receiving further public assistance monies because he 
had renounced his interest in his father’s estate with the inten- 
tion and for the purpose of continuing to qualify for such assis- 
tance. In Hoesly, this court was asked to apply the public assis- 
tance statute, Neb. Rev. Stat. § 68-1002(3) (Reissue 1990), 
which provided that an individual must not have “deprived him- 
self directly or indirectly of any property whatsoever for the pur- 
pose of qualifying for” public assistance. In the present case, we 
are asked to interpret the provisions of the UFTA regarding 
“transfers,” § 36-701 et seq., aS contrasted with the public assis- 
tance statute at issue in Hoesly. We concluded in Hoesly that 
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although the probate code also contained provisions relating to 
the disavowal of property, the public assistance statute, 
§ 68-1002(3), was the specific statute which controlled the 
Hoesly case over the general probate statute, § 30-2352(c). We, 
therefore, concluded that under the broad language contained in 
§ 68-1002(3), by his renunciation of his interest in his father’s 
estate, Hoesly had “ ‘deprived himself directly or indirectly of 
any property whatsoever,’ ” 243 Neb. at 311, 498 N.W.2d at 576, 
for the intended purpose of qualifying for public assistance and 
such act disqualified him from further assistance. The language 
of the UFTA, as discussed above, requires a different result, and 
Hoesly is inapposite to the case at bar. 


CONCLUSION 

We hold that renunciation of an interest in a decedent’s estate 
pursuant to § 30-2352 prior to distribution is not a transfer under 
§ 36-701 et seq. and therefore is not a fraudulent transfer under 
the UFTA. The district court erred as a matter of law in deter- 
mining otherwise. We therefore reverse the order and remand 
the cause to the district court with directions to vacate its order 
entering summary judgment in favor of the Essens and to enter 
summary judgment in favor of the Estate. 

REVERSED AND REMANDED WITH DIRECTIONS. 


RHONDA K. Hoop, APPELLANT, v. AAA Motor CLuB 
INSURANCE ASSOCIATION, APPELLEE. 
607 N.W, 2d 814 


Filed March 24, 2000. No. S-99-027. 


1, Summary Judgment. Summary judgment is proper where the facts are uncontro- 
verted and the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment, standing alone, is not a final, appealable order, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over all the motions 
and may determine the controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial controversy and direct fur- 
ther proceedings as it deems just. 
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3. Insurance: Contracts: Appeal and Error. The interpretation and construction of an 
insurance contract or policy involve questions of law, in connection with which an 
appellate court has an obligation to reach its conclusions independent of the determi- 
nations made by the court below. 

4. Insurance: Contracts: Parties. Parties to an insurance contract may contract for any 
lawful coverage, and the insurer may limit its liability and impose restrictions and 
conditions upon its obligation under the contract not inconsistent with public policy 
or statute. 

5. Public Policy: Words and Phrases. Public policy is that principle of the law which 
holds that no subject can lawfully do that which has a tendency to be injurious to the 
public or against the public good, the principles under which the freedom of contract 
or private dealings are restricted by law for the good of the community. 

6. Insurance: Motor Vehicles: Public Policy. Laws requiring uninsured or underin- 
sured motorist coverage were enacted for the benefit of innocent victims of financially 
irresponsible motorists. 

7. Insurance: Contracts: Motor Vehicles: Statutes. A provision drawn by an insurer 
to comply with the statutory requirements of uninsured or underinsured motorist cov- 
erage must be construed in light of the purpose and policy of the statute. 

8. Insurance: Contracts: Motor Vehicles. The purpose of the Uninsured and 
Underinsured Motorist Insurance Coverage Act is to give the same protection to a per- 
son injured by an uninsured or underinsured motorist as the person would have if he 
or she had been injured in an accident caused by an automobile covered by a standard 
liability policy. 

9. Insurance: Motor Vehicles. A named driver exclusion will not be applied in a man- 
ner that will deny an insured party uninsured or underinsured motorist coverage when 
the subject of the exclusion was not responsible for the injury and is not seeking 
coverage. 


Appeal from the District Court for Madison County: ROBERT 
B. Ensz, Judge. Reversed and remanded for further proceedings. 


David E. Copple and Sara E. Miller, of Copple & Rockey, 
P.C., for appellant. 


Thomas A. Grennan and Francie C. Riedmann, of Gross 
& Welch, P.C., for appellee. 


HENprY, C.J., WRIGHT, CONNOLLY, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

At the request of the appellee, AAA Motor Club Insurance 
Association (AAA), the appellant, Rhonda K. Hood, signed a 
named driver exclusion stating that insurance under her policy 
would not be afforded when her husband, James Bradley Hood, 
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was operating any automobile. Rhonda was subsequently 
injured in a collision when another car hit the vehicle in which 
she was a passenger and James was driving. The accident was 
proximately caused by the negligence of the other driver. 
Rhonda sought underinsured motorist coverage from AAA, who 
denied coverage on the basis of the named driver exclusion. The 
district court granted summary judgment in AAA’s favor, and 
Rhonda appealed. We reverse on the basis that the named driver 
exclusion is void as against public policy and remand the cause 
for further proceedings. 


BACKGROUND 

On July 21, 1993, Rhonda was a passenger in a van owned by 
Courtesy Ford Lincoln-Mercury (Courtesy Ford) and driven by 
James. The van was provided to James in the course of his 
employment. The van was proceeding east on U.S. Highway 275 
in its proper lane. At the same time, a vehicle operated by Ryan 
Haase was proceeding westbound on Highway 275. Haase’s 
vehicle swerved, crossing the center line, into the path of the 
van, causing a collision. The collision was proximately caused 
by the negligence of Haase, and as a result, Rhonda sustained 
known damages in the amount of $45,342.02. In addition, 
Rhonda sustained an unknown amount of future medical 
expenses and experienced pain and suffering, along with a per- 
manent loss of earning capacity. 

At the time of the collision, Haase was insured under an auto- 
mobile liability insurance policy with policy limits of $25,000 
per person and $50,000 per occurrence. Courtesy Ford carried 
underinsured coverage in the amount of $25,000 per person and 
$50,000 per occurrence. Rhonda carried a general liability pol- 
icy issued by AAA that included underinsured coverage in the 
amount of $100,000 per person and $300,000 per occurrence. 
Rhonda recovered less than her total damages from the insur- 
ance companies covering Haase and Courtesy Ford. The record 
does not reflect the amount of the settlements. Rhonda then 
sought underinsured motorist coverage from AAA. 

AAA denied coverage on the basis that the policy issued to 
Rhonda specifically excluded coverage when James was driv- 
ing. An “Inter-Office Communique” dated November 5, 1990, 
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indicated that a motor vehicle record had been ordered regard- 
ing James, that he had failed to report two instances of speeding, 
and that he needed to be excluded. Rhonda then signed an 
endorsement excluding a named person effective November 17, 
1990, which stated: 

In consideration of the premium charged and as a con- 
dition to the issuance of this policy, it is agreed that such 
insurance as is afforded under this policy shall not apply 
with respect to the operation of any automobile by the fol- 
lowing named person: 

(Name) James Bradley Hood .... 

...[T]his endorsement . . . shall be valid and form a part 
of said policy, effective on the date shown. This endorse- 
ment shall remain in effect on any transfer, reinstatement or 
renewal of this policy unless it is voided by the association. 

The agent returned the inter-office communique with the fol- 
lowing notation “‘[a]ttached, please find the endorsement you 
had requested. Since James has a company car this will be no 
problem.” Following the signing of the exclusion, James 
appeared on the policy statements as an excluded person. In 
April 1992, AAA refused a request to lift the exclusion because 
James still had two violations and was only 23 years of age. The 
endorsement was in effect at the time of the accident. 

Rhonda brought a declaratory judgment action seeking a dec- 
laration that AAA was required to provide her with coverage 
pursuant to the underinsured provision of her policy. Both par- 
ties moved for summary judgment. The district court sustained 
the summary judgment motion made by AAA. In its order, the 
district court recognized a disagreement among other jurisdic- 
tions regarding whether named driver exclusions affecting unin- 
sured or underinsured motorist coverage violate public policy. 
The district court noted that this court placed emphasis on 
allowing parties to freely enter into contracts and has held that a 
named driver exclusion affecting liability coverage does not vio- 
late public policy. See, e.g., Equity Mut. Ins. Co. v. Allstate Ins. 
Co., 190 Neb. 515, 209 N.W.2d 592 (1973). As a result, the dis- 
trict court concluded that the exclusion was valid, sustained 
AAA’s motion for summary judgment, and denied Rhonda’s 
motion for summary judgment. Rhonda appeals. 
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ASSIGNMENTS OF ERROR 
Rhonda asserts six assignments of error, the effect of which is 
to assign that the district court erred in sustaining AAA’s motion 
for summary judgment and denying her motion for summary 
judgment. 


STANDARD OF REVIEW 

[1] Summary judgment is proper where the facts are uncon- 
troverted and the moving party is entitled to judgment as a mat- 
ter of law. Neb. Account. & Disc. v. Citizens for Resp. Judges, 
256 Neb. 95, 588 N.W.2d 807 (1999). 

[2] Although the denial of a motion for summary judgment, 
standing alone, is not a final, appealable order, when adverse 
parties have each moved for summary judgment and the trial 
court has sustained one of the motions, the reviewing court 
obtains jurisdiction over all the motions and may determine the 
controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial con- 
troversy and direct further proceedings as it deems just. 
Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 N.W.2d 
907 (1999). 

[3] The interpretation and construction of an insurance con- 
tract or policy involve questions of law, in connection with 
which an appellate court has an obligation to reach its conclu- 
sions independent of the determinations made by the court 
below. Ferguson v. Union Pacific RR. Co., supra; Farm Bureau 
Ins. Co. v. Witte, 256 Neb. 919, 594 N.W.2d 574 (1999). 


ANALYSIS 

Rhonda contends that the exclusion at issue is void as against 
public policy because it acts to deny her of legislatively man- 
dated insurance coverage pursuant to Neb. Rev. Stat. § 60-577 
(Reissue 1993) which was in effect at the time of the collision. 
AAA counters that the ability to freely contract is valued by this 
court and that § 60-577 allowed an insured to reject uninsured 
or underinsured motorist coverage. Although we have previ- 
ously held that a named driver exclusion that affects liability 
coverage does not violate public policy, we have not addressed 
whether such an exclusion is valid when it affects uninsured or 
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underinsured motorist coverage. See Equity Mut. Ins. Co. v. 
Allstate Ins. Co., supra. 

The statutory provision in effect at the time of the accident 
provided: “Unless the named insured has in writing rejected 
underinsured motorist coverage, no policy insuring against lia- 
bility . . . shall be delivered . . . unless coverage is provided for 
the protection of persons insured who are legally entitled to 
recover compensatory damages from the owner or operator of an 
underinsured motor vehicle ... .” § 60-577(1). In 1994, the 
Legislature removed the reference to the ability of the insured to 
reject coverage in writing. See, 1994 Neb. Laws, L.B. 1074; 
Neb. Rev. Stat. § 44-6408 (Reissue 1998). 

[4,5] Parties to an insurance contract may contract for any 
lawful coverage, and the insurer may limit its liability and 
impose restrictions and conditions upon its obligation under the 
contract not inconsistent with public policy or statute. Allied 
Mut. Ins. Co. v. Action Elec. Co.,256 Neb. 691,593 N.W.2d 275 
(1999). Public policy is that principle of the law which holds 
that no subject can lawfully do that which has a tendency to be 
injurious to the public or against the public good, the principles 
under which the freedom of contract or private dealings are 
restricted by law for the good of the community. Ploen v. Union 
Ins. Co., 253 Neb. 867, 573 N.W.2d 436 (1998). 

[6-8] Laws requiring uninsured or underinsured motorist cov- 
erage were enacted for the benefit of innocent victims of finan- 
cially irresponsible motorists. Jd. 

A provision drawn by the insurer to comply with the 
statutory requirements of uninsured or underinsured 
motorist coverage must be construed in light of the pur- 
pose and policy of the statute. Such a provision, drawn in 
pursuance of a statutorily declared public policy, is enacted 
for the benefit of injured persons traveling on the public 
highways. The purpose of the Uninsured and Underinsured 
Motorist Insurance Coverage Act is to give the same pro- 
tection to a person injured by an uninsured or underinsured 
motorist as the person would have if he or she had been 
injured in an accident caused by an automobile covered by 
a standard liability policy. Such provisions are to be liber- 
ally construed to accomplish such purpose. 
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Allied Mut. Ins. Co. v. Allied Elec. Co., 256 Neb. at 697, 593 
N.W.2d at 279. Accord, Muller v. Tri-State Ins. Co., 252 Neb. 1, 
560 N.W.2d 130 (1997); Stephens v. Allied Mut. Ins. Co., 182 
Neb. 562, 156 N.W.2d 133 (1968). See, also, State Farm vy. 
Washington, 641 A.2d 449 (Del. Super. 1994) (public policy 
requires that exclusions attempting to limit right of injured per- 
sons to uninsured or underinsured motorist coverage be nar- 
rowly construed). 

Some jurisdictions have concluded that exclusions of named 
drivers affecting uninsured or underinsured motorist coverage 
are valid, often on the basis that uninsured or underinsured 
motorist coverage may be rejected in writing under the state’s 
statutory scheme. See, e.g., McCullough v. Standard Fire Ins. 
Co. of Ala., 404 So. 2d 637 (Ala. 1981); Lopez v. Dairyland Ins. 
Co., 890 P.2d 192 (Colo. App. 1994); Nationwide Mutual 
Insurance Company y. Miller, 305 Md. 614, 505 A.2d 1338 
(1986); Moore v. State Farm Mut. Auto. Ins. Co., 119 N.M. 122, 
888 P.2d 1004 (N.M. App. 1994); O’Brien v. Dorrough, 928 
P.2d 322 (Okla. App. 1996). 

However, other jurisdictions have found named driver exclu- 
sions of uninsured or underinsured coverage to violate public 
policy, even when the state statute allowed rejection of such 
coverage. See, California Cas. Indem. Exch. v. Steven, 5 Cal. 
App. 3d 304, 85 Cal. Rptr. 82 (1970); State Farm v. Washington, 
supra; Atlanta Cas. Co. v. Payne, 603 So. 2d 343 (Miss. 1992); 
Thornton v. State Farm Mut. Auto. Ins. Co., No. 92-B-61, 1993 
WL 327669 (Ohio App. Aug. 26, 1993). 

In State Farm v. Washington, supra, the Superior Court of 
Delaware considered facts similar to those in the instant case. In 
reaching the conclusion that the named driver exclusion at issue 
violated public policy, the court stated: 

An auto insurer assumes two very different risks in terms 
of liability and uninsured/underinsured motorist cover- 
ages. In the first instance, the experience, driving record 
and negligence of the insured driver defines the risk to the 
insurer. In the latter, the risk is defined by the negligence 
of the public at large. Uninsured/underinsured motorist 
coverage protects those injured by negligent, financially 
irresponsible drivers. . . . It thus follows that [the insurer] 


70 259 NEBRASKA REPORTS 


assumes the same risk of the Son being hit by an unin- 
sured/underinsured motorist whether or not he is a passen- 
ger in an automobile, a pedestrian or a driver. Hence, deny- 
ing the Son underinsured motorist protection does not 
further the same purpose of excluding him from the 
Father’s liability coverage. 


The Son was the innocent victim of another’s negli- 
gence in the operation of a motor vehicle. That was the risk 
defined by the Father’s uninsured/underinsured motorist 
coverage. It had nothing whatever to do with [the insurer’s] 
enhanced liability exposure arising from the Son’s negli- 
gence in the operation of an automobile. 

Id. at 452. Thus, even though there is a valid and legitimate busi- 
ness purpose in excluding from liability coverage a driver who 
has a poor record, such a record has no relevance when the 
excluded driver’s actions are not the cause of the insured’s 
injuries. Atlanta Cas. Co. v. Payne, supra. 

[9] We find the reasoning of Washington and Payne persua- 
sive. In the instant case, the excluded driver was excluded out of 
concerns of an increased liability based on his record. However, 
he was not the cause of the accident, was not operating Hood’s 
vehicle, and does not seek coverage under Hood’s policy. Thus, 
James’ driving record had no effect on the collision in the instant 
case or on the amount of coverage that AAA is being asked to 
provide. Hood, on the other hand, purchased insurance to pro- 
vide coverage in the event she was injured by the actions of an 
uninsured or underinsured motorist, which is what happened in 
the instant case. Laws regarding such coverage were enacted for 
the benefit of the public. Thus, we will not apply a named driver 
exclusion in a manner that will deny an insured party uninsured 
or underinsured motorist coverage when the subject of the 
exclusion was not responsible for the injury and is not seeking 
coverage. Accordingly, we find the named driver exclusion in 
this case to be void as against public policy, to the extent that it 
denies Hood uninsured or underinsured motorist coverage. The 
district court erred in granting AAA’s motion for summary judg- 
ment and in denying Hood’s motion. Based on this conclusion, 
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the order of the district court is reversed and the cause is 
remanded for further proceedings consistent with this opinion. 
REVERSED AND REMANDED 
FOR FURTHER PROCEEDINGS. 
GERRARD, J., not participating. 


VALERIE ANN SPRINGER, APPELLANT, 
v. TODD BOHLING, APPELLEE. 
607 N.W. 2d 836 


Filed March 24, 2000. No. S-99-508. 


1. Jury Instructions: Appeal and Error. A jury instruction is not error if, taken as a 
whole, it correctly states the law, is not misleading, and adequately covers the issues. 

2. Jury Instructions. Whether a jury instruction given by a trial court is correct is a 
question of law. 

3. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

4. Motor Vehicles: Highways: Negligence. The violation of traffic regulations con- 
cerning stop signs, the rate of speed, the manner of operating a motor vehicle on the 
highway, and the like is not negligence as a matter of law of any kind or degree, but 
is a fact to be considered with the other evidence in the case in deciding an issue of 
negligence. 

5. Motor Vehicles: Highways: Right-of-Way. The standard for determining whether a 
vehicle is “approaching” is whether or not the vehicle poses an immediate hazard; that 
is, whether the circumstances are such that there is a danger of collision if one vehi- 
cle does not grant precedence to the other. 

6. Jury Instructions: Pleadings: Evidence. Jury instructions should be confined to the 
issues presented by the pleadings and supported by the evidence. 

7. Jury Instructions: Evidence: New Trial. Submission of an issue on which the evi- 
dence is insufficient to sustain an affirmative finding is generally prejudicial and 
results in a new trial. 

8. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Reversed and remanded for a new trial. 


Rolf Edward Shasteen for appellant. 


Gary J. Nedved, of Keating, O’Gara, Davis & Nedved, P.C., 
for appellee. 
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WRIGHT, CONNOLLY, GERRARD, MCCORMACK, and 
MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Appellant Valerie Ann Springer was injured when the bicycle 
she was riding was struck by a vehicle driven by appellee Todd 
Bohling. Springer sued Bohling, but, pursuant to a jury verdict, 
the trial court entered judgment for Bohling based upon 
Springer’s contributory negligence. Springer appeals. The pri- 
mary question presented in this appeal is whether the evidence 
at trial warranted the giving of jury instructions relating to 
Springer’s duty to yield the right-of-way to approaching traffic. 


FACTUAL AND PROCEDURAL BACKGROUND 

The accident in which Springer was injured occurred near the 
intersection of 14th and Court Streets in Lincoln, Nebraska. 
This is a T-shaped intersection, such that a vehicle approaching 
from the east on Court Street must turn either north or south 
onto 14th Street. Court Street has three lanes at the intersection 
with 14th Street: one lane for vehicles traveling east, one lane 
for vehicles turning north onto 14th Street, and a left-turn lane 
for vehicles turning south onto 14th Street. Vehicles already 
traveling north or south on 14th Street are not required to stop at 
this intersection, but there is a stop sign facing traffic approach- 
ing from the east on Court Street. 

Springer was riding her bicycle home from work at about 5 
p.m. on October 15, 1996. Springer rode south on the sidewalk 
parallel to 14th Street, approaching the intersection of 14th and 
Court Streets. Springer rode to a private driveway on 14th 
Street, across from and slightly to the south of Court Street. 
Springer stopped there and waited for traffic on 14th Street to 
clear so that she could cross 14th Street and proceed east on 
Court Street. 

As Springer waited, she saw Bohling’s vehicle sitting at the 
stop sign on Court Street in the left-turn lane. The vehicle’s left 
turn signal was on and Bohling was evidently waiting to turn left 
from Court Street to proceed south on 14th Street. Springer 
waited between 2 to 5 minutes for traffic to clear on 14th Street. 
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When the traffic on 14th Street cleared, Springer looked at 
Bohling’s vehicle and confirmed that it was still stationary. 
Springer then looked across 14th Street where she intended to 
cross, and rode onto 14th Street. About halfway across the 
street, Springer looked to her right, and then back to her left 
toward Bohling’s vehicle. Springer did not see the vehicle pull 
away from the stop sign or begin its turn. When Springer looked 
back to her left, Bohling’s vehicle was already coming toward 
her. Bohling’s vehicle struck Springer, and she was injured. The 
evidence was undisputed that Bohling never saw Springer prior 
to impact. 

Springer sued Bohling in the district court, alleging negli- 
gence. Bohling alleged that the accident was caused by 
Springer’s negligence. The trial court instructed the jury that 
Bohling had been negligent as a matter of law. 

After beginning deliberations, the jury asked the trial court to 
answer the following question: “Does approaching mean from 
all directions or does it mean going down the street perpendicu- 
lar to the driveway?” The trial court instructed the jury, in sub- 
stance, that “approaching” meant vehicles that were northbound 
or southbound on North 14th Street. The jury determined that 65 
percent of the negligence had been Springer’s and that 35 per- 
cent had been Bohling’s, and the trial court entered judgment for 
Bohling accordingly. 


ASSIGNMENTS OF ERROR 
Springer assigns, consolidated and restated, that (1) the trial 
court erred in giving jury instructions Nos. 9 and 10 and (2) the 
jury’s verdict was not supported by the evidence. 


STANDARD OF REVIEW 

[1-3] A jury instruction is not error if, taken as a whole, it cor- 
rectly states the law, is not misleading, and adequately covers 
the issues. Dukat v. Leiserv, Inc., 255 Neb. 750, 587 N.W.2d 96 
(1998). Whether a jury instruction given by a trial court is cor- 
rect is a question of law. State v. Brown, 258 Neb. 346, 603 
N.W.2d 456 (1999); State v. Brown, 258 Neb. 330, 603 N.W.2d 
419 (1999). When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s rul- 
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ing. State ex rel. City of Alma v. Furnas Cty. Farms, 257 Neb. 
189, 595 N.W.2d 551 (1999); Holste v. Burlington Northern RR. 
Co., 256 Neb. 713, 592 N.W.2d 894 (1999). 


ANALYSIS 

Springer’s argument relates to jury instructions Nos. 9 and 
10. Instruction No. 9 provided: 

The statutes of the State of Nebraska provide as follows: 

Any person who operates a bicycle upon a highway 
shall have all of the rights and shall be subject to all of the 
duties applicable to the driver of a vehicle under the 
Nebraska Rules of the Road. 

The driver of a vehicle emerging from an alley, driveway, 
private road or building, in order to enter a street, shall yield 
the right-of-way to all vehicles approaching on such street. 

Instruction No. 10 provided: 

The ordinances of the City of Lincoln provide that the 
operator of a bicycle about to enter or cross a street or 
other public way from a sidewalk, sidewalk space, alley, 
building, driveway, or road shall yield the right-of-way to 
all vehicles approaching on said roadway. 

[4] Springer does not claim that these instructions do not 
accurately state the law. See, Neb. Rev. Stat. §§ 60-6,314 and 
§ 60-6,149 (Reissue 1998); Lincoln Mun. Code § 10.48.130 
(1990). Nor does Springer contest the general proposition that 
the violation of traffic regulations concerning stop signs, the rate 
of speed, the manner of operating a motor vehicle on the high- 
way, and the like is not negligence as a matter of law of any kind 
or degree, but is a fact to be considered with the other evidence 
in the case in deciding an issue of negligence. See Bezdek v. 
Patrick, 164 Neb. 398, 82 N.W.2d 583 (1957). 

Instead, Springer argues that the jury instructions were erro- 
neously given because the evidence did not present a jury ques- 
tion regarding whether Springer failed to yield the right-of-way. 
Essentially, Springer is arguing that there was no evidence to 
support a finding that she did not have the right-of-way when 
she rode her bicycle onto 14th Street. 

Springer’s argument, both at trial and on appeal, is that 
Springer had the right-of-way because Bohling’s vehicle was 
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not “approaching” within the meaning of the jury instructions. 
Springer argues that Bohling was not “approaching” when 
Springer entered the street because Bohling’s vehicle was 
allegedly stationary when Springer began her crossing. 

Nebraska statutes Neb. Rev. Stat. §§ 39-101(10) and 60-655 
(Reissue 1998) state that “[r]ight-of-way shall mean the right of 
one vehicle or pedestrian to proceed in a lawful manner in pref- 
erence to another vehicle or pedestrian approaching under such 
circumstances of direction, speed, and proximity as to give rise 
to danger of collision unless one grants precedence to the other.” 

[5] This authority indicates that the standard for determining 
whether a vehicle is “approaching” is whether or not the vehicle 
poses an immediate hazard; that is, whether the circumstances 
are such that there is a danger of collision if one vehicle does not 
grant precedence to the other. 

This definition is almost identical to the definition used by 
courts in other jurisdictions. In Peterson v. Lang, 239 Minn. 319, 
58 N.W.2d 609 (1953), an automobile accident case, the 
Minnesota Supreme Court construed a statute similar to 
§ 60-655 which provided for a driver on a private road to yield 
to “approaching” vehicles when entering a highway. It was 
Stated: 

It is to be presumed that the legislature in granting the right 
of way to approaching vehicles did not intend the absurd 
or unreasonable result of including distant vehicles which 
are wholly outside any zone of danger. . . . As applied to 
vehicles advancing on the highway, the word approaching 
must be given a reasonable construction. A vehicle on the 
highway is approaching within the meaning of the statute 
when such vehicle is so close that, if it continues in the 
same course at the same speed, there is a reasonable like- 
lihood or danger of collision should the vehicle on the pri- 
vate road or driveway enter upon or cross the highway. If 
there is a reasonable likelihood of a collision, it is the duty 
of the driver of the vehicle on the private road to delay his 
entry on the highway until the other vehicle has passed. If, 
however, the approaching vehicle is so far away that a rea- 
sonably prudent person would have reason to believe that, 
if such vehicle maintains its course at the same rate of 
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speed, there is no reasonable likelihood or imminent dan- 
ger of collision, a driver upon a private road may enter 
upon the highway without violating the statute. 
(Emphasis in original.) Peterson v. Lang, 239 Minn. at 324, 58 
N.W.2d at 612-13. See, also, Reed v. Green, 90 Idaho 526, 414 
P.2d 445 (1966); Dwyer v. Christensen, 77 S.D. 381, 92 N.W.2d 
199 (1958); Plog v. Zolper, 1 Wis. 2d 517, 85 N.W.2d 492 
(1957); Wakefield v. Horn, 109 Cal. App. 325, 293 P. 97 (1930). 

Bohling testified that he had not seen Springer until the colli- 
sion. Consequently, Springer’s testimony is the only evidence in 
the record regarding which vehicle entered 14th Street first and 
thus whether or not Bohling’s vehicle was “approaching” when 
Springer rode onto 14th Street. 

Springer’s testimony establishes that Bohling’s vehicle was 
stationary at the time that Springer rode onto 14th Street. This 
testimony was not contradicted by that of Bohling, nor was any 
other evidence presented which would give rise to a factual ques- 
tion of whether or not Bohling’s vehicle was entering 14th Street 
at the time that Springer made her own entrance onto 14th Street. 

Given this uncontroverted testimony, it is clear that Bohling’s 
vehicle could not have been “approaching” Springer on 14th 
Street at the time that Springer entered the street. As Bohling’s 
vehicle was stationary, it did not constitute an immediate haz- 
ard, and at the time that Springer entered 14th Street, there was 
no danger of collision if Springer did not yield. The danger of 
collision was created only when Bohling turned onto 14th 
Street, at which time the uncontroverted evidence establishes 
that Springer was already traveling on 14th Street. 

In short, based upon the evidence presented, it is clear that the 
duty to yield the right-of-way was not Springer’s, but Bohling’s. 
Since there was no evidence sufficient to support a finding that 
Springer failed to yield the right-of-way, it was error for the trial 
court to instruct the jury regarding Springer’s duty to yield. It is 
also noted that the giving of instructions Nos. 9 and 10 would 
not be proper when placed in juxtaposition with the trial court’s 
supplemental instruction to the jury that “approaching” meant 
vehicles that were northbound or southbound on North 14th 
Street. The only evidence presented was that Bohling was 
stopped on Court Street when Springer entered 14th Street and 


SPRINGER v. BOHLING 77 
Cite as 259 Neb. 71 


that therefore, Bohling could not have been northbound or 
southbound on 14th Street at that time. 

{6,7) Jury instructions should be confined to the issues pre- 
sented by the pleadings and supported by the evidence. 
Hausman vy. Cowen, 257 Neb. 852, 601 N.W.2d 547 (1999); 
Long v. Hacker, 246 Neb. 547, 520 N.W.2d 195 (1994). 
Submission of an issue on which the evidence is insufficient to 
sustain an affirmative finding is generally prejudicial and results 
in a new trial. Streeks v. Diamond Hill Farms, 258 Neb. 581, 605 
N.W.2d 110 (2000); Sacco v. Carothers, 253 Neb. 9, 567 
N.W.2d 299 (1997). 

{8] We conclude that the trial court committed prejudicial 
error in giving instructions Nos. 9 and 10 to the jury. 
Consequently, we must reverse the judgment of the trial court 
and remand this cause for a new trial. Having so determined, we 
need not address Springer’s remaining assignment of error. An 
appellate court is not obligated to engage in an analysis which is 
not needed to adjudicate the case and controversy before it. 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). 


CONCLUSION 

The trial court committed prejudicial error in instructing the 
jury regarding Springer’s duty to yield the right-of-way to 
approaching traffic as there was insufficient evidence presented 
to support the conclusion that Bohling’s vehicle was approach- 
ing at the time that Springer entered the street. The judgment of 
the trial court is reversed, and the cause is remanded for a new 
trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
HEnNpry, C.J., and STEPHAN, J., not participating. 
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DEBRA J. HOLDEN, APPELLANT, 
v. WAL-MART STORES, INC., APPELLEE. 
608 N.W. 2d 187 


Filed March 31, 2000. No. S-98-994. 


Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis- 
cretion is involved only when the rules make such discretion a factor in determining 
admissibility. 

Rules of Evidence: Appeal and Error. Because the exercise of judicial discretion is 
implicit in determinations of relevancy and admissibility under Neb. Rev. Stat. 
§§ 27-401 and 27-403 (Reissue 1995), the trial court’s decision will not be reversed 
absent an abuse of discretion. 

Judges: Words and Phrases. An abuse of discretion occurs when the trial judge’s 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition. 

Damages: Appeal and Error. The amount of damages to be awarded is a determi- 
nation solely for the fact finder, and its action in this respect will not be disturbed on 
appeal if it is supported by the evidence and bears a reasonable relationship to the ele- 
ments of the damages proved. 

Rules of Evidence. Under Neb. Rev. Stat. § 27-402 (Reissue 1995), evidence which 
is not relevant is not admissible. 

Evidence. An issue as to the existence or occurrence of a particular fact, condition, or 
event may be proved by evidence as to the existence or occurrence of similar facts, 
conditions, or events under the same or substantially similar circumstances. 

___.. Where an individual fails to adequately demonstrate how prior occurrences are 
substantially similar, evidence of prior occurrences is irrelevant and, thus, inadmissible. 
Damages: Appeal and Error. An award of damages may be set aside as excessive 
or inadequate when, and not unless, it is so excessive or inadequate as to be the result 
of passion, prejudice, mistake, or some other means not apparent in the record. 
Damages. If an award of damages shocks the conscience, it necessarily follows that 
the award was the result of passion, prejudice, mistake, or some other means not 
apparent in the record. 

Juries: Damages: Proximate Cause. A jury is entitled to determine what portion of 
a claimed injury was proximately caused by the incident and what portion of the med- 
ical bills was reasonably required. 


Appeal from the District Court for Scotts Bluff County: 


RANDALL L, LippsTREu, Judge. Affirmed. 


Tylor J. Petitt, of The Van Steenberg Firm, P.C., for appellant. 
Philip M. Kelly, of Nichols, Douglas, Kelly, Meade, and 


Ostdiek, P.C., for appellee. 
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CONNOLLY, J. 

The appellant, Debra J. Holden, fell after stepping in a hole 
in the parking lot of a store owned by the appellee, Wal-Mart 
Stores, Inc. Holden subsequently underwent knee replacement 
surgery and sustained medical bills of at least $25,000. During 
trial, Holden offered evidence of instances at other Wal-Mart 
stores involving falls due to the condition of the pavement in 
those stores’ parking lots. The district court excluded the evi- 
dence on the basis that its probative value was outweighed by 
the potential for prejudice under Neb. Rev. Stat. § 27-403 
(Reissue 1995). 

Evidence at trial indicated that Holden had a preexisting knee 
condition but that the fall might have aggravated it. A jury found 
Wal-Mart to be 60 percent negligent and Holden to be 40 per- 
cent negligent, awarding damages in the amount of $6,000. 
When reduced by Holden’s negligence, the damages amounted 
to $3,600. Holden appeals, contending that the district court 
erred in refusing to allow her to present evidence of similar falls 
Occurring at other Wal-Mart stores and that the amount of dam- 
ages was inadequate. 

We conclude that Holden failed to show how falls at other 
locations were substantially similar to her fall and that the dam- 
ages awarded by the jury were supported by the record. 


BACKGROUND 

In July 1992, Holden was injured after she fell in the parking 
lot of a Wal-Mart in Scottsbluff, Nebraska. Prior to the fall, 
Holden had been issued a handicapped parking permit dated 
June 2, 1992, because prior problems with her knees and feet 
made it difficult for her to walk distances. On the day of the fall, 
Holden parked in a handicapped parking space at Wal-Mart. 
When she pulled into the stall, she did not notice any holes in 
the surface of the parking lot. After she got out of her van and 
was walking toward the rear of it, she fell and experienced 
immediate pain, the worst of which was in her right knee. After 
she composed herself, she saw that the cause of the fall was that 
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her foot had twisted in a hole. Following the fall, Holden went 
to the emergency room. Holden subsequently underwent knee 
replacement surgery and brought the instant action against Wal- 
Mart seeking damages. 

In her operative petition, Holden alleged that Wal-Mart was 
negligent because it failed to properly maintain the parking lot, 
failed to adequately inspect the premises, failed to repair the 
hole, and failed to warn her of the condition. Wal-Mart denied 
the allegations and alleged that any dangerous condition in the 
parking lot was open and obvious, that Holden was contributo- 
rily negligent, and that she assumed the risk of injuries. 

Prior to trial, Wal-Mart filed a motion in limine seeking an 
order prohibiting Holden from presenting evidence concerning 
other parking lot slip-and-fall incidents at other Wal-Mart 
stores. In the motion, Wal-Mart alleged that such evidence was 
not relevant and that any probative value was substantially out- 
weighed by the danger of unfair prejudice or was otherwise in 
violation of § 27-403. The district court concluded that the rele- 
vance of such evidence was substantially outweighed by the 
danger of unfair prejudice and confusion of issues and sustained 
the motion. 


TRIAL 

During trial, the jury saw photographs of the hole that Holden 
had stepped in. The photographs showed a crack in the surface 
of the parking lot, along with a hole. A witness to the accident 
stated that the hole was large enough for Holden’s foot to fit in. 
Holden’s mother, also a witness to the accident, described the 
hole as being difficult to see. Holden presented several wit- 
nesses who testified that the hole was a pothole, that such a hole 
would take some time to develop, that it posed a risk, and that a 
retailer such as Wal-Mart had a responsibility either to repair it 
or to warn customers about it. 

Following this evidence, Holden sought to introduce into evi- 
dence exhibit 67, which consisted of 84 reports of instances 
involving falls in the parking lots of other Wal-Mart stores. 
Holden sought to introduce the exhibit to show notice that holes 
in pavement need to be taken care of and argued that the exhibit 
was relevant to show notice and danger. Wal-Mart objected on 
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the basis that there was nothing to show that the instances were 
similar due to differences in items such as the parking lot sur- 
faces and the times of day when the falls occurred. The district 
court sustained Wal-Mart’s objection. 

Witnesses for Wal-Mart testified that the hole was not a haz- 
ard or danger. A street superintendent with experience in asphalt 
paving testified that the hole was not a pothole. An engineer also 
testified as an expert regarding asphalt repairs and maintenance. 
The engineer testified that in his opinion, the crack did not con- 
stitute a pothole and was not a hazard, and that upon inspection, 
he would not have recommended that the area required immedi- 
ate attention. 

Following this testimony, Holden again sought to introduce 
exhibit 67. As an offer of proof, Holden provided the engineer’s 
deposition in which he stated that same or similar incidents 
would be relevant to him to determine whether or not the park- 
ing lot at issue was safe, whether the rules and protocols of the 
store were working, and whether something else needed to be 
done. The district court refused to admit the exhibit. 

The manager of the Wal-Mart where Holden fell testified 
regarding the safety procedures followed at the store. He also 
testified that he did not believe the crack in the parking lot was 
a hazard and that it did not constitute a pothole. Following his 
testimony, Holden again offered exhibit 67. Holden argued that 
the exhibit was necessary to impeach the manager’s definition of 
a pothole because that definition was inconsistent with what 
Wal-Mart referred to as a “pothole” at other stores. The district 
court excluded the evidence. 

Holden testified that she had noticed cracks, dips, and depres- 
sions in the Wal-Mart parking lot prior to July 1992. She further 
testified that on the day she fell, she did not expect the surface 
of the lot to be smooth, that nothing was present to prevent her 
from seeing the hole, and that she had had plenty of opportunity 
to observe the condition of the lot. 


PRIOR MEDICAL HISTORY 
Because Holden has asserted that the damages awarded by 
the jury were inadequate, we set out the evidence presented at 
trial concerning her past medical history. At the time of trial, 
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Holden was 35 years of age. She had previously injured her right 
knee in 1976 as a result of an accident at her school. As a result, 
she underwent surgery to repair the knee. Following the surgery, 
Holden was able to resume sporting activities and worked for a 
period of years. 

The record reflects that in April 1992, Holden saw Dr. Diane 
E. Gilles, an orthopedic surgeon. At that time, Holden told 
Gilles that she had experienced problems with her right knee 
since she was in seventh grade and that it had gotten worse since 
then. She also indicated to Gilles that she was recently involved 
in an accident involving an exercise bike. Gilles noted in her 
report that Holden was markedly overweight and concluded that 
Holden had marked posttraumatic changes with bone-on-bone 
contact in the medial compartment, possible loose-body super- 
lateral aspect of the knee, patellofemoral changes and spurring, 
and end-stage arthritis. On April 24, 1992, Holden had a follow- 
up visit during which Gilles suggested that she might need knee 
replacement surgery some day. 

Wal-Mart adduced evidence that on May 13, 1992, Holden 
applied for disability insurance benefits from the Social Security 
Administration. In her application, she stated that she was 
unable to work due to a disabling condition that existed on 
December 1, 1991. On May 20, 1992, Holden completed a dis- 
ability report for Social Security in which she stated that as of 
that date, she experienced severe pain and swelling in her right 
knee and was unable to be on her feet for long periods of time. 
Holden was issued her handicapped parking permit on June 2, 
and on June 26, she received disability benefits due to obesity 
and traumatic arthritis of the knee. 

Following the fall, on July 7, 1992, a Dr. Ropp, a physician in 
Gilles’ office, saw Holden because of the fall. Ropp did a range 
of motion evaluation and concluded that Holden’s range of 
motion was better than it had been in April. Holden visited 
Gilles on July 14 as a followup for foot pain, and Holden did not 
mention any knee pain at that time. A followup visit for both 
foot and knee pain occurred in August. On September 28, 
Holden saw Ropp for left-foot pain. She told Ropp she had been 
standing processing tomatoes over the past 2 weeks but did not 
mention her knee. 
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In November 1992, Holden was seen by Gilles for knee pain. 
At that time, x rays were taken, and a comparison with the x rays 
from April 1992 showed the same findings. In March 1993, 
Holden underwent a gastric stapling operation. Gilles testified 
that one of the reasons for the operation was to enable Holden 
to lose enough weight to allow for a right-knee replacement. 

Gilles testified that if Holden had not fallen, she probably 
could have waited between 5 to 10 years before requiring a total 
knee replacement. Gilles also testified that prior to the fall, 
Holden had an 87-percent lower extremity impairment and a 
35-percent whole person impairment and that after the fall, this 
increased to a 97-percent lower extremity impairment and a 
39-percent whole person impairment. Gilles’ charges for treat- 
ment related to the fall were $646.75. 

The record reflects that Holden first saw Dr. Mark Alan 
McFerran, another orthopedic surgeon, on January 10, 1994. 
McFerran subsequently performed a total knee replacement and 
placed Holden on maximum medical improvement in May 
1995. McFerran testified that following the fall, Holden com- 
plained of pain in her right knee, along with a catching and pop- 
ping in the knee. Holden indicated to McFerran that she was 
cautious and apprehensive because at times the knee would give 
out on her. McFerran stated that Holden had a preexisting con- 
dition in her knee. He testified that she had severe end-stage 
arthritis which had completely worn out the cartilage in her knee 
and that this was true prior to the fall. McFerran testified that he 
did not think the impairment rating Holden had prior to the fall 
would have been significantly different afterward. However, 
McFerran also testified that he thought the fall at Wal-Mart has- 
tened the need for Holden to have her knee replaced. 

The total of McFerran’s charges was $24,707.91. McFerran 
testified that the hardware involved in the knee replacement has 
a lifespan of 15 to 20 years, after which Holden would require 
another replacement costing between $40,000 and $50,000, bar- 
ring complications. Holden presented evidence regarding the 
pain she experienced after the fall and her need for assistance 
due to the fall. 

The jury returned a verdict finding 40 percent negligence on 
the part of Holden and 60 percent negligence on the part of Wal- 
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Mart. The jury determined total damages to be $6,000. As a 
result, Holden recovered $3,600. Holden filed a motion for new 
trial alleging that the verdict was contrary to law and was not 
supported by sufficient evidence, that an error of law occurred at 
trial, and that there was an error in the assessment of recovery. 
The district court overruled the motion. Holden appeals. 


ASSIGNMENTS OF ERROR 
Holden assigns that (1) the district court erred in refusing to 
allow evidence regarding same or similar falls in other Wal-Mart 
parking lots and (2) the verdict was inadequate and unreason- 
able based on the evidence presented at trial. 


STANDARD OF REVIEW 

[1] In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by the Nebraska 
Evidence Rules; judicial discretion is involved only when the rules 
make such discretion a factor in determining admissibility. Gittins 
v. Scholl, 258 Neb. 18, 601 N.W.2d 765 (1999); Franksen 
v. Crossroads Joint Venture, 257 Neb. 597, 599 N.W.2d 603 (1999). 

[2,3] Because the exercise of judicial discretion is implicit in 
determinations of relevancy and admissibility under Neb. Rev. 
Stat. § 27-401 (Reissue 1995) and § 27-403, the trial court’s 
decision will not be reversed absent an abuse of discretion. 
Seeber v. Howlette, 255 Neb. 561, 586 N.W.2d 445 (1998). An 
abuse of discretion occurs when the trial judge’s reasons or rul- 
ings are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying just results in matters submitted for 
disposition. Reimer v. Surgical Servs. of the Great Plains, 258 
Neb. 671, 605 N.W.2d 777 (2000). 

[4] The amount of damages to be awarded is a determination 
solely for the fact finder, and its action in this respect will not be 
disturbed on appeal if it is supported by the evidence and bears 
a reasonable relationship to the elements of the damages proved. 
Hausman v. Cowen, 257 Neb. 852, 601 N.W.2d 547 (1999); 
Jones v. Meyer, 256 Neb. 947, 594 N.W.2d 610 (1999). 


ANALYSIS 
Holden contends that exhibit 67 was relevant to show that 
Wal-Mart had notice of the hole or to show notice that the hole 
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was a pothole and a dangerous condition. Wal-Mart objected to 
the evidence on the basis that it was not relevant, that it did not 
portray instances that were the same or similar to Holden’s fall, 
and that any probative value of the evidence was outweighed by 
its potential for prejudice. The trial court excluded the evidence 
under § 27-403 on the basis that any probative value was out- 
weighed by its potentially prejudicial effects. We conclude that 
the evidence was not relevant because Holden failed to show 
how the prior falls, depicted in exhibit 67, were substantially 
similar to her own fall. 

[5,6] Under Neb. Rev. Stat. § 27-402 (Reissue 1995), evi- 
dence which is not relevant is not admissible. An issue as to the 
existence or occurrence of a particular fact, condition, or event 
may be proved by evidence as to the existence or occurrence of 
similar facts, conditions, or events under the same or substan- 
tially similar circumstances. Ellis v. Union P. R. R. Co., 148 
Neb. 515, 27 N.W.2d 921 (1947). See, also, Cromwell 
v. Fillmore County, 122 Neb. 114, 239 N.W. 735 (1931) (error to 
exclude evidence of prior accident at same location that 
occurred under similar circumstances). 

[7] However, where an individual fails to adequately demon- 
strate how prior occurrences are substantially similar, evidence 
of prior occurrences is irrelevant and, thus, inadmissible. See, 
generally, Ramirez v. Sears, Roebuck & Co., 236 A.D.2d 530, 
653 N.Y.S.2d 944 (1997); Mobbs v. Central Vermont Ry., 155 Vt. 
210, 583 A.2d 566 (1990). Holden relies primarily on the case 
of Templeton v. Chicago & N.W. Transp. Co., 257 Ill. App. 3d 
42, 628 N.E.2d 442, 194 Ill. Dec. 945 (1993), for the proposi- 
tion that when evidence is sought to be admitted to show only a 
general knowledge or notice that a site is hazardous, then it is 
unnecessary to establish a foundation showing similarity 
between the prior accidents and the accident at issue. We decline 
to adopt this position. 

In this case, the reports of falls portrayed in exhibit 67 
occurred at different locations across the country, under a wide 
variety of circumstances. Although they all involve a fall in a 
parking lot, conditions vary widely among them. For example, 
the falls portrayed in exhibit 67 occurred at differing times of 
the day, under differing lighting conditions, and under differing 
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weather conditions. Further, a review of the photographs 
attached to the reports shows a variety of different surface con- 
ditions. Holden did not attempt, in an offer of proof, to lay foun- 
dation showing that each of the incidents portrayed in exhibit 67 
was substantially similar to the circumstances surrounding her 
own fall. Rather, Holden simply offered all the reports as one 
exhibit. In the alternative, Holden asked the court to enter into 
evidence the incidents portrayed as involving potholes but did 
not identify which incidents those were or how they were other- 
wise similar to the fall in her case. Under these circumstances, 
Holden did not establish that the incidents documented in 
exhibit 67 were substantially similar to her fall. Thus, the dis- 
trict court was correct in excluding the evidence. 

[8,9] Holden next contends that the jury erred in its computa- 
tion of damages, arguing that the jury made a mistake. 

“An award of damages may be set aside as excessive or 
inadequate when, and not unless, it is so excessive or inad- 
equate as to be the result of passion, prejudice, mistake, or 
some other means not apparent in the record. . . . If an 
award of damages shocks the conscience, it necessarily 
follows that the award was the result of passion, prejudice, 
mistake, or some other means not apparent in the record.” 

Woollen v. State, 256 Neb. 865, 890, 593 N.W.2d 729, 745 (1999). 

We conclude that the award in the instant case was not the 
result of a mistake. Rather, it was the result of conflicting evi- 
dence at trial. Evidence was presented at trial regarding 
Holden’s previous problems with her right knee, and there was 
conflicting evidence regarding the effect of the fall on this pre- 
existing condition. Holden testified regarding the additional 
pain and difficulties the fall caused, and her physicians indicated 
that the fall sped up the need for her to have knee replacement 
surgery. However, there was also evidence that Holden had been 
having similar knee pain causing difficulty in her life prior to the 
fall. However, she did not report the additional pain in several 
following appointments with her physicians. The evidence was 
strong that Holden would, at some point, have undergone knee 
replacement surgery regardless of the fall. However, when she 
might have done so was unclear. 
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[10] Based on the conflicts in testimony, the jury could have 
reached any number of factual conclusions. A jury is entitled to 
determine what portion of a claimed injury was proximately 
caused by the incident and what portion of the medical bills was 
reasonably required. Vacanti v. Master Electronics Corp., 245 
Neb. 586, 514 N.W.2d 319 (1994). The jury in this case could 
have determined that the fall was the proximate cause of only a 
small portion of Holden’s damages. The evidence for such a 
determination is apparent from the record, and we will not dis- 
turb that determination on appeal. 


CONCLUSION 
We conclude that Holden failed to show a substantial similar- 
ity between the circumstance of her fall and the evidence she 
sought to introduce of falls at other locations. We further con- 
clude that the amount of damages awarded by the jury is sup- 
ported by the record. Accordingly, we find no error and affirm. 
AFFIRMED. 


MICHAEL V. SCHRADER, APPELLANT, V. FARMERS MUTUAL 
INSURANCE COMPANY OF NEBRASKA, APPELLEE. 
608 N.W.2d 194 


Filed March 31, 2000. No. S-98-995, 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
Sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

3. __:__. In the absence of anything to the contrary, statutory language is to be given 
its plain and ordinary meaning; an appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, and unambiguous. 

4. Statutes. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning. 

5. Limitations of Actions: Insurance: Motor Vehicles. Neb. Rev. Stat. 
§ 44-6413(1)(e) (Reissue 1998) bars as untimely an insured’s claim for uninsured or 
underinsured motorist benefits when the statute of limitations on the underlying claim 
against the uninsured or underinsured motorist has expired. 
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6. : :__. Neb. Rev. Stat. § 44-6413(1)(e) (Reissue 1998) does not apply if an 


insured timely files a claim against an uninsured or underinsured motorist because the 
statute of limitations on the insured’s claim against the uninsured or underinsured 
motorist never expired. 

7. Limitations of Actions: Statutes: Insurance: Motor Vehicles. Because Neb. Rev. 
Stat. § 44-6413(1)(e) (Reissue 1998) is a specific statute addressing the time period 
within which an uninsured motorist coverage claim must be brought against the unin- 
sured motorist coverage insurer, it controls over Neb. Rev. Stat. § 25-205 (Reissue 
1995) (5-year statute of limitations) in situations where the applicable statute of lim- 
itations has expired on the insured’s underlying claim against the uninsured motorist. 

8. Limitations of Actions: Insurance: Motor Vehicles: Contracts. Absent a specific 

statute addressing the time period within which an uninsured or underinsured motorist 

coverage claim must be brought against the uninsured or underinsured motorist cov- 
erage insurer, actions on written contracts may be brought within 5 years, pursuant to 

Neb. Rev. Stat. § 25-205 (Reissue 1995). 

ne . Neb. Rev. Stat. § 25-205 (Reissue 1995), which provides for a 

5-year statute of lin limitations on written contracts, applies in an insured’s suit against 

its uninsured or underinsured motorist coverage insurer, when the insured has timely 
filed the underlying claim against the uninsured or underinsured motorist. 


Appeal from the District Court for Lancaster County: 
DonaLpD E. ENDACoTT, Judge. Reversed and remanded for fur- 
ther proceedings. 


Michael L. Cruise for appellant. 


Kevin T. Lytle, of DeMars, Gordon, Olson & Shively, for 
appellee. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

Michael V. Schrader appeals from an order of the Lancaster 
County District Court in which summary judgment was entered 
in favor of Farmers Mutual Insurance Company of Nebraska 
(Farmers Mutual) on the basis that Neb. Rev. Stat. 
§ 44-6413(1)(e) (Reissue 1998) barred Schrader’s claim as 
untimely. The question presented in this appeal is whether 
§ 44-6413(1)(e) operates to bar an insured’s claim for uninsured 
or underinsured motorist benefits when the insured has timely 
filed an underlying tort claim against the uninsured or underin- 
sured motorist. For the reasons that follow, we conclude that 
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§ 44-6413(1)(e) does not apply in the instant case and, therefore, 
reverse the judgment of the district court and remand the cause 
for further proceedings. 


FACTUAL AND PROCEDURAL BACKGROUND 

On December 18, 1992, Schrader was a passenger in Denise 
Schweitzer’s car when Schweitzer negligently failed to yield the 
right-of-way while turning left into the path of an oncoming 
vehicle, causing injuries to Schrader. Schrader filed suit against 
Schweitzer on December 12, 1996. Schweitzer’s insurer, 
Farmers Insurance Group, offered to settle Schrader’s claim for 
$30,000, the limits of Schweitzer’s policy. Schrader notified his 
own insurer, Farmers Mutual, of the offer, and in a letter dated 
January 1, 1997, Farmers Mutual consented to the settlement 
with Farmers Insurance Group. 

Schrader then sought underinsured motorist benefits through 
his Farmers Mutual coverage. Farmers Mutual offered no more 
than $5,000 to settle the underinsured motorist claim. Schrader 
subsequently filed suit against Farmers Mutual for underinsured 
motorist benefits, costs, and attorney fees on December 5, 1997. 
In its amended answer, Farmers Mutual asserted that Schrader’s 
causes of action were barred by the statute of limitations. 

Farmers Mutual then moved for summary judgment on April 
30, 1998, relying on the pleadings. The motion was heard on 
June 25; the evidence of both parties focused on the statute of 
limitations issue. Schrader offered the affidavit of his attorney, 
which detailed his negotiations with Kathy Garren of Farmers 
Mutual. Attached to the affidavit were Schrader’s letters of noti- 
fication regarding the pending settlement with Farmers 
Insurance Group and Farmers Mutual’s consent to the 
settlement. 

The district court granted Farmers Mutual’s motion, finding 
that § 44-6413 governed the action because it was the statute in 
effect when the action was filed. The district court rejected 
Schrader’s argument that the contract statute of limitations, Neb. 
Rev. Stat. § 25-205 (Reissue 1995), applied, stating: 

[Section] 44-6413 clearly states the statute of limitations 
for underinsured motorist coverage is the same as the 
Statute of limitations on the claim against the underinsured 
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motorist. The claim against the underinsured motorist is 
not for a written contract. Therefore, NEB. REV. STAT. 
§ 25-205 does not apply. 

The district court then concluded: 

Plaintiff’s claim against the underinsured motorist is for 
injuries sustained from the accident, which is a tort claim. 
The statute of limitations for a tort claim is covered under 
Nes. REV. Stat. § 25-207, which provides: “The following 
actions can only be brought within four years: . . . (3) an 
action for an injury to the rights of the plaintiff, not arising 
on contract, and not hereinafter enumerated; a 
[Citation omitted.] Therefore, the applicable statute of lim- 
itations is four years. 

Plaintiff has failed to meet the four year statute of limi- 
tations. The accident occurred on December 18, 1992, and 
Plaintiff filed the petition for the underinsured motorist 
coverage on December 5, 1997, nearly four years and 
eleven months after the accident, which is well past the 
four year statute of limitation[s] for torts. Therefore, the 
underinsured motorist coverage claim is barred. 

Schrader filed his notice of appeal on September 23, 1998. 
On March 4, 1999, Farmers Mutual filed a motion for summary 
affirmance pursuant to Neb. Ct. R. of Prac. 7B(2) (rev. 1996). In 
its motion, Farmers Mutual asserted that there was no dispute as 
to the applicable law and that Kratochvil v. Motor Club Ins. 
Assn., 255 Neb. 977, 588 N.W.2d 565 (1999), conclusively 
determined the relevant issue in that § 44-6413(1)(e) prevents 
bringing an action for underinsured motorist coverage after the 
4-year statute of limitations for the underlying tort claim has 
expired. The Nebraska Court of Appeals overruled Farmers 
Mutual’s motion for summary affirmance on April 1, 1999. We 
moved this case to our docket pursuant to our authority to regu- 
late the caseloads of the Nebraska appellate courts. 


ASSIGNMENTS OF ERROR 
Schrader alleges, restated, that the district court erred (1) in 
granting Farmers Mutual’s summary judgment motion; (2) in 
ruling that the applicable statute of limitations respecting under- 
insured motorists is 4 years, when Schrader did not allow the 
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claim against the underlying tort-feasor to expire; and (3) in fail- 
ing to grant Schrader time to amend his pleadings in order to 
allege facts that would toll the statute of limitations, if it is 
determined that the applicable statute is 4 years. 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Pfeifer v. E.I. Du Pont de Nemours & Co., 258 
Neb. 756, 606 N.W.2d 773 (2000). 

[2] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000); In re Estate of Poach, 
257 Neb. 663, 600 N.W.2d 172 (1999). 


ANALYSIS 
The plain language of § 44-6413(1)(e) dictates the outcome 
of this appeal. Section 44-6413 provides: 
(1) The uninsured and underinsured motorist coverages 
provided in the Uninsured and Underinsured Motorist 
Insurance Coverage Act shall not apply to: 


(e) Bodily injury, sickness, disease, or death of the 
insured with respect to which the applicable statute of lim- 
itations has expired on the insured’s claim against the unin- 
sured or underinsured motorist. 
(Emphasis supplied.) 

[3,4] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the meaning of 
Statutory words which are plain, direct, and unambiguous. 
Lyman-Richey Corp. v. Nebraska Dept. of Rev., 258 Neb. 908, 
606 N.W.2d 813 (2000); State ex rel. Stenberg v. Moore, 258 
Neb. 199, 602 N.W.2d 465 (1999). If the language of a statute is 
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clear, the words of such statute are the end of any judicial 
inquiry regarding its meaning. Ameritas Life Ins. v. Balka, 257 
Neb. 878, 601 N.W.2d 508 (1999). 

[5,6] The language of § 44-6413(1)(e) is clear. It bars as 
untimely an insured’s claim for uninsured or underinsured 
motorist benefits when the statute of limitations on the underly- 
ing claim against the uninsured or underinsured motorist has 
expired. Section 44-6413(1)(e) clearly does not apply in the 
instant case, because the statute of limitations on Schrader’s 
claim against the underinsured motorist, Schweitzer, never 
expired. As noted previously, Schrader’s claim against 
Schweitzer accrued on December 18, 1992, the date of the acci- 
dent. He timely filed suit against Schweitzer on December 12, 
1996, and thus, the statute of limitations never expired. Section 
44-6413(1)(e) does not apply if an insured timely files a claim 
against an uninsured or underinsured motorist because the 
statute of limitations on the insured’s claim against the unin- 
sured or underinsured motorist never expired, as in the instant 
case. Section 44-6413(1)(e) is therefore inapplicable, and the 
district court erred in concluding the suit was time barred and in 
granting summary judgment. 

[7] Kratochvil v. Motor Club Ins. Assn., 255 Neb. 977, 588 
N.W.2d 565 (1999), is readily distinguishable. In Kratochvil, the 
appellant was injured in a automobile accident on May 15, 1991. 
He did not timely file suit against the uninsured motorist. 
Kratochvil sought uninsured motorist coverage under his auto- 
mobile liability policies issued by Motor Club and ultimately 
filed suit against it on May 14, 1996, The district court granted 
Motor Club’s motion for summary judgment, reasoning that 
§ 44-6413(1)(e) applied because it was the specific statute of 
limitations in effect when Kratochvil filed his claim. Kratochvil 
appealed. We determined that § 44-6413(1)(e) controlled over 
§ 25-205 because it was a specific statute addressing the time 
period within which an uninsured motorist coverage claim must 
be brought against the insurer where the applicable statute of 
limitations had expired on the insured’s underlying claim 
against the uninsured motorist. 

The significant difference between Kratochvil and the instant 
case, however, is that § 44-6413(1)(e) applied in Kratochvil 
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whereas in the instant case, it does not. In Kratochvil, 
§ 44-6413(1)(e) applied because the statute of limitations on the 
insured’s underlying claim against the uninsured motorist had 
expired since the insured had not timely filed suit against the 
uninsured motorist. In the instant case, however, the statute of 
limitations never expired on Schrader’s claim against 
Schweitzer because Schrader timely filed suit against her. 
Moreover, pursuant to Neb. Rev. Stat. § 44-6412 (Reissue 
1998), Schrader timely notified his own insurer, Farmers 
Mutual, of the $30,000 settlement offer in the underlying claim, 
‘and Farmers Mutual consented in writing to the settlement with 
Schweitzer’s insurance carrier. Section 44-6413(1)(e) simply 
does not apply under these circumstances, and therefore, 
Kratochvil is inapposite. 

[8] Having determined that § 44-6413(1)(e) is inapplicable, 
we must decide what statute of limitations applies under these 
circumstances. Uninsured and underinsured motorist coverage 
is generally governed by contract; in other words, Schrader 
would have no cause of action against Farmers Mutual if it were 
not for the underinsurance coverage provided by his insurance 
policy. Thus, absent a specific statute addressing the time period 
within which this type of action must be brought against the 
uninsured or underinsured motorist coverage insurer, actions on 
written contracts may be brought within 5 years, pursuant to 
§ 25-205. See Kratochvil v. Motor Club Ins. Assn., supra. That 
being the rule, a vast majority of jurisdictions conclude that their 
contract statutes of limitations apply under these circumstances. 
See 3 Alan I. Widiss, Uninsured and Underinsured Motorist 
Insurance § 34.3 (2d ed. 1995 & Cum. Supp. 1999). See, also, 
Plumley v. May, 189 W. Va. 734, 434 S.E.2d 406 (1993); Safeco 
Insurance v. Barcom, 112 Wash. 2d 575, 773 P.2d 56 (1989); 
Lemrick v. Grinnell Mut. Reinsurance Co., 263 N.W.2d 714 
(Iowa 1978); Franco v. Allstate Insurance Company, 505 
S.W.2d 789 (Tex. 1974); Pickering v. American Empl. Ins. Co., 
109 R.I. 143, 282 A.2d 584 (1971); Turlay v. Farmers Insurance 
Exch., 259 Or. 612, 488 P.2d 406 (1971); Sahloff v. Western 
Casualty & Surety Co., 45 Wis. 2d 60, 171 N.W.2d 914 (1969); 
Panos v. Perchez, 546 N.E.2d 1253 (Ind. App. 1989); Edwards v. 
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State Farm Ins. Co., 574 S.W.2d 505 (Mo. App. 1978); DAIIE v 
Hafendorfer, 38 Mich. App. 709, 197 N.W.2d 155 (1972). One 
court explained the rationale for the application of a contract 
statute of limitations as follows: 
Although a tortious injury is an incidental element in the 
insured’s suit against his insurer over a policy contract, the 
action is fundamentally one in contract. The [insured] here 
would have no action if it were not for the coverage pro- 
vided by her insurance policy. The insurer’s liability rises 
solely from the insurance contract and nothing else. 
Pickering v. American Empl. Ins. Co., 109 R.I. at 150, 282 A.2d 
at 588. 

[9] We agree and hold that § 25-205, which provides for a 
5-year statute of limitations on written contracts, applies in an 
insured’s suit against its uninsured or underinsured motorist 
coverage insurer, when the insured has timely filed the underly- 
ing claim against the uninsured or underinsured motorist. 

That leads us to the last issue which is potentially present in 
this appeal, When does a cause of action for underinsured 
motorist benefits accrue? Several jurisdictions have addressed 
this issue. Some courts have found that the cause of action 
accrues upon the resolution of the underlying tort claim, while 
courts in other jurisdictions have held that the date of the acci- 
dent triggers the statute of limitations. Still other courts reason 
that the cause of action accrues when the insurer rejects the 
insured’s claim for benefits. See Widiss, supra, § 34.4. 

Because we need not decide the accrual issue to resolve the 
instant appeal, and because the parties have not briefed this 
issue, we reserve for another day judgment on when a cause of 
action for underinsured motorist benefits accrues. We need not 
decide when Schrader’s cause of action accrued, because his 
action is timely regardless of whether the statute of limitations 
began to run on the date of the accident, the date the underlying 
tort claim was resolved, or the date when the contract was 
allegedly breached. 

Assuming without deciding that the cause of action accrued 
at the earliest possible time of the aforementioned dates, the 
date of the accident, Schrader’s suit is timely. The accident 
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occurred on December 18, 1992, and Schrader filed suit against 
Farmers Mutual on December 5, 1997, clearly within the appli- 
cable 5-year limitations period of § 25-205. 


CONCLUSION 
Therefore, we conclude that the district court erred in grant- 
ing summary judgment in favor of Farmers Mutual. Schrader’s 
action was not time-barred by § 44-6413(1)(e), because 
§ 44-6413(1)(e) does not apply when the insured has timely 
filed the underlying claim against the uninsured or underinsured 
motorist. Section 25-205 is the applicable statute of limitations 
governing this cause of action. Because Schrader’s cause of 
action is timely filed, we reverse the judgment of the district 
court and remand this cause for further proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
STEPHAN, J., not participating. 
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pendent conclusion irrespective of the decision made by the court below. 

2. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which may be drawn there- 
from, but does not accept as true the conclusions of the pleader. 
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stantially reenacted, the Legislature gave to the language the significance previously 
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HENpry, C.J. 
INTRODUCTION 

Audra E. Brown brought a negligence action against Anthony 
J. Kindred, also known as Francis G. Sparks (Kindred). Kindred 
demurred, asserting that the statute of limitations barred 
Brown’s claim. The district court granted Kindred’s demurrer 
and dismissed the action. Brown appeals. We reverse, and 
remand for further proceedings consistent with this opinion. 


FACTUAL BACKGROUND 

On February 16, 1992, Brown was involved in an automobile 
accident in Hastings, Nebraska, wherein Kindred was the driver 
and Brown was a passenger in the car. Brown, who was born on 
August 8, 1972, was 19 years old when the accident occurred. On 
August 7, 1997, Brown filed suit against Kindred, alleging that 
Kindred negligently lost control of his vehicle and struck a tree, 
causing Brown serious injury. Kindred demurred to Brown’s 
petition, affirmatively alleging that the applicable 4-year statute 
of limitations, Neb. Rev. Stat. § 25-207 (Reissue 1995), was 
tolled by Neb. Rev. Stat. § 25-213 (Reissue 1995) only until 
August 8, 1992, the date on which Brown turned 20 years of age. 
Kindred asserted that Brown’s suit was therefore time barred 
because the statute of limitations ran on August 8, 1996. 
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The district court sustained the demurrer, finding that 
§ 25-213 tolled the statute of limitations only until August 8, 
1992, when Brown turned 20 years old. In a written order, the 
district court noted that in Lawson v. Ford Motor Co., 225 Neb. 
725, 408 N.W.2d 256 (1987), this court held that the phrase 
“within the age of 20 years” contained in § 25-213 tolled the 
statute of limitations until a person reached age 21, not age 20. 
However, the district court concluded that Lawson had been 
overruled by Teater v. State, 252 Neb. 20, 559 N.W.2d 758 
(1997). The demurrer was sustained and the case was dismissed. 

Brown thereafter timely petitioned the court for a new trial. 
Brown also petitioned for leave to file a third amended petition 
to more specifically plead other facts which operated to toll the 
Statute of limitations. The court overruled both motions, and 
Brown appealed. We moved the case to our court pursuant to our 
authority to regulate the caseloads of this court and the Nebraska 
Court of Appeals. Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENTS OF ERROR 
Brown asserts that the district court erred in sustaining 
Kindred’s demurrer based on the statute of limitations and in 
failing to grant Brown leave to file an amended petition. 


STANDARD OF REVIEW 

[1] The interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. Neb. Account. & Disc. v. Citizens for 
Resp. Judges, 256 Neb. 95, 588 N.W.2d 807 (1999); Polinski 
v. Omaha Pub. Power Dist., 251 Neb. 14, 554 N.W.2d 636 (1996). 

[2] When reviewing an order sustaining a demurrer, an appel- 
late court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but does not accept as true 
the conclusions of the pleader. Leader Nat. Ins. v. American 
Hardware Ins., 249 Neb. 783, 545 N.W.2d 451 (1996); Seevers 
v. Potter, 248 Neb. 621, 537 N.W.2d 505 (1995). 


ANALYSIS 
[3] Considering the well-pled facts in the present case, it is 
clear that the resolution of this appeal depends upon the mean- 
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ing of the phrase “within the age of 20 years” as set out in 
§ 25-213. Section 25-213 provides: 
[I]f a person entitled to bring any action mentioned in this 
chapter . . . is, at the time the cause of action accrued, 
within the age of twenty years . . . every such person shall 
be entitled to bring such action within the respective times 
limited by this chapter after such disability is removed. 

Over 10 years ago in Lawson v. Ford Motor Co., 225 Neb. at 
728, 408 N.W.2d at 258-59, we held that under § 25-213, “one 
is ‘within the age of twenty years’ until he or she becomes 21 
years old.” Lawson involved a products liability case in which 
the plaintiff, Lawson, was seeking to recover for damages 
caused in an automobile collision due to an allegedly defective 
gasoline tank. The sole issue in the case was whether § 25-213 
tolled the statute of limitations until Lawson turned 20 years of 
age or until he turned 21 years of age. We held that the statute 
was tolled until Lawson turned 21 years of age, reversed the dis- 
trict court’s determination that the action was time barred, and 
remanded the cause for further proceedings. 

In Lawson y. Ford Motor Co., 225 Neb. 725, 728, 408 N.W.2d 
256, 258 (1987), we stated that the word “‘within’” means 
“ “inside of’ ” and that thus, a person is inside the age of 20 years 
until he or she turns 21. We reaffirmed this holding in Coleman 
v. Chadron State College, 237 Neb. 491, 497, 466 N.W.2d 526, 
531 (1991), stating, “For purposes of § 25-213, one is ‘within 
the age of twenty years’ until he or she becomes 21 years old.” 
Brown asserts that our holding in Lawson is still controlling and 
that thus, the district court erred in relying on Teater v. State, 
252 Neb. 20, 559 N.W.2d 758 (1997), to find that Brown’s claim 
was time barred. 

Teater involved a negligence claim against the State of 
Nebraska. Teater, the plaintiff, claimed that she was sexually 
abused as a child by her foster father and that the State of 
Nebraska was negligent in its supervision of her and her foster 
father while she was in foster care. She filed suit in 1992 when 
she was 36 years old. 

The controlling issue in Jeater was when Teater’s cause of 
action against the State accrued. Teater asserted that she did not 
discover her cause of action until 1992, when she found some 
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paperwork that showed her purported adoption by the foster par- 
ents never took place. Unlike Lawson, where the tolling provi- 
sion of § 25-213 was directly at issue, in Teater the tolling pro- 
vision of § 25-213 made no difference in the outcome because 
Teater did not file her claim until she was 36 years old. We 
found in Teater that the plaintiff’s cause of action accrued at the 
latest when she was 14 years old, because she had knowledge 
when she was 14 years old that the adoption did not go through. 
Thus, Teater’s claim was barred by the applicable statute of 
limitations. 

[4] The court in Teater did state in passing that Teater’s cause 
of action was tolled under § 25-213 until she turned 20, without 
any discussion of our previous holdings in Lawson and Coleman. 
However, it is a well-established rule that “[a] case is not author- 
ity for any point not necessary to be passed on to decide the case 
or not specifically raised as an issue addressed by the court.” 
Farmers Union Co-op Ins. Co. v. Allied Prop. & Cas., 253 Neb. 
177, 182, 569 N.W.2d 436, 439-40 (1997). The meaning of the 
phrase “within 20 years of age” was not at issue in Teater, nor 
was it necessary to pass on that issue to decide the case. 

[5,6] Further, “where a statute has been judicially construed 
and that construction has not evoked an amendment, it will be 
presumed that the Legislature has acquiesced in the court’s 
determination of the Legislature’s intent.” Johnson v. Holdrege 
Med. Clinic, 249 Neb. 77, 83, 541 N.W.2d 399, 403 (1996). Our 
interpretation of “within the age of 20 years” announced in 
Lawson has not provoked any legislative amendment for 13 
years. Additionally, the Legislature reenacted § 25-213 in 1988, 
after our holding in Lawson, and left the phrase “within the age 
of 20 years” unchanged. “It is presumed that when a statute has 
been construed by the Supreme Court, and the same is substan- 
tially reenacted, the Legislature gave to the language the signif- 
icance previously accorded to it by the Supreme Court.” State 
v. Hocutt, 207 Neb. 689, 692, 300 N.W.2d 198, 200 (1981). 

Kindred asserts that we should nevertheless affirm the district 
court’s order because the plain meaning of “within the age of 20 
years” is until one reaches the age of 20. We determined other- 
wise in Lawson v. Ford Motor Co., 225 Neb. 725, 408 N.W.2d 
256 (1987), stating that the plain meaning of “within” indicates 
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enclosure or containment, and thus one is within the age of 20 
years until one turns 21 years of age. We decline Kindred’s invi- 
tation, and we reaffirm our decision in Lawson that for purposes 
of § 25-213, “within the age of 20 years” means until one 
becomes 21 years old. Having thus concluded, it is unnecessary 
to reach Brown’s second assignment of error. 


CONCLUSION 
The decision of the district court granting Kindred’s demur- 
rer and dismissing the case is reversed, and the cause is 
remanded for further proceedings consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


LACKAWANNA LEATHER COMPANY, APPELLEE, 
v. NEBRASKA DEPARTMENT OF REVENUE, 
STATE OF NEBRASKA, APPELLANT. 

608 N.W.2d 177 
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1. Administrative Law: Final Orders: Appeal and Error. An aggrieved party may 
obtain review of any judgment or final order entered by a district court under the 
ASMA Procedure Act. 

2. __:___:__.. Proceedings for review of a final decision of an administrative agency 
shall be to the district court, which shall conduct the review without a jury de novo on 
the record of the agency. 

3. __:__:__. A judgment or final order rendered by a district court in a judicial 
review pursuant to the Administrative Procedure Act may be reversed, vacated, or 
modified iby an appellate court for errors appearing on the record. 

4. __:__:___. When reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is whether the decision 
conforms to the law, is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. ; 

5. Judgments: Appeal and Error. In instances where an appellate court is required to 
review cases for error appearing on the record, questions of law are nonetheless 
reviewed de novo on the record. 

6. __:__. Ona question of law, an appellate court is obligated to reach a conclusion 
independent of the determination reached by the court below. 

7. Taxation. The general theory behind the sales and use taxes is to impose a tax on each 
item of property, unless specifically excluded, at some point in the chain of com- 
merce. If the item is purchased in Nebraska, the sales tax applies. If the item is pur- 
chased outside of Nebraska, the use tax applies. 
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8. ___. Neb. Rev. Stat. § 77-2702.13(2)(a)(i) (Supp. 1999) excludes from the definition 
of “retail sale” the sale of property which will enter into and become an ingredient or 
component part of property manufactured, processed, or fabricated for ultimate sale 
at retail. 

9. Administrative Law. Agency regulations, properly adopted and filed with the 
Secretary of State of Nebraska, have the effect of statutory law. 

10. Taxation: Presumptions. An exemption from taxation is never presumed. 

11. Taxation: Proof. The burden of showing entitlement to a tax exemption is on the 
applicant. 

12. Statutes: Taxation: Proof. Since a statute conferring an exemption from taxation is 
strictly construed, one claiming an exemption from taxation of the claimant or the 
claimant’s property must establish entitlement to the exemption. 

13. Taxation. Nebraska's statutory scheme does not exclude from sales and use taxation 
material necessary to or consumed in the manufacturing process but which does not 
actually enter into the final product as an ingredient or component part. 


14. ___. Property that is necessary for production but which does not become an ingredi- 
€nt or component part of the product sold is taxable. 
15. __. A material which only accidentally or incidentally becomes incorporated into a 


finished product and which is not an essential ingredient of the finished product is 
subject to sales and use tax because such material is not an ingredient or component 
part of tangible personal property manufactured, processed, or fabricated for ultimate 
sale at retail. 

16. Taxation: Case Disapproved. To the extent that Vulcraft v. Balka, 5 Neb. App. 85, 
555 N.W.2d 344 (1996), can be read to mean that a property need only be essential 
during the manufacturing or processing of the final product to be exempt under Neb. 
Rev. Stat. § 77-2702.13(2)(a)(i) (Supp. 1999), it is disapproved. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Reversed and remanded with directions. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellant. 


Samuel E. Clark, of Erickson & Sederstrom, P.C., for 
appellee. 


HEenpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 
The Nebraska Department of Revenue (Department) appeals 
from an order of the Lancaster County District Court, which 
reversed the decision of the State Tax Commissioner and 
ordered that Lackawanna Leather Company (Lackawanna) was 
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entitled to a refund of sales and use taxes paid on particular sol- 
vents used in dying leather. The district court concluded that the 
solvents were exempt from sales tax pursuant to Neb. Rev. Stat. 
§ 77-2702.13(2)(a)(i) (Supp. 1999) and Nebraska Sales and Use 
Tax Regulation 1-023, 316 Neb. Admin. Code, ch. 1, § 023 
(1994), which exempt from sales and use taxes that property 
which enters into and becomes an ingredient or component part 
of property manufactured, processed, or fabricated for ultimate 
sale at retail. The question presented is whether the district court 
erred in finding that the solvents purchased by Lackawanna and 
added to the dyes used to color its leather products are an essen- 
tial ingredient or component part pursuant to 
§ 77-2702.13(2)(a)(i) and regulation 1-023 and are therefore 
exempt from sales and use taxes. For the reasons that follow, we 
conclude that the solvents do not fall within the 
§ 77-2702.13(2)(a)(i) exemption and therefore reverse the deci- 
sion of the district court and remand the cause with directions to 
affirm the order of the Tax Commissioner. 


FACTUAL AND PROCEDURAL BACKGROUND 

Lackawanna tans and finishes animal hides and sells the fin- 
ished leather to other manufacturers. After receiving the hides 
from various sources, Lackawanna removes the hair from the 
hides and prepares them for tanning. The hides are soaked in a 
chemical mixture that breaks down the inner-fiber structure and 
allows the hide to absorb the necessary chemicals. Lackawanna 
then uses machines to split the top leather from the bottom half 
of the hide, called split leather. 

The refund claim at issue relates to the processing of the top 
leather. Once the top leather is removed, it is tanned. The first 
step in tanning is to shave the hides to a uniform thickness and 
weight. Dyes and sulfuric acids are added to the hides to pre- 
serve them; these dyes and acids become permanently bound to 
the leather. Oil is then added to the leather. The leather is placed 
in a tumbler to dry and to smooth. 

During the finishing stage, the leather is cured, colored, and 
dried. Lackawanna purchases the pigments used to color the 
leather in a highly concentrated form. The pigments cannot be 
used in the purchased form and must be mixed with a number of 
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additives to color the leather. Lackawanna purchases the pig- 
ments in this concentrated form because it allows for a smaller 
inventory; by adding different types of chemicals in differing 
amounts to the same pigment, different colors and shades of 
leather can be made. 

Four chemicals used in the coloring process are the subject of 
this refund claim: Barsol A-3472, Barsol A-3423, Barsol 
A-3408, and Cyclohexanone. Barsol A-3472 is a solvent thinner 
that is mixed with the dye and is then applied as a spray, along 
with the top color coat of paint. It is added as a liquid solution 
to the paint, and it acts as a carrier for other solutions applied to 
the leather. Barsol A-3423 is similarly a solvent thinner, used as 
a carrier for solvent-phase urethane, nitrocellulose, butyrate, 
emulsions, and pigments. It is essential to the finished spray 
application for even distribution of components in the spray and 
to ensure intercoat adhesion of the paint. The third chemical, 
Barsol A-3408, is a solvent thinner that is necessarily added to 
the pigments to aid in the even distribution of the paint and the 
intercoat adhesion of the paint. Finally, Cyclohexanone is used 
in the finishing application to prevent water hazing due to high 
relative humidity. During the processing, almost all of these four 
particular chemicals evaporate, but trace amounts of each chem- 
ical remain on the finished leather products. However, the 
amount of each of the four chemicals added to the pigment is to 
impart the coloring to the leather, and not to change the amounts 
of residual chemicals found on the finished leather. 

On November 29, 1994, Lackawanna filed a claim for over- 
payment of sales and use tax, in the amount of $21,437.13, for 
the period February 1, 1988, through December 31, 1991. 
Lackawanna asserted that the solvents used in the manufacture 
of paint should be exempt because they constituted a component 
part of the paint. 

On February 28, 1995, the Tax Commissioner notified 
Lackawanna that its claim was incomplete because documents 
showing that Nebraska sales tax had been paid were not 
attached. Lackawanna did not respond. On March 29, the Tax 
Commissioner again alerted Lackawanna of the purported insuf- 
ficiency of its claim and informed it that if the requested infor- 
mation was not received within 15 days, the claim would be 
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denied. Lackawanna did not provide the requested information, 
and its claim was denied on May 22. Lackawanna then filed a 
petition for review in the Lancaster County District Court, and 
on November 14, 1996, the court remanded the refund claim 
back to the Tax Commissioner for a determination of the merits 
of the claim. 

On October 30, 1997, the Tax Commissioner denied 
Lackawanna’s claim for overpayment of Nebraska sales and use 
tax, stating that Lackawanna “has not shown that the solvents 
become ‘an ingredient or component part’ of the finished leather 
products, and therefore the solvents are subject to tax.” Pursuant 
to Neb. Rev. Stat. § 84-917 (Cum. Supp. 1998), Lackawanna 
filed a petition for review in the Lancaster County District 
Court. A hearing was held, and on September 16, 1998, the dis- 
trict court reversed the decision of the Tax Commissioner and 
granted Lackawanna’s request for a refund. In its order of rever- 
sal, the district court stated: 

When the hide processing is completed the solvents are 
gone and the only trace of their existence is absorbed in the 
final product to be sold. The solvents are an essential part 
of the final product in that without their being absorbed into 
the hide, the paint or dye would not transfer and adhere. 

The district court noted that its analysis was influenced by the 
admission of the Department that if the solvent had been added 
by the paint manufacturer and then purchased by Lackawanna, 
the entire amount of the paint product would be exempt. The 
district court concluded: “[Lackawanna] has established its enti- 
tlement to an exemption for those solvents which are mixed with 
color pigment to create paint or dye which is then applied to its 
final leather good products. Another conclusion would be arbi- 
trary, capricious and inconsistent.” 

The Department timely filed an appeal of the district court’s 
order with the Nebraska Court of Appeals. We moved this case 
to our court pursuant to our authority to regulate the caseloads 
of this court and the Court of Appeals. Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


ASSIGNMENT OF ERROR 
The Department alleges that the district court erred in finding 
that the solvents purchased by Lackawanna and added to dyes 
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used to color leather products became essential ingredients or 
component parts of tangible personal property manufactured, 
processed, or fabricated for ultimate sale at retail and that the 
solvents were therefore exempt from Nebraska sales and use tax. 


STANDARD OF REVIEW 

(1] An aggrieved party may obtain review of any judgment or 
final order entered by a district court under the Administrative 
Procedure Act. A & D Tech. Supply Co. v. Nebraska Dept. of 
Revenue, ante p. 24, 607 N.W.2d 857 (2000). 

(2,3] Proceedings for review of a final decision of an admin- 
istrative agency shall be to the district court, which shall con- 
duct the review without a jury de novo on the record of the 
agency. Id. A judgment or final order rendered by a district court 
in a judicial review pursuant to the Administrative Procedure 
Act may be reversed, vacated, or modified by an appellate court 
for errors appearing on the record. Id.; Father Flanagan’s Boys’ 
Home v. Agnew, 256 Neb. 394, 590 N.W.2d 688 (1999). 

[4] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
Capricious, nor unreasonable. A & D Tech. Supply Co. 
v. Nebraska Dept. of Revenue, supra. 

[5,6] In instances where we are required to review cases for 
error appearing on the record, questions of law are nonetheless 
reviewed de novo on the record. Constructors, Inc. v. Cass Cty. 
Bad. of Equal., 258 Neb. 866, 606 N.W.2d 786 (2000). On a ques- 
tion of law, an appellate court is obligated to reach a conclusion 
independent of the determination reached by the court below. 
Lyman-Richey Corp. v. Nebraska Dept. of Rev., 258 Neb. 908, 
606 N.W.2d 813 (2000). 


ANALYSIS 
We initially note that some of the statutes and regulations rel- 
evant to this appeal have been amended over the course of the 
audit period. The parties have not presented any argument 
regarding these amendments, and we have determined that these 
changes do not affect our analysis of the instant appeal. 
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Therefore, we will cite to the current statutory and regulatory 
language for the sake of simplicity and convenience. See A & D 
Tech. Supply Co. v. Nebraska Dept. of Revenue, supra. 

[7] The general theory behind the sales and use taxes is to 
impose a tax on each item of property, unless specifically 
excluded, at some point in the chain of commerce. If the item is 
purchased in Nebraska, the sales tax applies. If the item is pur- 
chased outside of Nebraska, the use tax applies. Interstate 
Printing Co. v. Department of Revenue, 236 Neb. 110, 459 
N.W.2d 519 (1990). Nebraska statutes provide for several . 
exemptions to these taxes; without these exemptions, some 
materials would be taxed twice, once in their original condition 
and once when incorporated into a final product. See id. 

[8,9] Section 77-2702.13(2)(a)(i) is one such exemption and 
excludes from the definition of “retail sale” the sale of “[p]roperty 
which will enter into and become an ingredient or component part 
of property manufactured, processed, or fabricated for ultimate 
sale at retail?” Nebraska Sales and Use Tax Regulation 1-023 fur- 
ther clarifies § 77-2702.13(2)(a)(i). Agency regulations, properly 
adopted and filed with the Secretary of State of Nebraska, have 
the effect of statutory law. See, Schmidt v. State, 255 Neb. 551, 
586 N.W.2d 148 (1998); Alexander v. Warehouse, 253 Neb. 153, 
568 N.W.2d 892 (1997). Thus, regulation 1-023, 316 Neb. Admin. 
Code, ch. 1, § 023, guides our analysis and provides: 

023.01 Property that becomes an ingredient or compo- 
nent part of a product manufactured, processed, assem- 
bled, or fabricated for sale by the purchaser is exempt. 
Property that is necessary for production but which does 
not become an ingredient or component part of the product 
sold is taxable. 

023.02 To qualify as exempt the property must meet all 
of the following conditions: 

023.02A The property must physically or chemically 
enter into and remain a part of the finished product; 

023.02B The property must be an essential ingredient or 
component of the finished product; and 

023.02C The finished product must be a product that 
was manufactured, processed, or fabricated for sale by the 
purchaser of the ingredient or component part. 
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023.05 Not all sales of property or products to manu- 
facturers, processors, or fabricators are exempt. The prop- 
erty or products which are consumed by them in manufac- 
turing or processing, but which do not become an 
ingredient or component part of the article, substance, or 
commodity manufactured, processed, or fabricated, are 
taxable. The manufacturer, processor, or fabricator is the 
final buyer or ultimate consumer of such property or prod- 
uct, and the sale to the manufacturer, processor, or fabrica- 
tor is a taxable sale. Similarly, the purchase of equipment 
and supplies is taxable. They do not enter into the process- 
ing of, and do not form a part of the product sold. 

Lackawanna claims that the solvents purchased and used by 
it qualify for the ingredient and component part exemption and 
that the partial evaporation of the solvents is not relevant 
because ‘“[oJnce the paint is produced the solvent remains an 
integral part particularly with regard to its application to the 
product.” Brief for appellee at 9. The Department, on the other 
hand, asserts that the exemption is not satisfied because 
although a trace amount of the solvents remains on the finished 
leather, there is no indication that any of the solvents actually 
become a part of the leather goods. The Department argues, 
“There is no evidence that any of the solvents enter into and 
become a part of the finished leather product, let alone an 
essential part of the finished leather product.” Brief for appel- 
lant at 16. 

[10-12] An exemption from taxation is never presumed. 
Pittman v. Sarpy Cty. Bd. of Equal., 258 Neb. 390, 603 N.W.2d 
447 (1999). The burden of showing entitlement to a tax exemp- 
tion is on the applicant. Jd. Since a statute conferring an exemp- 
tion from taxation is strictly construed, one claiming an exemp- 
tion from taxation of the claimant or the claimant’s property 
must establish entitlement to the exemption. Omaha Pub. Power 
Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 537 N.W.2d 
312 (1995). 

We have been called upon to interpret § 77-2702.13(2)(a)(i) 
on a number of occasions. In American Stores Packing Co. 
v. Peters, 203 Neb. 76, 277 N.W.2d 544 (1979), a taxpayer 
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protested use taxes imposed on the sale of casings used in the 
manufacture of its skinless meat products. We framed the issue 
as “whether the casing is used so that it ‘will enter into or 
become an ingredient or component part’ of the finished meat 
product and thus not subject to the use tax.” Id. at 77-78, 277 
N.W.2d at 545. We summarized the use of the casing as follows: 
In the course of manufacture of the skinless meat products, 
the casing is utilized in the following fashion. It is stuffed 
mechanically with the prepared meat product. The casing, 
after being tied in segments, then moves onto a conveyor 
belt and is subjected to a series of processes . . . . The tes- 
timony is that, during the vinegar shower, an undetermined 
amount of the glycerine with which the casing is impreg- 
nated, moves by osmosis from the casing into the meat and 
penetrates the meat slightly. At the end of the process, the 
[casing] is without economic value and is discarded. 
Id. at 78-79, 277 N.W.2d at 546. Testimony established that the 
glycerine and the moisture in the casing made the cellulose 
more manageable. Further, the glycerine permitted the casing to 
be peeled easier from the product, coated the outer surface of the 
product, improved its appearance, and increased its shelf life. 
Significantly, there was already glycerine contained within the 
meat product; therefore, it would be difficult to determine the 
amount of glycerine moving from the casing to the meat. We 
determined that the casing was not exempt from taxation: 
In the case before us, the casing served the apparently indis- 
pensable function of a mold. In the end, the casing is dis- 
carded. It does not become an ingredient or component in 
any real sense, as it does not reach the ultimate consumer of 
the meat product. If one judges solely by the physical evi- 
dence, i.e., a sample of unused casing and a sample of used 
casing, the answer seems almost obvious. The casing 
remains after the manufacture. The principal function of the 
glycerine and moisture is to enable the casing to serve its 
function. The transfer of some part of the glycerine into 
meat which already contains glycerine appears incidental. 
Id. at 83, 277 N.W.2d at 548. 
The reasoning of American Stores Packing Co. controls the 
instant case. As in American Stores Packing Co., we focus on 


LACKAWANNA LEATHER CO. v. NEBRASKA DEPT. OF REV. 109 
Cite as 259 Neb. 100 


the function of the solvents. The various solvents have different 
functions: Barsol A-3472 acts as a carrier for other solutions 
applied to the leather, Barsol A-3423 facilitates even distribution 
of the finish spray and ensures good intercoat adhesion of the 
paint, Barsol A-3408 aids in even distribution of the paint and 
the intercoat adhesion of the paint, and Cyclohexanone is used 
in the finishing application to prevent water hazing due to high 
relative humidity. Additionally, the parties stipulated that the 
amounts of the solvents mixed with the pigment were added “‘to 
impart the coloring to the leather, and not to change the amounts 
of residual chemicals found on the finished leather products sold 
by [Lackawanna].” These stipulated facts point to one conclu- 
sion: The solvents perform an essential function in the process- 
ing of the leather, as the casings in American Stores Packing Co. 
served the important function during the shaping process, but 
the solvents do not serve any purpose in the finished leather 
product. Rather, their presence on the finished leather product is 
incidental, just as the glycerine presence in the skinless meat 
products was incidental in American Stores Packing Co. 

[13] In Interstate Printing Co. v. Department of Revenue, 236 
Neb. 110, 459 N.W.2d 519 (1990), the taxpayer printing com- 
pany protested the assessment of a use tax on the developing 
fluid used and sales tax on the sale of the prepress materials to 
its customers. In concluding that the taxpayer was not entitled to 
an exemption, we noted: 

Interstate uses items of prepress . . . not to supply the 
image but, rather, to convey the “ingredient-component 
part” image through the process to the finished printed 
product. . . . Use of the prepress items to convey the image 
is somewhat analogous to use of the cellulose casings at 
issue in American Stores Packing Co. v. Peters ...asa 
mold in the manufacture of skinless meat products. Like 
the cellulose casings, each item of prepress is merely an 
instrumentality or utensil used in the process and is not 
property being incorporated into the product. 

Interstate Printing Co. v. Department of Revenue, 236 Neb. at 
120-21, 459 N.W.2d at 526. We also rejected Interstate’s argu- 
ment that the prepress items and developing fluid “enter into” 
the final product in an economic sense and were therefore 
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exempt because “‘Nebraska’s statutory scheme does not exclude 
from taxation material necessary to or consumed in the manu- 
facturing process but which does not actually enter into the final 
product as an ingredient or component part.” Jd. at 121, 459 
N.W.2d at 527. 

[14] Interstate Printing Co. also directs that the solvents at 
issue are not within the meaning of § 77-2702.13(2)(a)(i). As in 
Interstate Printing Co., where the prepress items and developing 
fluid were an instrumentality to convey an image (the ingredi- 
ent-component part), the solvents are an instrumentality to con- 
vey the dye to the leather. Although the district court seemed 
troubled by the Department’s admission that if the solvent had 
been added by the paint manufacturer and then purchased by 
Lackawanna, the entire amount of the paint product would be 
exempt, we are guided by the legislative distinction set forth in 
§ 77-2702.13(2)(a)(i). The paint product is an essential part of 
the finished leather product, but the solvents themselves are not; 
they serve as an integral part of the manufacturing process, but 
not the finished leather product. The solvents are necessary for 
production, but that is not enough, for regulation 1-023 specifi- 
cally provides that “[p]roperty that is necessary for production 
but which does not become an ingredient or component part of 
-the product sold is taxable.” 316 Neb. Admin. Code, ch. 1, 
§ 023.01. 

In Nucor Steel v. Herrington, 212 Neb. 310, 322 N.W.2d 647 
(1982) (Nucor I), we affirmed the district court’s judgment of a 
refund, but Nucor I is readily distinguishable. In Nucor I, the 
taxpayer steel company claimed entitlement to a refund for use 
taxes paid on its purchase of graphite electrodes used in its steel 
manufacturing. The graphite electrodes had two purposes: to 
conduct electricity during the manufacturing process and to sup- 
ply carbon to the finished product. In affirming the district 
court’s judgment of a refund, we stated: 

Where graphite electrodes are used in the manufacture of 
steel for the dual purpose of providing essential carbon for 
the steel manufacturing process and for the conduction of 
electricity which provides heat for the process, and where a 
substantial part of the graphite electrodes enters into and 
becomes an essential ingredient or component part of the 
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finished steel and the remainder is consumed in the manu- 
facturing and refining process, the use of such graphite 
electrodes in the manufacturing and processing of steel for 
ultimate sale at retail is not subject to taxation.... 
Id. at 318-19, 322 N.W.2d at 651. In Nucor I, the graphite elec- 
trodes both were used in the process of manufacturing steel and 
were an essential part of the finished product; in the instant case, 
however, the solvents do not have dual purposes in the process 
and in the finished product. Rather, their usefulness is only in 
the manufacturing process, not the finished product. Thus, 
Nucor I is inapplicable. 

[15] Nucor Steel v. Leuenberger, 233 Neb. 863, 448 N.W.2d 
909 (1989) (Nucor ID, involved a steel manufacturer who 
claimed entitlement to a sales and use tax refund for its refrac- 
tory materials. The refractory materials were used to insulate 
equipment from damage by exposure to extremely high temper- 
atures necessary for steel manufacturing. Some of the refractory 
material would wear away and fall into the slag, scale, and bag 
dust, all items which the steel company sold. Nucor claimed the 
refractory materials were within the “ingredient or component 
part” exemption, but we rejected its claim: 

From American Stores Packing Co. v. Peters, supra, and 
Nucor Steel v. Herrington, supra, the principle evolves that 
material which only accidentally or incidentally becomes 
incorporated into a finished product and which is not an 
essential ingredient of the finished product is subject to 
sales and use tax because such material is not an ingredi- 
ent or component part of tangible personal property manu- 
factured, processed, or fabricated for ultimate sale at retail. 

Nucor II, 233 Neb. at 872, 448 N.W.2d at 914. 

The instant case is similar to Nucor II, for trace amounts of 
the solvent incidentally become incorporated into the finished 
leather product. The principles set forth in Nucor IT, and its pre- 
decessors, make clear that this incidental incorporation is not 
sufficient to exempt the solvents from taxation. 

Lackawanna claims that Vulcraft v. Balka, 5 Neb. App. 85, 
555 N.W.2d 344 (1996), resolves the issue of whether the sol- 
vents are “essential components.” We disagree. In Vulcraft, the 
Court of Appeals held that processing oils which coated outer 
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surfaces of steel bars and remained on finished steel products 
were component parts and therefore exempt. The Court of 
Appeals reasoned: 

The processing oils serve two distinct and important 
purposes. First, they act as a lubricant, safeguarding the 
steel bar during processing and also the machines used to 
process the bars. Second, they function as a rust inhibitor, 
protecting the processed bar from corrosion until Metkote 
can be applied. It is undisputed that the processing oils are 
essential during the manufacturing process, as moisture in 
the air causes fresh metal surfaces to rust almost immedi- 
ately if not sufficiently protected. The essential nature of 
immediate rust protection is shown by the evidence that the 
product will not meet the customers’ specifications and 
needs if damaged by rust after processing. Furthermore, it 
is not determinative that the processing oils may no longer 
serve as a rust preventative once Metkote is applied. If the 
oils are not applied during processing, the finished steel 
bar, which is manufactured for its precision, may very well 
contain defects and be altogether unacceptable to the cus- 
tomer. Thus, we can reach no other conclusion except that 
the oils are an essential component of the bars. 

(Emphasis supplied.) Id. at 94-95, 555 N.W.2d at 349. 

[16] Even though Vulcraft is distinguishable because the pro- 
cessing oils remain on the finished steel bars, while most of the 
solvents in the instant case evaporate and are not on the finished 
leather product, we nonetheless believe that the Court of 
Appeals reads the component or ingredient exemption too 
broadly; therefore, we briefly address the issue to avoid unnec- 
essary confusion in the future. As previously discussed, to qual- 
ify as exempt, the property must, inter alia, physically or chem- 
ically enter into and remain a part of the product and be an 
essential ingredient or component of the finished product. 
Regulation 1-023, § 023.02. Although the processing oils were 
important during processing and remained on the finished steel 
bars in Vulcraft, they would not have been an essential ingredi- 
ent or component part of the steel bars. Regulation 1-023, 
§ 023.01, clearly states that not all sales to manufacturers and 
the like are exempt; rather, those products which are consumed 
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in the processing and which do not become an ingredient or 
component of the final product are taxable. Thus, to the extent 
that Vulcraft v. Balka, supra, can be read to mean that a property 
need only be essential during the manufacturing or processing 
of the final property to be exempt under § 77-2702.13(2)(a)(i), 
it is hereby disapproved. 

In the instant case, the solvents used to impart the coloring to 
the leather are not component parts of the finished leather prod- 
uct under § 77-2702.13(2)(a)(i) where most of the solvents evap- 
orated during processing and only a trace amount remained on 
the leather’s surface. The trace amount of solvent which remains 
on the surface of the leather does not justify an exemption. 


CONCLUSION 
The solvents at issue are not exempt from taxation, and 
accordingly, we reverse the judgment of the district court and 
remand the cause with directions to affirm the decision of the 
Tax Commissioner. 
REVERSED AND REMANDED WITH DIRECTIONS. 


MouseL Law Firm, P.C., A NEBRASKA PROFESSIONAL 
CORPORATION, NOW KNOWN AS RONALD D. MOUSEL, 
P.C., APPELLANT, V. THE TOWNHOUSE, 

INc., A NEBRASKA CORPORATION, ET AL., APPELLEES. 
608 N.W.2d 571 


Filed March 31, 2000. No. S-98-1289. 


1. Judgments: Appeal and Error, On questions of law, a reviewing court has an obli- 
gation to reach its own conclusions independent of those reached by the lower court. 

2. Judgments: Abatement, Survival, and Revival. A proceeding for revival of a judg- 
ment is not the commencement of an action but is a continuation of the suit in which 
the judgment was rendered. An order of revivor is a mere continuation of the original 
action and continues the vitality of the original judgment with all of its incidents from 
the time of its rendition. 

3. Judgments: Liens: Abatement, Survival, and Revival: Time. The judgment lien is 
created by statute and is destroyed by statute if an execution thereon is not taken out 
within 5 years from the date of the judgment or if 5 years shall have intervened 
between the date of the last execution issued on such judgment and the time of taking 
out of another execution thereon. If execution is not taken out in the time limited by 
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the statute, the judgment becomes dormant, and the judgment lien is destroyed. This 
dormant judgment may be revived, but when so revived, it will operate as a lien only 
on the real estate which the judgment debtor may own at the time of the revivor. 
Judgments: Property: Liens: Debtors and Creditors. The lien of a judgment is 
merely an incident of the judgment and may not exist independently of the judgment. 
In other words, it is essential to the creation of a judgment lien that there shall be a 
judgment, and it is essential that the judgment be final, valid, and subsisting and that 
the judgment be rendered by a lawfully and validly constituted court for the payment 
of a definite and certain sum of money, capable of collection by execution against the 
debtor’s property. 

Judgments: Courts: Property: Liens: Debtors and Creditors. A judgment rendered 
by a county court is only a personal judgment against the debtor. In order for a county 
court’s judgment to become a lien on real estate, it must be transcribed to a district court. 
Judgments: Bankruptcy: Property: Liens. A discharge in bankruptcy voids any 
judgment at any time obtained, to the extent that such judgment is a determination of 
the personal liability of the debtor. 

Bankruptcy: Property: Liens. A discharge in bankruptcy is personal to the bankrupt 
and has no effect upon a valid lien existing on his or her property. 

Bankruptcy: Property: Liens: Debtors and Creditors. The provisions in 11 U.S.C. 
§ 524(a) (1988) apply only to the personal liability of the debtor, so they do not affect 
an otherwise valid prepetition lien on property. Creditors are not prevented from post- 
discharge enforcement of a valid lien on property of the debtor that existed at the time 
of the entry of the order for relief, if the lien is not avoided under the federal 
Bankmoptcy Code. 

Bankruptcy: Liens. Any lien not invalidated or avoided survives the debtor’s 
discharge. 
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McCormack, J. 
NATURE OF CASE 
This action arises from a motion filed by Mousel Law Firm, 


P.C., now known as Ronald D. Mousel, P.C., to revive a judg- 
ment against Sydney C. Kite. The county court for Red Willow 
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County denied Mousel’s motion, and the district court for Red 
Willow County affirmed the denial on appeal. On our own 
motion, we removed this case to our docket pursuant to our 
authority to regulate the caseloads of this court and the 
Nebraska Court of Appeals. We affirm. 


BACKGROUND 

On March 11, 1991, a judgment was entered in the county 
court in favor of Mousel and against The Townhouse, Inc., a 
Nebraska corporation; Kite; and Carolyn S. Wilson, jointly and 
severally, in the sum of $2,580.99 on the first cause of action, 
‘together with interest at the rate of $1.07 per day from and after 
March 11, and in the amount of $4,224.25 on the second cause 
of action, together with interest at the rate of 7.21 percent per 
annum from and after March 11, plus costs in the amount of $79. 
On March 14, a payment of $500 was made on the judgment. No 
other payments were made. Mousel claims to have subsequently 
obtained a judicial lien on Kite’s homestead. However, the record 
does not reflect that Mousel’s judgment was ever transcribed to 
the district court, thereby creating a judicial lien. 

Wilson is now deceased, and The Townhouse was dissolved 
for nonpayment of taxes on April 16, 1991. Kite is the only party 
involved in the present action that Mousel had obtained a judg- 
ment against. 

On August 1, 1991, Kite filed for bankruptcy under chapter 7 
of the federal Bankruptcy Code. During his bankruptcy pro- 
ceedings, Kite did not claim a homestead exemption on his res- 
idence, but, rather, filed an in-lieu-of-homestead exemption. A 
discharge order was entered on December 6. Kite reopened his 
bankruptcy case in 1997 and motioned to avoid Mousel’s judi- 
cial lien by asserting a homestead exemption. Kite contended 
that the lien on his homestead held by Mousel could be avoided 
under 11 U.S.C. § 522(f) (1988) of the federal Bankruptcy 
Code. The U.S. Bankruptcy Court for the District of Nebraska 
denied Kite’s motion to avoid Mousel’s lien, barring Kite from 
claiming the homestead exemption. The bankruptcy court con- 
cluded that Kite had successfully claimed an in-lieu-of-home- 
stead exemption in the original bankruptcy proceeding and that 
he should not now be permitted to claim a homestead exemption 
and, based thereon, be permitted to avoid Mousel’s lien. 
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Kite subsequently filed a motion in the bankruptcy court 
requesting it to alter or amend the judgment denying him relief 
from Mousel’s lien. The bankruptcy court denied Kite’s motion. 

On April 27, 1998, Mousel filed a motion to revive his judg- 
ment against Kite. Kite filed an objection to the motion, alleg- 
ing that Mousel’s judgment was void and/or discharged due to 
Kite’s discharge in bankruptcy. The county court denied 
Mousel’s motion for revivor of judgment, finding that 
“{Mousel’s] lien against [Kite’s] homestead survived the 1991 
bankruptcy; however, that lien expired when the underlying 
judgment became dormant. Because all other aspects of 
(Mousel’s] judgment were discharged in the bankruptcy pro- 
ceedings, [Mousel] is not entitled to revive the judgment.” 

Mousel appealed to the district court which affirmed the 
county court’s decision, concluding: 

(T]here is no judgment to revive, and the judgment was 
discharged by the bankruptcy of the Defendant, Sydney 
Kite. The only thing that could be revived is the lien of the 
judgment. The lien was extinguished when the judgment 
became dormant. The lien cannot be revived because the 
judgment underlying the lien cannot be revived. 


ASSIGNMENTS OF ERROR 
Mousel assigns that the district court erred in upholding the 
county court’s ruling (1) that Mousel’s lien against Kite’s home- 
stead “expired” when the underlying judgment became dormant 
and (2) denying Mousel’s motion for revivor of judgment. 


SCOPE OF REVIEW 
[1] On questions of law, a reviewing court has an obligation to 
reach its own conclusions independent of those reached by the 
lower court. Elsome v. Elsome, 257 Neb. 889, 601 N.W.2d 537 
(1999); Hausman v. Cowen, 257 Neb. 852, 601 N.W.2d 547 
(1999); Deuth v. Ratigan, 256 Neb. 419, 590 N.W.2d 366 (1999). 


ANALYSIS 
The only issue we are presented with is whether Mousel is 
entitled to have his judgment against Kite revived, thereby 
reviving the judicial lien on Kite’s homestead. 
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Neb. Rev. Stat. § 25-1515 (Reissue 1995) provides that a 
judgment becomes dormant and ceases to be a lien upon real 
estate when an execution is not sued out within 5 years from the 
date of a judgment or if 5 years have intervened between the 
date of the last execution issued on such judgment and the time 
of suing out another writ of execution. Neb. Rev. Stat. § 25-1420 
(Reissue 1995) provides that if a judgment becomes dormant, it 
may be revived, provided that no judgment shall be revived 
unless the action to revive the judgment is commenced within 10 
years after it became dormant. 

[2] A proceeding for revival of a judgment is not the com- 
mencement of an action but is a continuation of the suit in which 
the judgment was rendered. An order of revivor is a mere con- 
tinuation of the original action and continues the vitality of the 
original judgment with all of its incidents from the time of its 
rendition. Miller v. Miller, 160 Neb. 766, 71 N.W.2d 478 (1955). 

[3] The judgment lien is created by statute and is destroyed 
by statute if an execution thereon is not taken out within 5 years 
from the date of the judgment or if 5 years shall have intervened 
between the date of the last execution issued on such judgment 
and the time of taking out of another execution thereon. If exe- 
cution is not taken out in the time limited by the statute, the 
judgment becomes dormant, and the judgment lien is destroyed. 
This dormant judgment may be revived, but when so revived, it 
will operate as a lien only on the real estate which the judgment 
debtor may own at the time of the revivor. Halmes v. Dovey, 64 
Neb. 122, 89 N.W. 631 (1902). 

[4] The lien of a judgment is merely an incident of the judg- 
ment and may not exist independently of the judgment. 50 C.J.S. 
Judgments § 552 (1997). In other words, it is essential to the cre- 
ation of a judgment lien that there shall be a judgment, and it is 
essential that the judgment be final, valid, and subsisting and 
that the judgment be rendered by a lawfully and validly consti- 
tuted court for the payment of a definite and certain sum of 
money, capable of collection by execution against the debtor’s 
property. Jd. at § 555. 

Had Kite not become bankrupt, Mousel’s judgment against 
Kite could have been revived, and had it been revived, Mousel’s 
lien would also have been revived. However, it is uncertain 
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whether Mousel ever obtained a lien on Kite’s homestead. It is 
not apparent from the record before us whether Mousel’s judg- 
ment was ever transcribed to the district court as required by 
Neb. Rev. Stat. § 25-2721 (Reissue 1989), the version then in 
effect. Section 25-2721 provided: 

Any person having a judgment rendered by a county court 
may cause a transcript thereof to be filed in the office of the 
clerk of the district court in any county of this state. When the 
transcript is so filed, and entered upon the judgment record, 
such judgment shall be a lien on real estate in the county 
where the same is filed, and when the same is so filed and 
entered upon such judgment book, the clerk of such court 
may issue execution thereupon in like manner as execution is 
issued upon judgments rendered in the district court. 

[5] As is evident from § 25-2721, now found at § 25-2721(2) 
(Reissue 1995), a judgment rendered by a county court does not 
automatically become a lien on real estate. A judgment rendered 
by a county court is only a personal judgment against the debtor. 
In order for a county court’s judgment to become a lien on real 
estate, it must be transcribed to a district court. If Mousel’s judg- 
ment was never transcribed to the district court, Mousel never 
obtained a judicial lien on Kite’s homestead. In any event, a 
county court judgment is personal to the debtor and personal 
debts are discharged in bankruptcy. 

Kite received a discharge in his bankruptcy proceedings on 
December 6, 1991. The notable effect of discharge is specified 
in 11 U.S.C. § 524(a) (1988). Section 524(a) states in relevant 
part: 

A discharge in a case under this title— 

(1) voids any judgment at any time obtained, to the 
extent that such judgment is a determination of the per- 
sonal liability of the debtor with respect to any debt dis- 
charged under section 727, 944, 1141, 1228, or 1328 of 
this title, whether or not discharge of such debt is waived; 

(2) operates as an injunction against the commencement 
or continuation of an action, the employment of process, or 
an act, to collect, recover or offset any such debt as a per- 
sonal liability of the debtor, whether or not discharge of 
such debt is waived[.] 
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[6] A discharge in bankruptcy voids any judgment at any time 
obtained, to the extent that such judgment is a determination of 
the personal liability of the debtor. Mousel’s judgment against 
Kite was a determination of Kite’s personal liability. Therefore, 
Mousel’s judgment was discharged in Kite’s bankruptcy, and the 
judgment cannot be revived. Once Kite received a discharge in 
his bankruptcy proceedings, there was no longer a personal 
judgment against him. However, if Mousel did obtain a lien 
against Kite’s homestead, the lien existed even after the 
discharge. 

[7] A discharge in bankruptcy is personal to the bankrupt and 
has no effect upon a valid lien existing on his or her property. 
Alliance RR. Comm. Credit Union v. County of Box Butte, 243 
Neb. 840, 503 N.W.2d 191 (1993); Omaha U. S. Employees’ 
Federal Credit Union v. Brunson, 147 Neb. 439, 23 N.W.2d 717 
(1946); Paxton v. Scott, 66 Neb. 385, 92 N.W. 611 (1902). 

[8] The provisions in 11 U.S.C. § 524(a) apply only to the 
personal liability of the debtor, so they do not affect an other- 
wise valid prepetition lien on property. 4 Collier on Bankruptcy 
J 524.02 (15th ed. 1999). Creditors are not prevented from post- 
discharge enforcement of a valid lien on property of the debtor 
that existed at the time of the entry of the order for relief, if the 
lien is not avoided under the federal Bankruptcy Code. Id. at 
J 524.02[2][d]. 

[9] Any lien not invalidated or avoided survives the debtor’s 
discharge. In re Walker, 180 B.R. 834 (Bankr. W.D. La. 1995). 
See, also, In re Wrenn, 40 F.3d 1162 (11th Cir. 1994) (discharge 
does not affect liability in rem, and prepetition liens remain 
enforceable after discharge). 

Although the bankruptcy court determined that the lien sur- 
vived bankruptcy, once the underlying judgment subsequently 
became dormant pursuant to § 25-1515, it ceased to operate as a 
lien on the property of the judgment debtor under state law. In 
the instant case, there is no judgment to revive because it was 
discharged in Kite’s bankruptcy proceedings. Without any judg- 
ment to revive, there is no lien to revive. Therefore, Mousel’s 
lien cannot be revived because the judgment underlying the lien 
cannot be revived. 
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CONCLUSION 
Mousel’s judgment against Kite was discharged in Kite’s 
bankruptcy proceeding and cannot be revived. We affirm the dis- 
trict court’s order upholding the county court’s denial of 
Mousel’s motion for revivor of judgment. 
AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, PETITIONER, V. BAIBA D. SIMMONS, RESPONDENT. 
608 N.W. 2d 174 


Filed March 31, 2000. No. S-99-648. 


1. Disciplinary Proceedings. A failure to make timely responses to inquiries of the 
Counsel for Discipline violates ethical canons and disciplinary rules which prohibit 
conduct prejudicial to the administration of justice and conduct adversely reflecting 
on fitness to practice law. 


Original action. Judgment of suspension. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCormack, JJ. 


PER CURIAM. 

On June 8, 1999, Kathryn A. Olson, vice chair and chair pro 
tem of the Committee on Inquiry of the First Disciplinary 
District of the Nebraska State Bar Association, filed formal 
charges against respondent, Baiba D. Simmons, for violating her 
oath of office as an attorney, see Neb. Rev. Stat. § 7-104 (Reissue 
1997), and violating the following provisions of the Code of 
Professional Responsibility: count I, Canon 1, DR 1-102(A)(1) 
and (5) (misconduct); Canon 6, DR 6-101(A)(3) (failing to act 
competently); and Canon 7, DR 7-101(A)(2) (failing to represent 
a client zealously); and count II, violation of Neb. Ct. R. of 
Discipline 3 (rev. 1996) and DR 1-102(A)(1) and (5) (miscon- 
duct). Amended formal charges were filed on July 7, 1999. 

A referee was appointed, and an evidentiary hearing on the 
amended formal charges was conducted on November 19, 1999. 
The referee filed his report on January 10, 2000. Simmons did 
not file exceptions thereto. 
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The evidence shows that Simmons was admitted to the prac- 
tice of law in the State of Nebraska on December 13, 1989, and 
since that date has engaged in the private practice of law in 
Lancaster County. 

In summary, the amended formal charges state, and the evi- 
dence clearly and convincingly shows, that Simmons was 
engaged by Anita Halama and approximately 20 other former 
employees of Lincoln Telephone Company to represent them in 
civil actions filed against Aliant Communications, Inc., and the 
Communication Workers of America. Halama paid Simmons a 
$200 retainer. Other plaintiffs also paid Simmons retainers, but 
it is unclear how many of the plaintiffs paid Simmons retainers. 
Halama eventually submitted a letter of complaint against 
Simmons. 

The lawsuits at issue, filed in the district court for Lancaster 
County, are Una Boone, et al. v. Aliant Communications, Inc., et 
al., cases Nos. 547-064 and 547-065. In response to the filing of 
these actions, the defendants filed various motions, and 
Simmons filed amended petitions to which the defendants 
demurred. At the hearing on the demurrers, the trial court 
granted Simmons 15 days to submit a brief in response to the 
demurrers. No brief was timely filed. The demurrers were sus- 
tained on July 22, 1997, and the lawsuits were dismissed with- 
out leave to amend. 

Simmons failed to communicate the fact of the dismissals of 
the lawsuits to Halama. Simmons claims to have communicated 
the fact of the dismissals to an individual, April Wheeler, whom 
Simmons stated she understood would communicate the status 
of the cases to the remaining plaintiffs. Simmons testified that in 
her opinion, appeals from the dismissals would not be success- 
ful, that she took no steps to appeal, and that she so informed 
Wheeler. 

Halama did not learn of the dismissals of the lawsuits until 
the spring of 1998. Halama testified that she had not had any 
correspondence with Simmons since the summer of 1996. After 
learning of the dismissals, Halama made calls to Simmons 
which were not returned. 

Halama submitted a letter of complaint against Simmons to 
the office of the Counsel for Discipline on May 12, 1998. 
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Simmons was located after some effort by the Counsel for 
Discipline. Simmons eventually responded to Halama’s com- 
plaint in a letter dated June 22, 1998. The Counsel for Discipline 
determined there were sufficient facts to file a complaint. 

On June 30, 1998, the Counsel for Discipline informed 
Simmons that a formal complaint was being made against her 
and requested that she submit an additional response and furnish 
certain documents. Despite subsequent reminder letters, 
Simmons made no further response and did not appear at the 
hearing before the Committee on Inquiry held on March 23, 
1999. After that hearing, the Committee on Inquiry submitted 
formal charges to the Disciplinary Review Board. The 
Disciplinary Review Board found that reasonable grounds 
existed for disciplining Simmons and determined that formal 
charges be submitted to the Clerk of the Supreme Court. 

The Disciplinary Review Board prepared a report filed with 
the Clerk of the Supreme Court on June 8, 1999. Formal charges 
were filed by Olson on that same date. Amended formal charges 
were filed on July 7. Simmons replied to the amended formal 
charges on July 28. A referee was appointed. 

At the evidentiary hearing conducted on November 19, 1999, 
Simmons stated that she had not responded to earlier inquiries 
from the Counsel for Discipline pertaining to this matter 
because she was “sick” and because of “really grave family dif- 
ficulties.” At this point during the hearing of November 19, there 
is a recess of the proceedings. The record does not thereafter 
develop the nature or extent of Simmons’ “sickness.” The record 
does not develop the nature or extent of the “family difficulties” 
to which Simmons refers. We have previously commented on 
the difficulty presented by a record containing “off the record” 
references which are unavailable for our review. See, generally, 
In re Complaint Against Staley, 241 Neb. 152, 486 N.W.2d 886 
(1992). Nevertheless, it is evident from Simmons’ testimony and 
conduct that these issues to which she refers contributed to her 
inability to meet her obligations as an attorney. 

The referee filed his report on January 10, 2000. Simmons did 
not take exception thereto. The foregoing facts are consistent 
with the findings of the referee and are supported by clear and 
convincing evidence. The referee concluded in his report that 
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Simmons was under personal stress during the relevant time 
period, as a result of which she failed to properly handle the 
lawsuits at issue and failed to earlier respond to the charges 
against her. The referee made a recommendation that Simmons 
be suspended from the practice of law for 30 days based on her 
handling of the lawsuits and her failure to respond in a timely 
fashion to the initial complaint of Halama and to the charges 
asserted against her by the Counsel for Discipline. 

Based on the foregoing, this court finds by clear and con- 
vincing evidence that Simmons violated DR 1-102(A)(1), (5), 
and (6); DR 6-101(A)(3); and DR 7-101(A)(2) of the Code of 
Professional Responsibility. Paraphrased, these portions of the 
code provide: A lawyer shall not violate a disciplinary rule, 
engage in conduct that is prejudicial to the administration of jus- 
tice, or engage in any other conduct that adversely reflects on 
his or her fitness to practice law; a lawyer shall not neglect a 
legal matter entrusted to him or her; and a lawyer shall not inten- 
tionally fail to carry out a contract of employment entered into 
with a client for professional services, but he or she may with- 
draw as permitted under the disciplinary rules. 

[1] As we have previously observed, a failure to make timely 
responses to inquiries of the Counsel for Discipline such as that 
exhibited by Simmons herein violates ethical canons and disci- 
plinary rules which prohibit conduct prejudicial to the adminis- 
tration of justice and conduct adversely reflecting on the fitness 
to practice law. See, State ex rel. NSBA v. Mefferd, 258 Neb. 616, 
604 N.W.2d 839 (2000); State ex rel. NSBA v. Johnston, 251 
Neb. 468, 558 N.W.2d 53 (1997). 

It is therefore ordered that Simmons be indefinitely sus- 
pended from the practice of law in the State of Nebraska with a 
minimum suspension of 90 days effective immediately. 
Simmons may apply for reinstatement in accordance with the 
Nebraska Supreme Court Rules of Discipline, which application 
shall include a showing which demonstrates her fitness to prac- 
tice law. Simmons is directed to file an affidavit complying with 
Neb. Ct. R. of Discipline 16 (rev. 1996). 

JUDGMENT OF SUSPENSION. 

MILLER-LERMAN, J., not participating. 
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BILL BOTTOLFSON, APPELLANT, V. BAG ’N Save, INc., 
AND CNA INSURANCE, APPELLEES. 
608 N.W.2d 171 


Filed March 31, 2000. No. S-99-811. 


1. Workers’ Compensation: Appeal and Error. Under the provisions of Neb. Rev. 
Stat. § 48-185 (Supp. 1999), an appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the compensation court acted 
without or in excess of its powers; (2) the judgment, order, or award was procured by 
fraud; (3) there is not sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact by the compensation 
court do not support the order or award. 

2; ; ___. In determining whether to affirm, modify, reverse, or set aside the judgment 


of the Workers’ Compensation Court review panel, the higher appellate court reviews 
the findings of the single judge who conducted the original hearing. 
3; : ___. An appellate court is obligated in workers’ compensation cases to make its 


own determinations as to questions of law. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Laura A. Lowe, of Lowe & Alberts, P.C., for appellant. 


Brenda S. Spiker, of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

This is an appeal by Bill Bottolfson from an “Order of 
Affirmance on Review” entered by the review panel of the 
Nebraska Workers’ Compensation Court. Bottolfson alleges that 
the review panel erred in affirming the trial court’s order of dis- 
missal, finding that Bag ’N Save, Inc., and CNA Insurance prop- 
erly offset the temporary disability benefits Bottolfson received 
while undergoing vocational rehabilitation against the 300-week 
maximum for partial disability benefits. We granted Bottolfson’s 
petition to bypass the Nebraska Court of Appeals. We affirm. 


BACKGROUND 
On April 10, 1992, Bottolfson was employed by Bag ’N Save 
as a meatcutter when he suffered injuries to his back as a result 
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of an accident arising out of and in the course of his employ- 
ment. Bottolfson filed a petition with the compensation court 
seeking workers’ compensation benefits. Subsequently, the trial 
court entered an award in favor of Bottolfson. The trial court 
found that as a result of Bottolfson’s accident and injury, 
Bottolfson was temporarily totally disabled from and including 
April 10, 1992, to and including March 23, 1994, a period of 
101% weeks, and thereafter and in addition, sustained a 
45-percent loss of earning capacity. The trial court awarded 
Bottolfson benefits of $265 per week for 101*/ weeks for tem- 
porary total disability (TTD) and thereafter and in addition, ben- 
efits of $130.14 per week for 19874 weeks for permanent partial 
disability (PPD). In addition, the trial court found that 
Bottolfson was a candidate for vocational rehabilitation and was 
entitled to vocational rehabilitation benefits as provided in Neb. 
Rev. Stat. § 48-162.01 (Reissue 1993). 

As set out in the award, Bag ’N Save paid TTD benefits for 
101% weeks, from April 10, 1992, through March 23, 1994, at 
the rate of $265 per week. Bag ’N Save also paid PPD benefits 
to Bottolfson at the rate of $130.14 per week, from March 24, 
1994, through May 21, 1995, a period of 60‘4 weeks. Bag ’N 
Save paid temporary disability benefits at the rate of $265 for 
94° weeks, from May 22, 1995, through March 12, 1997, while 
Bottolfson was participating in vocational rehabilitation. 
Additionally, Bag ’N Save paid PPD benefits at the rate of 
$130.14 per week from March 13, 1997, through January 11, 
1998, a period of 43% weeks. At this point, Bag ’N Save stopped 
paying PPD benefits. 

Bottolfson filed a petition in the compensation court alleging 
that the credit of temporary disability benefits paid to Bottolfson 
while he underwent vocational rehabilitation against the 
300-week statutory limitation on workers’ compensation bene- 
fits was contrary to Nebraska law and the provisions of the 
Nebraska Workers’ Compensation Act. Bag ’N Save filed an 
answer alleging it had paid to Bottolfson benefits for the full 300 
weeks, as required by Neb. Rev. Stat. § 48-121 (Reissue 1998). 

The trial court entered an “Order of Dismissal” in which it 
found that Bag ’N Save was correct in crediting the temporary 
disability benefits paid to Bottolfson while he participated in 
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vocational rehabilitation against the 300-week statutory limita- 
tion on workers’ compensation benefits. Bottolfson filed an 
application for review, and the review panel entered an “Order 
of Affirmance on Review.” Bottolfson filed the present appeal. 


ASSIGNMENT OF ERROR 
Bottolfson assigns, restated, that the trial court erred in find- 
ing that Bag ’N Save had properly credited the temporary dis- 
ability benefits Bottolfson received for 94° weeks while he was 
participating in vocational rehabilitation against the 300-week 
statutory limitation of workers’ compensation benefits. 


SCOPE OF REVIEW 

[1,2] Under the provisions of Neb. Rev. Stat. § 48-185 (Supp. 
1999), an appellate court may modify, reverse, or set aside a 
compensation court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the com- 
pensation court do not support the order or award. Sheldon- 
Zimbelman vy. Bryan Memorial Hosp., 258 Neb. 568, 604 
N.W.2d 396 (2000); Variano v. Dial Corp., 256 Neb. 318, 589 
N.W.2d 845 (1999). In determining whether to affirm, modify, 
reverse, or set aside the judgment of the compensation court 
review panel, the higher appellate court reviews the findings of 
the single judge who conducted the original hearing. Sheldon- 
Zimbelman vy. Bryan Memorial Hosp., supra; Ideen v. American 
Signature Graphics, 257 Neb. 82, 595 N.W.2d 233 (1999). 

[3] An appellate court is obligated in workers’ compensation 
cases to make its own determinations as to questions of law. 
Sheldon-Zimbelman v. Bryan Memorial Hosp., supra; Anderson v. 
Omaha Pub. Sch. Dist., 254 Neb. 1007, 581 N.W.2d 424 (1998). 


ANALYSIS 
Bottolfson argues that Bag ’N Save is not entitled to credit the 
temporary disability benefits Bottolfson received for 9474 weeks 
while he was participating in vocational rehabilitation against 
the 300-week statutory limitation on workers’ compensation 
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benefits set forth in § 48-121. Section 48-121 provides in perti- 
nent part as follows: 

The following schedule of compensation is hereby 
established for injuries resulting in disability: 

(1) For total disability, the compensation during such 
disability shall be sixty-six and two-thirds percent of the 
wages received at the time of injury.... 

(2) For disability partial in character, except the partic- 
ular cases mentioned in subdivision (3) of this section, the 
compensation shall be sixty-six and two-thirds percent of 
the difference between the wages received at the time of 
the injury and the earning power of the employee there- 
after . . . . This compensation shall be paid during the 
period of such partial disability but not beyond three hun- 
dred weeks. Should total disability be followed by partial 
disability, the period of three hundred weeks mentioned in 
this subdivision shall be reduced by the number of weeks 
during which compensation was paid for such total 
disability. 


(5) The employee shall be entitled to compensation from 
his or her employer for temporary disability while under- 
going rehabilitation whether the rehabilitation is voluntar- 
ily offered by the employer and accepted by the employee 
or is ordered by the Nebraska Workers’ Compensation 
Court or any judge of the compensation court. 

(Emphasis supplied.) 

We have previously decided the issue presented in this case in 
Sheldon-Zimbelman v. Bryan Memorial Hosp., 258 Neb. at 
580-81, 604 N.W.2d at 404-05, where we held: 

Because benefits received during vocational rehabilitation 
under § 48-121(5) may be and in this case were “tempo- 
rary total disability” benefits, a species of total disability 
benefits, and where such benefits are followed by “partial 
disability” benefits as in the instant case, pursuant to 
§ 48-121(2), the 300-week period shall be reduced by the 
number of weeks during which compensation was paid for 
such total disability. 
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Accordingly, we conclude that the temporary benefits 
Sheldon-Zimbelman received pursuant to § 48-121(5) 
while pursuing vocational rehabilitation were TTD benefits 
and were properly credited against the 300-week statutory 
limitation on workers’ compensation indemnity benefits, to 
the extent such a credit is permitted under § 48-121(2). The 
review panel was correct in ruling that as a matter of law 
under § 48-121(2), [the employer] was entitled to a credit 
against the PPD payments it owed Sheldon-Zimbelman 
payable after completion of Sheldon-Zimbelman’s voca- 
tional rehabilitation for the TTD benefits [the employer] 
had previously paid Sheldon-Zimbelman while she was 
undergoing vocational rehabilitation. | Sheldon- 
Zimbelman’s assignment of error is without merit. 

In the present case, Bottolfson received $265 per week in 
benefits from May 22, 1995, through March 12, 1997, while he 
was participating in vocational rehabilitation. The $265 per 
week Bottolfson received is the TTD rate he was entitled to. In 
other words, $265 per week is the same amount of TTD benefits 
that was ordered and paid to him from April 10, 1992, to March 
23, 1994. Therefore, the benefits Bottolfson received while par- 
ticipating in vocational rehabilitation were “temporary total dis- 
ability” benefits, a species of total disability benefits. These 
TTD benefits were immediately followed by partial disability 
benefits paid from March 13, 1997, through January 11, 1998. 
Accordingly, the review panel was correct in ruling that under 
§ 48-121(2), Bag ’N Save properly credited the TTD benefits it 
paid to Bottolfson for 94°4 weeks while he pursued vocational 
rehabilitation against the 300-week statutory limitation on 
workers’ compensation indemnity benefits. At the time Bag ’N 
Save stopped making PPD payments to Bottolfson, Bottolfson 
had been paid compensation from Bag ’N Save for a total of 
300%; weeks. Bag ’N Save has paid the 300-week statutory lim- 
itation on workers’ compensation benefits under § 48-121(2). 
Bottolfson’s assignment of error is without merit. 


CONCLUSION 
The review panel was correct in affirming the trial court’s 
finding that Bag ’N Save was entitled to a credit for the TTD 
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benefits it paid Bottolfson while he participated in vocational 
rehabilitation against the 300-week statutory limitation of work- 
ers’ compensation indemnity benefits. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. BRYCE BARTU, RESPONDENT. 
608 N.W. 2d 200 


Filed March 31, 2000. No. S-00-191. 
Original action. Judgment of disbarment. 
WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MCCorRMACK, JJ. 


PER CURIAM. 

On February 23, 2000, Bryce Bartu, respondent, filed with 
this court a voluntary surrender of license to practice law. 
Respondent stated that he voluntarily consents to the entry of an 
order of disbarment in the State of Nebraska. 

Respondent was admitted to the practice of law in the State of 
Nebraska on June 24, 1968. 

In his voluntary surrender of license, respondent states as 
follows: 

On September 11, 1995, I suffered a disabling and debili- 
tating stroke and have been physically or mentally unable to 
practice law since that date. I have been advised by my 
physician that I will not be able to practice law in the future. 

. .. On November 15, 1998, I was also diagnosed with 
cancer. 

In his voluntary surrender of license, respondent further 
states that on January 11, 2000, a disciplinary complaint was 
filed against him with the Counsel for Discipline of the 
Nebraska State Bar Association and that “[flor purposes of this 
Voluntary Surrender of License and for the reasons set forth 
herein, I do not desire to challenge or contest the allegations 
made against me in the above-mentioned complaint.” 

In his voluntary surrender of license, respondent freely and 
voluntarily admits certain allegations in the complaint and that 
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his conduct violated the Code of Professional Responsibility as 
adopted by the Nebraska Supreme Court, Canon 1, 
DR 1-102(A)(1) and DR 1-102(A)(6). 

In his voluntary surrender of license, respondent freely and 
voluntarily waives his right to notice, appearance, or hearing 
prior to the entry of an order of disbarment. 

Upon due consideration of the pleadings in this matter, the 
court finds that respondent’s admission and waiver are know- 
ingly made. The court accepts respondent’s surrender of his 
license to practice law, finds that respondent should be dis- 
barred, and hereby orders him disbarred from the practice of law 
in the State of Nebraska, effective immediately. Respondent 
shall forthwith comply with Neb. Ct. R. of Discipline 16 (rev. 
1996), and upon failure to do so, he shall be subject to punish- 
ment for contempt of court. 

JUDGMENT OF DISBARMENT. 

HENDRY, C.J., and MILLER-LERMAN, J., not participating. 


KEVIN DANLER, APPELLANT, V. ROSEN AUTO LEASING, INC., 
A NEBRASKA CORPORATION, APPELLEE. 
609 N.W. 2d 27 


Filed April 7, 2000. No. S-98-577. 


1. Demurrer: Pleadings: Appeal and Error. In an appellate court's review of a ruling 
on a demurrer, the court is required to accept as true all the facts which are well pled 
and the proper and reasonable inferences of law and fact which may be drawn there- 
from, but not the conclusions of the pleader. 

2. Demurrer: Pleadings. In determining whether a cause of action has been stated, the 
petition is to be construed liberally. If as so construed the petition states a cause of 
action, a demurrer based on the failure to state a cause of action is to be overruled. 

3. Negligence. The threshold inquiry in any negligence action is whether the defendant 
owed the plaintiff a duty. 

4. ___. Duty is a question whether the defendant is under any legal obligation for the ben- 
efit of the particular plaintiff; and in negligence cases, the duty is always the same—to 
conform to the legal standard of reasonable conduct in light of the apparent risk. 

5. Negligence: Words and Phrases. A duty, in negligence cases, may be defined as an 
obligation, to which the law will give recognition and effect, to conform to a particu- 
lar standard of conduct toward another. 

6. Negligence. The question whether a legal duty exists for actionable negligence is a 
question of law dependent on the facts in a particular situation. 
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7. __. Actionable negligence cannot exist if there is no legal duty to protect the plain- 
tiff from injury. 
8. ___. The mere absence of a statute imposing a duty upon a particular defendant does 


not preclude the existence of such a duty, as there also exists a common-law duty to 
use due care so as not to negligently injure another person. 

9. ___. In determining whether a duty exists, an appellate court employs a risk-utility 
test, considering (1) the magnitude of the risk, (2) the relationship of the parties, (3) 
the nature of the attendant risk, (4) the opportunity and ability to exercise care, (5) the 
foreseeability of the harm, and (6) the policy interest in the proposed solution. 
Foreseeability alone is not dispositive. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Patrick J. Ickes, of Baird, Holm, McEachen, Pedersen, 
Hamann & Strasheim, for appellant. 


John T. Rogers for appellee. 


HEnpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

This is an appeal from the grant of a demurrer and the dis- 
missal of Ms. Kevin Danler’s petition that sought recovery from 
Rosen Auto Leasing, Inc. (Rosen), for property damage sus- 
tained when her automobile was struck by a vehicle leased by 
Rosen to Theresa Wilburn. The issue presented is whether a 
company in the business of leasing automobiles can be held 
liable in negligence when the lessor company is aware that the 
liability insurance provided by the lessee at the inception of the 
automobile lease has expired and the lessor fails to take steps to 
prevent the lessee from operating the vehicle without proof of 
insurance. For the reasons that follow, we affirm the judgment 
of the district court. 


FACTUAL BACKGROUND 
This case arises out of a petition filed by Danler in the district 
court, wherein she sought recovery from Rosen for property 
damage caused to her 1996 Chevrolet Corsica when it was hit by 
a vehicle driven by Will Hodge. At the time of the accident, 
Hodge was driving the vehicle with permission from the lessee 


132 259 NEBRASKA REPORTS 


of the vehicle, Wilburn. Danler alleges the following facts, 
restated, in her petition: 

Wilburn leased a Ford Explorer sport utility vehicle from 
Rosen on April 9, 1997. Prior to delivering the vehicle to 
Wilburn, Rosen required her to show proof of liability insurance 
on the vehicle. After providing Rosen with proof of insurance 
and obtaining possession of the Explorer, Wilburn received 
notice that her insurance coverage was canceled due to her fail- 
ure to pay premiums. The company with which Wilburn had 
insurance also notified Rosen of the cancellation because Rosen 
was designated as the loss payee on the policy. The cancellation 
became effective on May 27, 1997. Throughout the entire course 
of events, Rosen held legal title to the Explorer. 

After Rosen received notice of the policy cancellation, Rosen 
took no affirmative steps to ensure that liability insurance was 
obtained for the vehicle or to prevent Wilburn’s operation of the 
vehicle without proof of insurance. On August 9, 1997, while 
Danler’s vehicle was parked on the street outside her office in 
Omaha, the Explorer leased by Wilburn and driven by Hodge 
struck and damaged Danler’s vehicle. 

As a result of the accident, Danler filed a petition against 
Rosen alleging, inter alia, that Rosen had an affirmative duty, by 

‘virtue of the terms of the lease and as a matter of law, to ensure 
that its lessee had obtained a policy of liability insurance on the 
vehicle and that the policy remain in force and effect throughout 
the term of the lease. Furthermore, Danler alleged that Rosen 
had breached this duty by not compelling Wilburn to obtain 
insurance after Rosen became aware of the cancellation of the 
previous policy and that such breach was the proximate cause of 
the damages in the instant case. 

Rosen demurred to the petition, maintaining that Danler had 
failed to allege facts sufficient to constitute a cause of action. 
The district court sustained Rosen’s demurrer, providing no spe- 
cific reasons therefor. Danler did not avail herself of the oppor- 
tunity given by the trial court to amend her petition and chose to 
stand on her petition. The trial court dismissed the petition, and 
Danler timely appealed. Danler thereafter filed a motion to 
bypass the Nebraska Court of Appeals, which we granted. 
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ASSIGNMENTS OF ERROR 
Danler claims, consolidated and restated, that the district 
court erred in (1) finding that no legal duty was owed by Rosen 
to Danler when Rosen had knowledge that its lessee was oper- 
ating a motor vehicle without proper insurance or proof of finan- 
cial responsibility and (2) sustaining Rosen’s demurrer and dis- 
missing her petition. 


STANDARD OF REVIEW 

[1,2] In an appellate court’s review of a ruling on a demurrer, 
the court is required to accept as true all the facts which are well 
pled and the proper and reasonable inferences of law and fact 
which may be drawn therefrom, but not the conclusions of the 
pleader. Prokop v. Hoch, 258 Neb. 1009, 607 N.W.2d 535 
(2000). In determining whether a cause of action has been 
stated, the petition is to be construed liberally. If as so construed 
the petition states a cause of action, a demurrer based on the fail- 
ure to state a cause of action is to be overruled. Cobb v. Sure 
Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 (1998). 


ANALYSIS 

We initially note that the district court did not state its reasons 
for sustaining the demurrer. Despite Danler’s assignment of error 
that her petition was dismissed based on a finding by the trial 
court that Danler was owed no duty by Rosen, there is no such 
determination in the record before us. Thus, in order to determine 
whether Danler’s petition states a cause of action, we will address 
the necessary elements to state a negligence claim in order to 
decide if sufficient facts have been alleged to constitute a cause of 
action. See Pratt v. Nebraska Bd. of Parole, 252 Neb. 906, 567 
N.W.2d 183 (1997). The question with which we are confronted . 
is a question of first impression, specifically, whether, in the 
absence of any relationship between a lessor of a vehicle and an 
injured third party, the lessor has an affirmative duty to ensure that 
its lessee does not operate a leased vehicle without proper liabil- 
ity insurance coverage when the lessor has been given notice that 
the lessee’s liability policy is no longer in effect. 

Danler has not sued the operator of the vehicle which 
allegedly caused the damage to her car but has sued Rosen, as 
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the owner and commercial lessor thereof. Danler’s petition 
sounds in negligence, the thrust of which is that when Rosen 
became aware of the fact that Wilburn had allowed her insurance 
on the Explorer to lapse and had failed to obtain liability insur- 
ance thereon, Rosen had an affirmative duty by virtue of the 
lease contract and as a matter of law to ensure that Wilburn 
obtained liability insurance on the Explorer. Put another way, 
Danler seeks to impose a duty upon Rosen to compel its lessee 
to obtain insurance when the policy in effect at the inception of 
the lease lapses. 

[3-7] The threshold inquiry in any negligence action, of 
course, is whether the defendant owed the plaintiff a duty. Knoll 
v. Board of Regents, 258 Neb. 1, 601 N.W.2d 757 (1999). Duty 
is a question whether the defendant is under any legal obligation 
for the benefit of the particular plaintiff; and in negligence 
cases, the duty is always the same—to conform to the legal stan- 
dard of reasonable conduct in light of the apparent risk. Woollen 
v. State, 256 Neb. 865, 593 N.W.2d 729 (1999). A duty, in neg- 
ligence cases, may be defined as an obligation, to which the law 
will give recognition and effect, to conform to a particular stan- 
dard of conduct toward another. /d. The question whether a legal 
duty exists for actionable negligence is a question of law depen- 
dent on the facts in a particular situation. Knoll v. Board of 
Regents, supra. Actionable negligence cannot exist if there is no 
legal duty to protect the plaintiff from injury. Id. 

In reviewing the applicable statutes, we observe that it is 
unlawful for an owner of an automobile to seek registration of 
the same when that owner does not have or keep in effect a cur- 
rent and effective automobile liability policy or proof of finan- 
cial responsibility. See Neb. Rev. Stat. § 60-312 (Cum. Supp. 
1996). See, also, Neb. Rev. Stat. § 60-302(2) (Cum. Supp. 
1996). At ali times pertinent to this case, Rosen was the holder 
of legal title to the Explorer. Notwithstanding the foregoing 
statutes imposing a statutory duty upon the owner of the vehicle 
to obtain liability insurance, it is the statutory definition of 
“owner” that gives us pause when considering the duty urged by 
Danler in this case. 

The Legislature has defined “owner” as it is to be interpreted 
in the statutes governing motor vehicle registration. See Neb. 
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Rev. Stat. § 60-301(19) (Cum. Supp. 1996). The statutory defi- 
nition sets forth that when an automobile is subject to a lease of 
30 days or more with an immediate right of possession vested in 
the lessee, the lessee “‘shall be deemed the owner for purposes of 
Chapter 60, article 3.” § 60-301(19)(c). Chapter 60, article 3, is 
the relevant body of law addressing, among other things, who 
should bear the burden of obtaining insurance on registered 
vehicles. While the record does not indicate the length of the 
lease between Rosen and Wilburn, Danler’s petition alleges that 
the lease was entered into on or near April 9, 1997, and the acci- 
dent occurred while the Explorer was still in Wilburn’s posses- 

_sion, nearly 4 months later, on August 9. Therefore, the facts as 
alleged by Danler reveal that the lease contract between Wilbur 
and Rosen was for more than 30 days, bringing the lease within 
the ambit of § 60-302. As prescribed by the Legislature, Wilburn 
“shall be deemed the owner” of the Explorer for the purposes of 
our discussion, and it was incumbent upon her to obtain insur- 
ance thereon. There is no statutory duty upon Rosen to obtain or 
maintain such a policy. 

[8,9] The mere absence of a statute imposing a duty upon 
Rosen, however, does not preclude the existence of such a duty. 
We have recognized that a common-law duty exists to use due 
care so as not to negligently injure another person. Merrick v. 
Thomas, 246 Neb. 658, 522 N.W.2d 402 (1994). This court has 
employed a risk-utility balancing test in determining whether to 
impose a duty upon a particular defendant in other circum- 
stances and has imposed a duty in certain circumstances even in 
the absence of a statutory mandate. See, Knoll v. Board of 
Regents, 258 Neb. 1, 601 N.W.2d 757 (1999); Popple v. Rose, 
254 Neb. 1, 573 N.W.2d 765 (1998). In Knoll v. Board of 
Regents, we stated that in determining whether a duty was to be 
imposed, this court employs a risk-utility test, considering (1) 
the magnitude of the risk, (2) the relationship of the parties, (3) 
the nature of the attendant risk, (4) the opportunity and ability to 
exercise care, (5) the foreseeability of the harm, and (6) the pol- 
icy interest in the proposed solution. Foreseeability alone is not 
dispositive. Due to the absence of a statutory duty imposed upon 
Rosen in this case, any duty owed to Danler by Rosen must 
emanate from the common law. 
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This court has qualified our acknowledgment of a common- 
law duty not to negligently injure a third person by stating that 
“the duty of reasonable care generally does not extend to third 
parties absent . . . other facts establishing a duty.” Merrick v. 
Thomas, 246 Neb. at 661, 522 N.W.2d at 406. “‘[W]hen the 
avoidance of foreseeable harm requires a defendant to control 
the conduct of another person . . . the common law has tradi- 
tionally imposed liability only if the defendant bears some spe- 
cial relationship to the dangerous person or to the potential vic- 
tim.’” Popple v. Rose, 254 Neb. at 7, 573 N.W.2d at 770. In 
order for us to determine that Danler was owed a duty by Rosen 
in this case, there must be allegations of some special relation- 
ship or other facts to establish a duty on the part of Rosen. 
Accepting all alleged facts as true, as we must, we find no alle- 
gation of a special relationship in the record before us. Danler 
has also failed to allege other facts establishing a duty on behalf 
of Rosen. 

There are no allegations in the case at bar evincing any spe- 
cial relationship between Rosen and Danler or between Rosen 
and Wilburn. In fact, there are no allegations of any relationship 
whatsoever between Danler and Rosen; aside from the fact that 
Rosen owned the vehicle which caused the damage to Danler’s 
car, the only relationship between Wilburn and Rosen was a 
lease contract for the Explorer. 

Any right Rosen had under the lease agreement to terminate 
the lease for the Explorer because of Wilburn’s failure to main- 
tain an insurance policy thereon did not rise to the level of a spe- 
cial relationship justifying the imposition of an affirmative com- 
mon-law duty to monitor Wilburn’s conduct and to compel her 
to obtain insurance. A contractual relationship between two par- 
ties, one of which is a tort-feasor, does not justify the imposition 
of an affirmative duty upon the other party to the contract to pro- 
tect a third-party victim with whom no such relationship exists. 
See, generally, Aetna Cas. & Sur. v. Huntington Nat. Bank, 587 
So. 2d 483 (Fla. App. 1991), aff'd on other grounds 609 So. 2d 
1315 (Fla. 1992) (holding that under Florida law, lessor’s rela- 
tionship was contractual, but that that relationship did not gov- 
ern rights and liabilities between victim and tort-feasor because 
duty of those responsible for safe operation of vehicles to per- 
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sons subject to being injured from their operation is nondele- 
gable and cannot be affected by private agreements). The record 
is devoid of evidence which might justify the imposition of a 
common-law duty upon Rosen in this case. 

As discussed previously, the Legislature, as a matter of pol- 
icy, has placed the burden of obtaining liability insurance upon 
long-term lessees of automobiles. Had the Legislature deter- 
mined to impose a similar duty upon the lessor, it could have 
done so. Other state legislatures have addressed the duty of a 
lessor where the lessee has insufficient liability insurance. For 
example, a Florida statute provides that a lessor of an automo- 
bile is not deemed the owner and is therefore immune from suit 
by parties injured by the lessee so long as the lessor requires in 
the lease agreement that the lessee insure the vehicle at certain 
minimum liability limits. See Fla. Stat. Ann. § 324.021(9)(b)(1) 
(West Cum. Supp. 2000). The Florida appellate courts have 
determined that lessors surrender the protection of that statute 
when they allow lessees to insure at limits less than those man- 
dated by the statute. See, General Motors Acceptance Corp. v. 
Davis, 664 So. 2d 1025 (Fla. App. 1995); Bush Leasing, Inc. v. 
Gallo, 634 So. 2d 737 (Fla. App. 1994). Nebraska has not yet 
taken such a statutory course, and after weighing the public pol- 
icy considerations and the nature of the attendant risks herein, 
we conclude that it is properly the province of the Legislature, 
and not this court, to make such a policy determination. 

Absent a duty on the part of Rosen to monitor or control 
Wilburn’s conduct in this manner, there could be no breach of a 
duty owed Danler, thereby rendering the district court’s decision 
to sustain the demurrer for failure to state a cause of action 
correct. 


CONCLUSION 
Because we conclude that Rosen owed no duty to Danler and 
therefore could not be liable in negligence under Nebraska’s 
present statutory scheme, we affirm the district court’s order 
sustaining Rosen’s demurrer and the judgment of dismissal. 
AFFIRMED. 
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STEPHAN, J. 

Luke Armour appeals from an order of the district court for 
Gosper County, Nebraska, dismissing his petition filed pursuant 
to Neb. Rev. Stat. § 43-104.05 (Reissue 1998) by which he 
sought an adjudication of paternity and custody of a child born 
out of wedlock. We agree with the determination of the district 
court that it lacked subject matter jurisdiction and, therefore, 
conclude that the appeal must be dismissed. 


BACKGROUND 

In his petition filed August 21, 1998, Armour specifically 
alleged that this action was brought “for adjudication of claim of 
paternity and right of custody pursuant to Neb. Rev. Stat. 
§ 43-104.05.” He alleged that he is a resident of Arcadia, 
Nebraska, and that in the fall of 1997, he had sexual intercourse 
with L.H., who became pregnant and gave birth to a female 
infant on July 22, 1998. Armour alleged that he first learned of 
the possibility that he might be the father of the child from a 
telephone call he received from L.H. in late June 1998. Armour 
further alleged that upon being notified by Lutheran Family 
Services of the birth of the child and his right to claim paternity 
and custody, he filed a “Notice of Intent to Claim Paternity and 
Obtain Custody” with the Nebraska Department of Health and 
Human Services (DHHS) on August 4, 1998. Armour further 
alleged in his petition that if he is found to be the father of the 
child, he “acknowledges liability for contribution to the support 
and education of the child and for contribution to the pregnancy- 
related medical expenses of the mother” and further assumed 
liability for genetic testing with respect to the determination of 
paternity. He alleged that if paternity is established, he desires 
custody of the child; that he is a fit and proper person to have 
custody; and that placing the child in his custody would be in 
the child’s best interests. In the prayer of his petition, Armour 
sought a temporary visitation order, genetic testing to determine 
paternity, adjudication of paternity and right to custody, and 
appointment of a guardian ad litem for the child. The petition 
concluded with a request “that this matter be heard by the 
District Court Judge.” 

In response to the petition, L.H. filed a demurrer asserting that 
the district court lacked subject matter jurisdiction. On October 2, 
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1998, K.D.G. and T.S.G. filed a “Motion for Leave to Intervene, 
or in the Alternative, Motion for Leave To Be Joined as Parties 
Defendant and Notice of Hearing.” In this motion, K.D.G. and 
T.S.G. alleged that they are the “prospective adoptive parents” of 
the child, who had been in their care and custody since July 29, 
1998. They alleged that if permitted to intervene, they would file 
a demurrer attached to the motion, which asserted a lack of sub- 
ject matter jurisdiction, the incapacity of the parties, and the fail- 
ure to state facts sufficient to constitute a cause of action. 

On October 6, 1998, the district court conducted a telephonic 
hearing in which counsel for Armour, L.H., and K.D.G. and 
T.S.G. appeared and participated. The court heard argument on 
the demurrer of L.H. and took the matter under advisement. In an 
order filed November 16, the district court determined that it 
lacked subject matter jurisdiction and therefore sustained the 
demurrer of L.H., made no ruling on K.D.G. and T.S.G.’s motion 
for leave to intervene, and dismissed the action. The court rea- 
soned that the petition on its face sought to invoke jurisdiction 
under § 43-104.05, which the court determined to be a part of the 
Nebraska statutes dealing with adoption over which the county 
courts and separate juvenile courts have exclusive jurisdiction. 
Armour perfected this appeal, which we moved to our docket pur- 
suant to our responsibility to regulate the caseloads of the appel- 
late courts. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


ASSIGNMENT OF ERROR 
Armour assigns that the district court erred in holding that it 
did not have jurisdiction over the action. 


STANDARD OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. US Ecology v. State, 
258 Neb. 10, 601 N.W.2d 775 (1999); Hagelstein v. 
Swift-Eckrich, 257 Neb. 312, 597 N.W.2d 394 (1999). 


ANALYSIS 
[2] In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as 
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alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the exis- 
tence of facts not alleged, make factual findings to aid the plead- 
ing, or consider evidence which might be adduced at trial. Neb. 
Against Exp. Gmblg. v. Neb. Horsemen’s Assn., 258 Neb. 690, 
605 N.W.2d 803 (2000); Zoucha v. Henn, 258 Neb. 611, 604 
N.W.2d 828 (2000). Thus, in reviewing the order of the district 
court sustaining the demurrer and dismissing the action, we 
must assume the truth of Armour’s allegations that he may be 
the biological father of a child born out of wedlock; that he 
received notice of the birth of the child and his right to claim 
paternity and custody; and that upon receipt of such notice, he 
filed a notice of intent to claim paternity and custody with 
DHHS. 

[3,4] In seeking an adjudication of paternity, Armour specifi- 
cally invokes § 43-104.05. The issue of law which we must 
decide is whether this is a general action for paternity, over 
which the district court has subject matter jurisdiction or, as the 
district court determined, an adoption matter over which either 
a county court or a separate juvenile court has exclusive original 
jurisdiction. See Neb. Rev. Stat. § 24-517(10) (Cum. Supp. 
1998). In resolving this question, we are guided by familiar 
principles of statutory construction. The components of a series 
or collection of statutes pertaining to a certain subject matter 
may be conjunctively considered and construed to determine the 
intent of the Legislature so that different provisions of the act 
are consistent, harmonious, and sensible. Ferguson v. Union 
Pacific RR. Co., 258 Neb. 78, 601 N.W.2d 907 (1999). In con- 
‘Struing a statute, a court must attempt to give effect to all of its 
parts, and if it can be avoided, no word, clause, or sentence will 
be rejected as superfluous or meaningless. In re Interest of 
Joshua M. et al., 256 Neb. 596, 591 N.W.2d 557 (1999), 

Section 43-104.05 is included within chapter 43, article 1, of 
the Nebraska Revised Statutes, which is entitled “Adoption 
Procedures” and encompasses Neb. Rev. Stat. §§ 43-101 
through 43-165 (Reissue 1998). Section 43-101 provides that 
“[e]xcept as otherwise provided in the Nebraska Indian Child 
Welfare Act, any minor child may be adopted by any adult per- 
son . . . Subject to the rules prescribed in sections 43-101 to 
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43-115... .” Prior to July 1, 1998, county courts in Nebraska 
had “[(e}xclusive original jurisdiction in all matters of adoption.” 
§ 24-517(9) (Supp. 1997). Effective July 1, 1998, § 24-517 was 
amended to provide that county courts had “[e}xclusive original 
jurisdiction in matters of adoption, except if a separate juvenile 
court already has jurisdiction over the child to be adopted, con- 
current original jurisdiction with the separate juvenile court.” 
§ 24-517(10) (Cum. Supp. 1998). 

With the exception of § 43-104.07, §§ 43-104.01 through 
43-104.24 deal specifically with children born out of wedlock. 
Section 43-104.09 requires that “[iJn all cases of adoption of a 
minor child born out of wedlock,” the biological mother, or if 
she is under the age of 19 the agency or attorney representing 
her, must execute an affidavit identifying the biological father or 
persons who are possible biological fathers, or must state spe- 
cific reasons why she is unable or unwilling to do so. Persons so 
identified are entitled to written notice advising them of the 
pregnancy or birth and anticipated relinquishment for adoption 
and certain other information, including the right of the biolog- 
ical father to file a notice of intent to claim paternity and obtain 
custody of the child. See §§ 43-104.12 and 43-104.13. Such 
notice of intent must be filed in the biological father registry, 
.established and maintained by DHHS pursuant to § 43-104.01, 
within specified timeframes from the date of notice or the birth 
of the child, whichever is later. § 43-104.02. 

When Armour’s petition was filed on mosis 21, 1998, 
§ 43-104.05 provided: 

If a notice of intent to claim paternity and obtain cus- 
tody is timely filed with the biological father registry pur- 
suant to section 43-104.02, either the claimant-father, the 
mother, or her agent specifically designated in writing 
shall, within thirty days after filing the notice, file a peti- 
tion in the court in the county where such child is a resi- 
dent for an adjudication of the claim of paternity and right 
to custody. If such a petition is not filed within thirty days 
after filing the notice, the claimant-father’s consent to 
adoption of the child shall not be required and any alleged 
parental rights of the claimant-father shall not be recog- 
nized thereafter in any court. After the filing of such peti- 
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tion, the court shall set a hearing date upon proper notice 
to the parties not less than ten nor more than twenty days 
after such filing. If the mother contests the claim of pater- 
nity, the court shall take such testimony as shall enable it 
to determine the facts. The claimant-father’s rights and the 
custody of the child shall be determined pursuant to sec- 
tion 43-104.22. The court shall appoint a guardian ad litem 
to represent the best interests of the child. 
We note that prior to July 1, 1998, § 43-104.05 (Cum. Supp. 
1996) provided that a petition for seeking adjudication of pater- 
nity filed pursuant thereto was to be filed “in the county court in 
the county where such child is a resident.” This language was 
amended to that contained in the statute at the time of Armour’s 
filing by the same 1998 legislation which conferred concurrent 
original jurisdiction over adoption matters to a separate juvenile 
court having custody of the child to be adopted. See 1998 Neb. 
Laws, L.B. 1041. In this same legislation, the Legislature also 
conferred concurrent jurisdiction upon the county, district, and 
separate juvenile courts with respect to “paternity determina- 
tions” which were defined as “proceedings to establish the pater- 
nity of a child under sections 43-1411 to 43-1418.” Neb. Rev. 
Stat. § 25-2740(1)(b) (Cum. Supp. 1998). See, also, § 24-517(7). 
In 1999, the Legislature amended § 43-104.05 to provide that a 
petition for adjudication of paternity filed pursuant thereto must 
be filed “in the county court in the county where such child was 
born or, if a separate juvenile court already has jurisdiction over 
the child, in such separate juvenile court.” § 43-104.05 (Supp. 
1999). See, also, 1999 Neb. Laws, L.B. 594. 

(5} Although Armour characterizes § 43-104.05 as “part of 
the adoption statutes concerning the rights of fathers,” he argues 
that it is merely a statute of limitations which “requires that the 
claimant-father file [an] action to determine his claim of pater- 
nity within 30 days of filing the notice claiming paternity, or 
lose recognition of his rights.” Brief for appellant at 6. Notably, 
Armour’s petition does not invoke Neb. Rev. Stat. § 43-1411 
(Reissue 1998), which provides in pertinent part: 

A civil proceeding to establish the paternity of a child 
may be instituted, in the court of the district where the 
child is domiciled or found . . . by (1) the mother or the 
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alleged father of such child, either during pregnancy or 
within four years after the child’s birth, unless consent or 
relinquishment has been made pursuant to sections 
43-104.08 to 43-104.24 or section 43-105 for purposes of 
adoption. ... 
(Emphasis supplied.) There is obvious tension between this 
statutory language and Armour’s theory that § 43-104.05 is a 
statute of limitations applicable to all paternity actions over 
which the district court has jurisdiction. Were this so, a biologi- 
cal father of a child born out of wedlock would have 4 years in . 
which to commence an action to establish his paternity unless he 
filed a notice of intent to do so with the biological father reg- 
istry, in which case the limitations period would be shortened to 
30 days from the date of such filing. In construing a statute, an 
appellate court will, if possible, try to avoid a construction 
which would lead to absurd, unconscionable, or unjust results. 
State ex rel. Neb. Health Care Assn. v. Dept. of Health, 255 Neb. 
784, 587 N.W.2d 100 (1998). We can conceive of no reason why 
the Legislature would create a procedure whereby the general 
statute of limitations applicable to paternity actions would be 
drastically shortened by a biological father’s stated intent to 
bring such an action. Moreover, the last quoted clause of 
§ 43-1411(1) clearly contemplates a different procedure for 
adjudicating paternity of a child when the biological mother has 
either consented to or relinquished the child for adoption. 

[6] We conclude that § 43-104.05 was intended by the 
Legislature to constitute such a procedure. Section 43-104.05 
specifically requires that “[t]he claimant-father’s rights and the 
custody of the child shall be determined pursuant to section 
43-104.22.” Section 43-104.22 in turn provides that “[a]t any 
hearing to determine a biological father’s parental rights to the 
child, the court shall receive evidence with regard to the biolog- 
ical father’s actual paternity of the child and whether he is a fit, 
proper, and suitable custodial parent for the child.” Section 
43-104.22 further authorizes the court to determine that the bio- 
logical father’s consent is not required for a valid adoption of 
the child upon a finding of one or more of eight factors, which 
include the failure to timely file a notice of intent to claim pater- 
nity and obtain custody pursuant to § 43-104.02 and the failure 


CALLAHAN v. WASHINGTON NAT. INS. CO. 145 
Cite as 259 Neb. 145 


“to timely file a petition to adjudicate his claim of paternity and 
right to custody as contemplated in section 43-104.05.” 
§ 43-104.22(7). The procedure for adjudicating paternity set 
forth in § 43-104.05 is thus an integral part of the statutory 
mechanism for the adoption of a child born out of wedlock and 
is therefore a matter of adoption which falls within the exclusive 
jurisdiction of the county court or, under certain circumstances, 
a separate juvenile court. Accordingly, the district courts lack 
subject matter jurisdiction over a petition to adjudicate paternity 
brought pursuant to § 43-104.05. 


CONCLUSION 

[7] Based upon our independent review, we conclude that a 
petition to adjudicate paternity filed pursuant to § 43-104.05 is 
a matter of adoption over which the district courts have no sub- 
ject matter jurisdiction and that, therefore, the district court in 
the present case did not err in sustaining the demurrer and dis- 
missing the action. When a lower court does not have jurisdic- 
tion over the case before it, an appellate court also lacks juris- 
diction to review the merits of the claim. Crabb v. Bishop 
Clarkson Mem. Hosp., 256 Neb. 636, 591 N.W.2d 756 (1999). 
Accordingly, we dismiss the appeal. 

APPEAL DISMISSED. 
WRIGHT, J., not participating. 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

2. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment, standing alone, is not a final, appealable order, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
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tained one of the motions, the reviewing court obtains jurisdiction over both motions 
and may determine the controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial controversy and direct fur- 
ther proceedings as it deems just. 
Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg- 
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial court. 
Insurance: Contracts: Appeal and Error. The interpretation of an insurance policy 
is a question of law, in connection with which an appellate court has an obligation to 
reach its own conclusions independent of the determination made by the lower court. 
Insurance: Contracts. An insurance policy is a contract which requires an offer and 
acceptance to be effective. 
Insurance. An application for insurance is simply an offer. 
Insurance: Contracts: Intent: Appeal and Error. In an appellate review of an 
insurance policy, the court construes the policy as any other contract to give effect to 
the parties’ intentions at the time the writing was made. Where the terms of a contract 
are clear, they are to be accorded their plain and ordinary meaning. 
Insurance: Contracts: Appeal and Error. In interpreting a contract, a court must 
first determine, as a matter of law, whether the contract is ambiguous. Whether a doc- 
ument is ambiguous is a question of law, and an appellate court considering such a 
question is obligated to reach a conclusion independent of the trial court’s decision. 
Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, or 
provision in the contract has, or is susceptible of, at least two reasonable but conflict- 
ing interpretations or meanings. 
Contracts. The fact that parties to a document have or suggest opposing interpreta- 
tions of the document does not necessarily, or by itself, compel the conclusion that the 
document is ambiguous. 
Insurance: Contracts. Interpretation of an unambiguous term or provision in an 
insurance policy presents a question of law. 
__: __. While an ambiguous insurance policy will be construed in favor of the 
insured, ambiguity will not be read into policy language which is plain and unam- 
biguous in order to construe against the preparer of the contract. 

: __.. In construing an insurance contract, a court must give effect to the instru- 


ment as a whole and, if possible, to every part thereof. 
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MILLER-LERMAN, J. 
NATURE OF CASE 

Troy Callahan filed a declaratory judgment action against 
Washington National Insurance Company (Washington 
National) seeking a determination that Washington National was 
obligated to insure him pursuant to an application for health 
insurance which he completed on April 15, 1996. Washington 
National rejected Callahan’s application after he was injured in 
a farm accident on April 30. Callahan filed a motion for partial 
summary judgment, and Washington National filed a cross- 
motion for summary judgment. The district court for Hall 
County reasoned that Callahan’s application was an offer to pur- 
chase insurance coverage which was not accepted by 
Washington National. The district court overruled Callahan’s 
motion and sustained Washington National’s motion for sum- 
mary judgment. Callahan appealed. We affirm. 


STATEMENT OF FACTS 

Callahan began working as a farmhand for Louis Myers in 
March 1996. Shortly thereafter, Myers arranged for Callahan to 
apply for health insurance for which Myers would pay the pre- 
miums. On April 15, at the Sorenson Larson Agency in Cairo, 
Nebraska, Callahan filled out an application for Washington 
National’s “WNGUARD” group plan health care insurance. 
Dorothy Obermeyer, a partner in the Sorenson Larson Agency, 
assisted Callahan in completing the application. Obermeyer 
wrote Callahan’s responses on the application, and Callahan 
signed the application. Lennis Devine, Obermeyer’s partner and 
a licensed agent of Washington National, signed the application 
as its “Producer.” 

The application contained a section labeled “Requested 
Effective Date” which included three options: a specific date, 
the date of the underwriting approval, or the first specified day 
of the month following the underwriting approval. The instruc- 
tions for the section provided that the date requested must be at 
least 10 days but no more than 60 days after the application date. 
For his proposed effective date, Callahan selected the “date of 
the underwriting approval” option. 

A section of the application labeled “Applicant’s Attestation” 
contained the following language: 
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By signing below, I attest that I have read the completed 
application form and that all my answers and statements 
recorded therein are correct, complete and wholly true to 
the best of my knowledge and belief. I understand that my 
qualification for insurance is based upon my answers and 
statements. I understand: 1) that this completed applica- 
tion, is the basis upon which Washington National will 
decide to insure me.... 
The “Applicant’s Attestation” section further provided: 

I understand that the insurance applied for shall not 
become effective until the date specified on the schedule 
page of the certificate issued by WNIC, or any amendment 
thereto, and the initial premium (including applicable fees) 
is paid in full, but in no event will insurance become effec- 
tive earlier than 10 days after the date of this 
application. 

The application also included a section labeled “Disclosure 
Authorization” which provided: 

By signing below, I authorize any licensed physician, med- 
ical practitioner, hospital, clinic or other medical or medi- 
cally-related facility, insurance company, Equifax, the 
Medical Information Bureau (MIB) or other organization, 
institution or person that has any information about me or 
my family members named in this application, or our 
health, to disclose to WNIC or its reinsurers, any such 
information. ... This form is valid for 30 months from the 
date shown below. 

Sometime after the application was completed, Obermeyer 
received a check from Myers dated April 19, 1996, in the 
amount of $473.52. Obermeyer forwarded the application and 
the check to Midwest Health Services, a representative of 
Washington National in Hastings. Midwest Health Services sent 
a letter dated April 22, 1996, to the Sorenson Larson Agency 
acknowledging receipt of the application and the check. 
Washington National received the application on April 26 and 
deposited the check into its account on April 30. 

Callahan was injured in a farm accident on April 30, 1996. In 
the accident, Callahan sustained serious injuries including the 
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loss of his left arm from above the elbow and the loss of his right 
leg below the knee. 

On May 9, 1996, Washington National sent a letter to 
Callahan informing him it was unable to accept his application 
for health insurance. Washington National stated in the letter, 
“We regret that we were not able to accept your application 
because of your recent accident and the severity of the injuries.” 
Washington National enclosed a refund check in the amount of 
$468.52, representing the amount of the check mailed with the 
application less a nonrefundable application fee of $5. 

Callahan filed a petition for declaratory judgment on April 
14, 1997, seeking a determination that he was covered by health 
care insurance pursuant to the policy of Washington National for 
which he had applied and was entitled to all benefits provided 
by the policy including payment of medical bills. Washington 
National answered that Callahan failed to meet its underwriting 
guidelines at the time its underwriting department reviewed his 
application, that its denial was proper, and that no policy had 
been issued. 

Callahan moved for partial summary judgment, asking the 
district court to find that Washington National was obligated to 
insure him as a matter of law. A hearing on Callahan’s motion 
for partial summary judgment was held September 1, 1998, at 
which time evidence was presented and Washington National 
indicated it would file a cross-motion for summary judgment. 
The hearing was continued pending the filing of Washington 
National’s motion. Washington National filed its motion for 
summary judgment, and on November 17, the district court 
received further evidence and heard further argument. 

On November 25, 1998, the district court entered its order 
overruling Callahan’s motion for partial summary judgment and 
sustaining Washington National’s motion for summary judg- 
ment. In its order, the district court stated as follows: 

The Court finds that in this tragic set of circumstances the 
insurance application is unambiguous that the Plaintiff 
submitted that it was an application only and subject to 
acceptance by the Defendant company after an underwrit- 
ing decision was made within a certain time period; 
between the time of the application and the acceptance 
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period Plaintiff suffered a medical condition upon which 
the Defendant refused to accept the application of the 
Plaintiff which is an unambiguous right reserved by the 
Defendant company at the time the application was 
presented. 

(Emphasis in original.) Callahan appealed. 


ASSIGNMENTS OF ERROR 

Callahan asserts that the district court erred (1) in sustaining 
Washington National’s motion for summary judgment and hold- 
ing as a matter of law that Washington National reserved the right 
to refuse Callahan’s application based upon a medical condition 
that occurred after Callahan completed, signed, and delivered the 
application to Washington National with the first year’s premium 
and a nonrefundable application fee and (2) in overruling 
Callahan’s motion for partial summary judgment and failing to 
hold that, pursuant to the terms of the application, Washington 
National was obligated, as a matter of law, to provide Callahan 
with the coverage for which he had applied for the reason that 
Callahan was insurable at the time he completed, signed, and 
delivered the application to Washington National with the first 
year’s premium and a nonrefundable application fee. 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Parnell v. Madonna Rehab. Hosp., 258 Neb. 
125, 602 N.W.2d 461 (1999). Although the denial of a motion 
for summary judgment, standing alone, is not a final, appealable 
order, when adverse parties have each moved for summary judg- 
ment and the trial court has sustained one of the motions, the 
reviewing court obtains jurisdiction over both motions and may 
determine the controversy which is the subject of those motions 
or make an order specifying the facts which appear without sub- 
stantial controversy and direct further proceedings as it deems 
just. Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 
N.W.2d 907 (1999). 
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[3,4] In an appeal from a declaratory judgment, an appellate 
court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial 
court. Johnson v. Clarke, 258 Neb. 316, 603 N.W.2d 373 (1999). 
The interpretation of an insurance policy is a question of law, in 
connection with which an appellate court has an obligation to 
reach its own conclusions independent of the determination 
made by the lower court. Spulak v. Tower Ins. Co., 257 Neb. 928, 
601 N.W.2d 720 (1999). 


ANALYSIS 

Summary judgment is proper as to the party who is entitled to 
judgment as a matter of law. Parnell, supra. Because both 
Callahan and Washington National filed motions for summary 
judgment and the district court sustained Washington National’s 
motion, this court has jurisdiction over both motions and may 
determine which party is entitled to judgment as a matter of law. 
See Ferguson, supra. 

[5,6] An insurance policy is a contract which requires an offer 
and acceptance to be effective. Chappelear v. Grange 
& Farmers Ins. Co., 190 Neb. 589, 210 N.W.2d 921 (1973). An 
application for insurance is simply an offer. Hemenway v. MFA 
Life Ins. Co., 211 Neb. 193, 318 N.W.2d 70 (1982). In the pre- 
sent case, we conclude that no insurance contract was formed. 
Callahan submitted an application which was simply an offer, 
and Washington National never accepted that offer. Indeed, 
Callahan makes no argument that Washington National actually 
approved the application. Instead, Callahan argues that the dis- 
trict court misinterpreted the language of the application which, 
Callahan asserts, bound Washington National to approve the 
application based on his condition on the date of the application. 
Callahan’s interpretation of the application is incorrect. 

Callahan assigns two errors. First, Callahan argues that the 
district court erred in sustaining Washington National’s motion 
for summary judgment and finding that Washington National 
had reserved the right to reject the application on the basis of 
conditions arising after the date of the application. Second, 
Callahan argues that the district court erred in denying his 
motion for partial summary judgment and failing to find that the 
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application required Washington National to consider only his 
condition on the date of the application. Both assignments of 
error require resolution of whether the correct interpretation of 
the language of the application is that determined by the district 
court or that urged by Callahan. The district court’s interpreta- 
tion of the application was correct as a matter of law. 

[7] The application Callahan submitted would have become a 
part of the insurance contract if a contract had been made, and 
the application should be interpreted pursuant to the rules of 
construction applied in interpreting an insurance contract. See 
Adolf v. Union Nat. Life Ins. Co., 170 Neb. 38, 101 N.W.2d 504 
(1960). In an appellate review of an insurance policy, the court 
construes the policy as any other contract to give effect to the 
parties’ intentions at the time the writing was made. Where the 
terms of a contract are clear, they are to be accorded their plain 
and ordinary meaning. Farm Bureau Ins. Co. v. Witte, 256 Neb. 
919, 594 N.W.2d 574 (1999). 

[8-10] In interpreting a contract, a court must first determine, 
as a matter of law, whether the contract is ambiguous. American 
Family Ins. Group v. Hemenway, 254 Neb. 134, 575 N.W.2d 143 
(1998). Whether a document is ambiguous is a question of law, 
and an appellate court considering such a question is obligated 
to reach a conclusion independent of the trial court’s decision. 
Dahlke v. John F: Zimmer Ins. Agency, 252 Neb. 596, 567 
N.W.2d 548 (1997). A contract is ambiguous when a word, 
phrase, or provision in the contract has, or is susceptible of, at 
least two reasonable but conflicting interpretations or meanings. 
Ray Tucker & Sons v. GTE Directories Sales Corp., 253 Neb. 
458, 571 N.W.2d 64 (1997). The fact that parties to a document 
have or suggest opposing interpretations of the document does 
not necessarily, or by itself, compel the conclusion that the doc- 
ument is ambiguous. Moller v. State Farm Mut. Auto. Ins. Co., 
252 Neb. 722, 566 N.W.2d 382 (1997). 

[11,12] Interpretation of an unambiguous term or provision in 
an insurance policy presents a question of law. American Family 
Ins. Group, supra. While an ambiguous insurance policy will be 
construed in favor of the insured, ambiguity will not be read into 
policy language which is plain and unambiguous in order to 
construe against the preparer of the contract. Id. 
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Applying the above rules of construction, we conclude that 
the application in the instant case is not ambiguous and that the 
district court did not err in its interpretation of the application. 
In the application, Callahan attests to understanding that the 
insurance would not become effective until the specified date 
which he had selected, and the application clearly states that the 
selected specified date was the date of the underwriting 
approval. The application was Callahan’s offer. A term of 
Callahan’s offer was that, if accepted, the effective date of cov- 
erage was to be the date of underwriting approval. It is undis- 
puted that underwriting approval was not forthcoming. 

Notwithstanding the provision in the application that the 
effective date awaited underwriting approval, Callahan argues 
that language in the “Applicant’s Attestation” section stating 
that “this completed application, is the basis upon which 
Washington National will decide to insure me” meant that the 
completed application was the exclusive basis upon which 
Washington National would make its underwriting decision and 
therefore bound Washington National to evaluate Callahan’s 
application based solely on his condition on the date of the 
application as reflected in “this completed application.” 
Callahan’s interpretation is not warranted by the language of the 
application. 

(13] The language cited by Callahan, i.e., “this completed 
application, is the basis upon which Washington National will 
decide to insure me,” does not impose upon Washington National 
the requirement that it insure Callahan without reference to infor- 
mation outside the “completed application.” Additional language 
in the application contradicts any inference that such a require- 
ment was imposed. In construing an insurance contract, a court 
must give effect to the instrument as a whole and, if possible, to 
every part thereof. Central Waste Sys. v. Granite State Ins. Co., 
231 Neb. 640, 437 N.W.2d 496 (1989). In the “Disclosure 
Authorization” section, Callahan authorizes any “organization, 
institution or person that has any information” about Callahan or 
his health to disclose such information to Washington National. 
Further, the requested effective date section states that the 
requested effective date must be at least 10 days but no more than 
60 days after the application date. Taken together, these provi- 
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sions indicate that Washington National would investigate infor- 
mation outside the application and that following such investiga- 
tion, the policy, if accepted, would be effective 10 to 60 days 
after the application date depending on the effective date selected 
by the applicant. Giving effect to the application as a whole, one 
could not reasonably conclude that Washington National was 
bound to consider only information regarding Callahan’s condi- 
tion on the date of the “completed application.” 


CONCLUSION 

We reject Callahan’s argument that Washington National was 
obligated, as a matter of law, to accept Callahan’s application 
based on his condition on the date of the application. We con- 
clude that the language of the application signed by Callahan 
was not ambiguous and that the district court did not err in inter- 
preting the application as an offer which was “subject to accep- 
tance by [Washington National] after an underwriting decision 
was made” and that Washington National properly “refused to 
accept the application.” No contract of insurance was formed. 
We therefore affirm the order of the district court entering sum- 
mary judgment in favor of Washington National. 

AFFIRMED. 
Henny, C.J., not participating. 


IN RE ESTATE OF MARGARET WADDELL PETERS, DECEASED. 
JAMES L. NELSON, PERSONAL REPRESENTATIVE 
OF THE ESTATE OF MARGARET WADDELL PETERS, DECEASED, 
APPELLEE, V. WILLIAM W. WADDELL II ET AL., APPELLANTS. 
609 N.W.2d 23 


Filed April 7, 2000. No. S-98-1300. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 
court’s decision. 

2. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 
jurisdiction of an appeal, there must be a final order entered by the court from which 
the appeal is taken; conversely, an appellate court is without jurisdiction to entertain 
appeals from nonfinal orders. 
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3. Final Orders: Appeal and Error. The three types of final orders which may be 
reviewed on appeal are (1) an order which affects a substantial right in an action and 
which in effect determines the action and prevents a judgment, (2) an order affecting 
a substantial right made during a special proceeding, and (3) an order affecting a sub- 
stantial right made on summary application in an action after a judgment is rendered. 

4. Actions: Statutes. A special proceeding entails civil statutory remedies not encom- 
passed in chapter 25 of the Nebraska Revised Statutes. 

5. Words and Phrases. A substantial right is an essential legal right, not a mere techni- 
cal right. 

6. Final Orders: Words and Phrases. When an order affects the subject matter of the 
litigation, by diminishing a claim or defense available to a defendant, the order affects 
a substantial right. 


Appeal from the County Court for Gage County: STEVEN 
Bruce TimM, Judge. Appeal dismissed. 


Lisa A. Liekhus and Michael E. Willet, of Willet, Liekhus 
& Carothers, for appellants. 


Duane W. Smith, of Dalke, Smith, Harris & Nelson, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
Certain heirs of the estate of Margaret Waddell Peters appeal 
from the county court’s order which reopened the estate and 
reappointed the personal representative 3'2 years after the court 
had entered an order formally closing the estate and discharging 
the personal representative. 


SCOPE OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Shearer v. 
Leuenberger, 256 Neb. 566, 591 N.W.2d 762 (1999). 


FACTS 
Peters died December 9, 1995, and her will was formally 
admitted to probate in the county court for Gage County, 
Nebraska, on January 9, 1996. At that time, the court determined 
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the heirs and appointed James L. Nelson as personal representa- 
tive. The will directed that Nelson pay the debts of the estate 
according to law, and article III specifically devised the sum of 
$25,000 to the P.E.O. Foundation of Des Moines, Iowa. 
Pursuant to article IV of the will, that portion of the estate not 
otherwise effectively disposed of by will or codicil was to be 
divided equally among Peters’ nephew, William W. Waddell II, 
and her nieces, Virginia Ann Sampson and Mary Josephine 
Weener. If these persons did not survive Peters but left surviv- 
ing offspring, the offspring were to take such share by right of 
representation. 

Subsequently, on May 10, 1996, Nelson filed a “Formal 
Petition for Complete Setthement After Formal Testate 
Proceeding.” Accompanying the formal petition was a schedule 
of distribution and Nelson’s final report. None of these docu- 
ments showed that a distribution was made to the P.E.O. 
Foundation. 

On June 11, 1996, the county court signed a “Formal Order for 
Complete Settlement After Formal Testate Proceeding” which 
allowed the final accounting by Nelson. The order directed 
Nelson to deliver and distribute title and possession of the assets 
of the estate to the distributees in the amount and manner set forth 
in the schedule of distribution filed with the petition for complete 
settlement. The distributions previously made by Nelson and 
reported on the final accounting were approved and ratified by the 
court. Finally, the order stated that “[t]he Authority of the 
Personal Representative shall terminate, the Personal 
Representative shall be discharged from further claims or 
demands from interested persons, and the surety on the Personal 
Representative’s bond, if any, shall be released when the follow- 
ing conditions have been met: Receipts filed with the Court.” 

On July 15, 1996, a decree of final discharge was entered by the 
county court, which found that Nelson had met all conditions set 
forth in the order for complete settlement. Thus, Nelson was dis- 
charged from further claim or demand of any interested persons. 

On October 14, 1998, Nelson filed a “Petition for 
Reappointment of Personal Representative.” The petition 
alleged that subsequent to the closing of the estate, it was dis- 
covered that the specific bequest to the P.E.O. Foundation con- 
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tained in article III of Peters’ last will and testament had not 
been paid and that as a result, excess distributions were made to 
the residuary beneficiaries of the estate. The petition requested 
that Nelson be reappointed as personal representative for the 
purpose of collecting the excess payments and paying the spe- 
cific bequest to the P.E.O. Foundation and that the inheritance 
tax be redetermined. 

On November 17, 1998, the county court ordered the reap- 
pointment of Nelson as personal representative and directed that 
letters of personal representative be issued to him. The heirs 
objected to Nelson’s reappointment, arguing that the distribu- 
tions they received from the estate had previously been adjudi- 
cated. In denying this objection, the court stated: 

Well, of course, I’m not deciding today whether or not any- 
one is going to be ordered to pay back anything, simply 
whether or not the personal representative should be given 
an opportunity to proceed, and I am going to grant the 
request. Mr. Nelson is reappointed to serve as personal rep- 
resentative for the purposes set forth in the Application, 
and he’ll be allowed to serve without bond. 

On November 23, 1998, Nelson, as personal representative of 
the estate, sued Waddell, Sampson, Madeleine Jean Wegner, 
Peter Norbeck Wegner, and Mary Nell Wegner, as heirs and 
devisees of the estate. The petition alleged that the distributions 
made to the heirs were excess distributions in that the specific 
bequest to the P.E.O. Foundation had not been paid. The issues 
set forth in the petition are not before us in this appeal. 

The heirs appealed from the order of the county court which 
reappointed Nelson as personal representative of the estate. 


ASSIGNMENT OF ERROR 
The heirs allege, summarized and restated, that the county 
court erred when it reappointed the personal representative and 
reopened the estate for the purpose of collecting excess distri- 
butions from the heirs. 


ANALYSIS 
The first issue we must consider is whether this court has 
jurisdiction to hear this appeal. A jurisdictional question which 
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does not involve a factual dispute is determined by an appellate 
court as a matter of law, which requires the appellate court to 
reach a conclusion independent from the lower court’s decision. 
Shearer v. Leuenberger, 256 Neb. 566, 591 N.W.2d 762 (1999). 

[2] Neb. Rev. Stat. § 30-1601(2) (Cum. Supp. 1998), which 
was in effect at the time the heirs filed their notice of appeal, 
provided: “An appeal may be taken by any party and may also 
be taken by any person against whom the final judgment or final 
order may be made or who may be affected thereby.” For an 
appellate court to acquire jurisdiction of an appeal, there must 
be a final order entered by the court from which the appeal is 
taken; conversely, an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. Jn re Application of SID 
No. 384, 256 Neb. 299, 589 N.W.2d 542 (1999). 

(3] The three types of final orders which may be reviewed on 
appeal are (1) an order which affects a substantial right in an 
action and which in effect determines the action and prevents a 
judgment, (2) an order affecting a substantial right made during 
a special proceeding, and (3) an order affecting a substantial 
right made on summary application in an action after a judgment 
is rendered. Neb. Rev. Stat. § 25-1902 (Reissue 1995); 
Slaymaker v. Breyer, 258 Neb. 942, 607 N.W.2d 506 (2000). 

We have not previously addressed whether an order which 
reappoints a personal representative after an estate has been for- 
mally closed is a final, appealable order. In summary, the heirs 
contend that the reappointment of the personal representative 
was a special proceeding which affected their substantial rights. 

[4] A special proceeding entails civil statutory remedies not 
encompassed in chapter 25 of the Nebraska Revised Statutes. 
State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 (1998); SID No. 
1 y. Nebraska Pub. Power Dist., 253 Neb. 917, 573 N.W.2d 460 
(1998). In the case at bar, the action by the county court reap- 
pointing the personal representative is not a statutory remedy 
encompassed within chapter 25 and, thus, involves an order 
made during a special proceeding. 

We next consider whether the order made in this special pro- 
ceeding affected a substantial right. The heirs claim that the 
order reappointing the personal representative affected a sub- 
stantial right in that the heirs are now required to defend distri- 
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butions which were approved 2 years earlier. They also contend 
that the distribution was never challenged and therefore should 
not be subject to collateral attack. The balance of their argu- 
ments address the merits of the petition and whether they should 
be required to return any alleged excess distributions. 

[5,6] A substantial right is an essential legal right, not a mere 
technical right. Holste v. Burlington Northern RR. Co., 256 Neb. 
713, 592 N.W.2d 894 (1999). When an order affects the subject 
matter of the litigation, by diminishing a claim or defense avail- 
able to a defendant, the order affects a substantial right. See id. 

In In re Miller Estate, 106 Mich. App. 222, 307 N.W.2d 450 
(1981), the probate court reopened an estate and appointed a 
personal representative several years after the probate of the 
estate had been completed. The issue presented was whether the 
order reopening the estate and appointing a successor personal 
representative was a final order. The Michigan Court of Appeals 
found that it was not and, citing Trust Co. v. Trust Co., 268 
Mich. 394, 256 N.W. 460 (1934), stated that the test of finality 
of a probate order is whether it affects with finality the rights of 
the parties in the subject matter. Since the order reopening the 
decedent’s estate and appointing a successor personal represen- 
tative was not dispositive of any of the rights of the parties, the 
court concluded that the order was not a final, appealable order. 

We likewise conclude that the order reappointing Nelson as 
personal representative did not diminish the heirs’ available 
claims and defenses to returning a portion of their bequests and 
therefore did not affect a substantial right. The heirs have not 
suffered a diminishment of any claim or defense as a result of 
the county court’s order and neither is the order dispositive of 
any of the rights of the parties. In ruling on the petition, the 
court stated: “I’m not deciding today whether or not anyone is 
going to be ordered to pay back anything, simply whether or not 
the personal representative should be given an opportunity to 
proceed ... .” The fact that the heirs may be forced to defend a 
lawsuit does not affect a substantial right. 

Absent a final, appealable order, this court lacks jurisdiction 
to consider the appeal. Therefore, the appeal is dismissed. 

APPEAL DISMISSED. 
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Amy J. BROCKHAUS, APPELLANT, 
v. MARK R. LAMBERT, APPELLEE. 
608 N.W.2d 588 


Filed April 7, 2000. No. S-98-1302. 


1. Judgments: Appeal and Error. On questions of law, a reviewing court has an obli- 
gation to reach its own conclusions independent of those reached by the lower court. 

2. Insurance: Assignments: Subrogation. The language and the intent of Neb. Rev. 
Stat. § 25-1222.01 (Reissue 1995), which provides that an insurance company is enti- 
tled to credit on any judgment rendered against an insured for any payments or par- 
tial payment of claimed damages made on behalf of such party to an injured person 
or on his or her behalf to others, include an assignee or subrogee of such injured 
person. 

3. Subrogation: Words and Phrases. Subrogation is the substitution of the subrogee, 
who is not a volunteer, for the subrogor as a result of the subrogee’s payment of a debt 
owed to the subrogor so that the subrogee succeeds to the subrogor’s right to recover 
the amount paid by the subrogee. 

4. Insurance: Subrogation. In the absence of a valid contractual provision or statute to 
the contrary, an insurer may exercise its right of subrogation only when the insured 
has obtained an amount that exceeds the insured’s loss. 

5. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 


Appeal from the District Court for Platte County: RoBerT R. 
STEINKE, Judge. Reversed and vacated. 


Douglas R. Milbourn and Jason D. Mielak, of Milbourn, 
Fehringer, Kessler & Peetz, P.C., for appellant. 


Douglas L. Kluender, of Wolfe, Snowden, Hurd, Luers & Ahl, 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
FACTUAL AND PROCEDURAL BACKGROUND 

Appellant, Amy J. Brockhaus, was injured in a two-automo- 
bile accident with appellee, Mark R. Lambert. Brockhaus sued 
Lambert and was awarded a judgment of $104,500. Lambert 
then filed a “Motion for Determination of Setoff/Credit,” alleg- 
ing that the sum of $5,000 had already been paid to Brockhaus 
by Lambert’s insurer, Allied Mutual Insurance Company (Allied 
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Mutual), and asking that this sum be credited against the 
judgment. 

Christopher Heinrich, a litigation specialist for Allied 
Mutual, averred in an affidavit that Brockhaus had been com- 
pensated for medical expenses resulting from the accident in the 
amount of $5,000 by her insurer, AMCO Insurance Group 
(AMCO), and that Allied Mutual had reimbursed AMCO for 
those expenses. In response, Brockhaus claimed that Lambert 
was not entitled to a setoff because AMCO and Allied Mutual 
were both subsidiary corporations of Allied Group, Inc. (Allied 
Group), and should be treated as the same company for purposes 
of Lambert’s motion. Brockhaus argued that if AMCO and 
Allied Mutual were, in fact, the same company, then Lambert’s 
motion should be denied because an insurance company cannot 
assert a subrogation interest against its own insured. 

The parties stipulated that AMCO and Allied Mutual were 
subsidiaries of Allied Group. The parties further stipulated that 
Allied Group, Allied Mutual, and AMCO all operated from the 
same office building; shared the same street address and post 
office box number; shared the same telephone number; had the 
same officers serving as president, secretary, and treasurer; and 
had overlapping directors. The record also reflects that corre- 
spondence from both AMCO and Allied Mutual carried the 
Allied Group logo on the letterhead. 

Although the district court acknowledged that AMCO and 
Allied Mutual were subsidiaries of Allied Group, the district 
court determined, “in consideration of the existing record[,] that 
AMCO owed no contractual duty to [Lambert] and, conversely, 
that Allied Mutual owed no contractual duty whatsoever to 
[Brockhaus].” The district court determined that the $5,000 pay- 
ment from Allied Mutual to AMCO served to satisfy AMCO’s 
subrogation interest and that the payment constituted a credit 
toward the judgment pursuant to Neb. Rev. Stat. § 25-1222.01 
(Reissue 1995). The district court sustained Lambert’s motion 
and Brockhaus appeals. 


ASSIGNMENT OF ERROR 
Brockhaus assigns that the district court erred in sustaining 
Lambert’s “Motion for Determination of Setoff/Credit.” 
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STANDARD OF REVIEW 
[1] This appeal presents questions of law. See Beeder v. Fleer, 
211 Neb. 294, 318 N.W.2d 708 (1982). On questions of law, a 
reviewing court has an obligation to reach its own conclusions 
independent of those reached by the lower court. Elsome v. 
Elsome, 257 Neb. 889, 601 N.W.2d 537 (1999); Hausman v. 
Cowen, 257 Neb. 852, 601 N.W.2d 547 (1999). 


ANALYSIS 

Lambert was awarded a credit toward the judgment pursuant 
to § 25-1222.01, which provides: 

No advance payments or partial payment of damages 
made by an insurance company or other person, firm, trust, 
or corporation as an accommodation to an injured person 
or on his behalf to others or to the heirs at law or depen- 
dents of a deceased person made under any liability insur- 
ance policy, or other voluntary payments made because of 
an injury, death claim, property loss, or potential claim 
against any insured or other person, firm, trust, or corpora- 
tion thereunder shall be construed as an admission of lia- 
bility by the insured or other person, firm, trust, or corpo- 
ration, or the payer’s recognition of such liability, with 
respect to such injured or deceased person or with respect 
to any other claim arising from the same accident or event. 
Any such payments shall constitute a credit and be 
deductible from any final settlement made or judgment ren- 
dered with respect to such injured or deceased person. In 
the event of a trial involving such a claim, the fact that such 
payments have been made shall not be admissible in evi- 
dence or brought to the attention of the jury, and the mat- 
ter of any credit to be deducted from a judgment shall be 
determined by the court in a separate hearing or upon the 
stipulation of the parties. 

(Emphasis supplied.) 

[2] In Beeder v. Fleer, supra, an automobile accident case, the 
plaintiff’s insurer compensated the plaintiff for the damage to 
her automobile. The plaintiff’s insurer, as subrogee, then 
demanded reimbursement from the defendant’s insurer. That 
reimbursement was paid. Subsequently, the plaintiff won a judg- 
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ment against the defendant, and the defendant moved for a credit 
pursuant to § 25-1222.01 for the payment made from the 
defendant’s insurer to the plaintiff’s insurer. The trial court 
denied the motion, and the defendant appealed. This court 
reversed, determining that 
this statute expressly includes payments “made under any 
liability insurance policy” and payments “made by an 
insurance company.” With reference to those persons to 
whom such payments are made prior to trial, the statute 
includes not only “an injured person” but also “on his 
behalf to others.” . . . We hold that the trial court was in 
error to construe this language to exclude payments made 
to a subrogee or assignee of the injured person. This con- 
struction of the statute would require the appellant’s insur- 
ance company to make two payments for the property 
damage in this case, including not only the prior payment 
that [defendant’s insurer] was legally obligated to make to 
[plaintiff’s insurer}, but also payment to the appellee on the 
judgment rendered. We believe that the language and the 
intent of § 25-1222.01, which provides that an insurance 
company is entitled to credit on any judgment rendered 
against an insured for any payments or partial payment of 
claimed damages made on behalf of such party to an 
injured person or on his [or her] behalf to others, includes 
[sic] an assignee or subrogee of such injured person. 
(Emphasis in original.) Beeder v. Fleer, 211 Neb. at 299-300, 
318 N.W.2d at 711. 

In the instant case, then, Lambert is entitled to a credit under 
Beeder v. Fleer, supra, if the $5,000 payment from Allied 
Mutual to AMCO was made, because Allied Mutual was legally 
obligated to satisfy AMCO’s valid subrogation interest in any 
recovery by Brockhaus from Lambert. The initial question, 
therefore, is whether AMCO had a valid subrogation interest in 
Brockhaus’ recovery. 

[3,4] Subrogation is the substitution of the subrogee, who is 
not a volunteer, for the subrogor as a result of the subrogee’s 
payment of a debt owed to the subrogor so that the subrogee 
succeeds to the subrogor’s right to recover the amount paid by 
the subrogee. See Krohn v. Gardner, 248 Neb. 210, 533 N.W.2d 
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95 (1995). In the absence of a valid contractual provision or 
statute to the contrary, an insurer may exercise its right of sub- 
rogation only when the insured has obtained an amount that 
exceeds the insured’s loss. Ploen v. Union Ins. Co., 253 Neb. 
867, 573 N.W.2d 436 (1998), quoting Shelter Ins. Cos. v. 
Frohlich, 243 Neb. 111, 498 N.W.2d 74 (1993). 

The record indicates that the $5,000 payment from AMCO to 
Brockhaus was made to compensate her for medical expenses. 
Lambert, as the moving party, has the burden to show that Allied 
Mutual’s reimbursement of AMCO was made to satisfy a valid 
subrogation right. In order to demonstrate that AMCO had a 
valid subrogation right, Lambert must show that either (1) 
Brockhaus has obtained an amount that exceeds her loss or (2) a 
statutory or contractual provision nonetheless provides a right of 
subrogation. The relevant statutory provision is Neb. Rev. Stat. 
§ 44-3,128.01 (Reissue 1998), which states: 

A provision in an automobile liability policy or endorse- 
ment which is effective in this state and which grants the 
insurer the right of subrogation for payment of benefits 
under the medical payments coverage portion of the policy 
shall be valid and enforceable, except that if the claimant 
receives less than actual economic loss from all parties 
liable for the bodily injuries, subrogation of medical pay- 
ments shall be allowed in the same proportion that the 
medical expenses bear to the total economic loss. For pur- 
poses of this section, it shall be conclusively presumed that 
any settlement or judgment which is less than the policy 
limits of any applicable liability insurance coverage con- 
stitutes complete recovery of actual economic loss. 

The difficulty is that Lambert, in support of his motion, 
offered into evidence neither the insurance policy issued by 
AMCO to Brockhaus nor the insurance policy issued to Lambert 
by Allied Mutual. Consequently, we cannot determine whether 
or not Brockhaus’ insurance policy permits AMCO a subroga- 
tion right in any recovery by Brockhaus. Furthermore, the 
record does not contain evidence by which it can be determined 
that Brockhaus was fully compensated for her loss. Absent such 
evidence, it is clear that Lambert did not sustain his burden of 
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proving that AMCO had a valid right of subrogation in 
Brockhaus’ recovery. 

Lambert did not prove that AMCO had a valid right of subro- 
gation in Brockhaus’ recovery from Lambert. Since Lambert did 
not prove that AMCO had such a subrogation right, Lambert did 
not prove that the $5,000 payment from Allied Mutual to AMCO 
was made to satisfy a valid subrogation interest. Consequently, 
Lambert did not prove that such payment was an accommoda- 
tion to Lambert requiring credit against the judgment pursuant 
to § 25-1222.01 and Beeder v. Fleer, 211 Neb. 294, 318 N.W.2d 
708 (1982). 

[5] Having so determined, we need not consider the effect of the 
corporate relationships among AMCO, Allied Mutual, and Allied 
Group. An appellate court is not obligated to engage in an analy- 
sis which is not needed to adjudicate the case and controversy 
before it. Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). 


CONCLUSION 

The district court erred in granting Lambert’s motion for credit 
against the judgment, absent proof that the payment from Allied 
Mutual to AMCO was made to satisfy a valid subrogation interest 
of AMCO in Lambert’s recovery from Brockhaus. The district 
court’s November 12, 1998, order sustaining Lambert’s “Motion 
for Determination of Setoff/Credit” is reversed and vacated. 

REVERSED AND VACATED. 
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IN RE INTEREST OF DUSTIN H. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, 
v. TONYA H., APPELLANT. 
IN RE INTEREST OF LACIE H., 
A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. MICHAEL S., APPELLANT. 
608 N.W.2d 580 


Filed April 7, 2000. Nos. S-99-141, S-99-351. 


1. Juvenile Courts: Parental Rights: Appeal and Error. In an appeal from a juvenile 
court order terminating parental rights, an appellate court tries factual questions de 
novo on the record. Appellate review is independent of the juvenile court’s findings; 
however, when the evidence is in conflict, the appellate court may give weight to the 
fact that the juvenile court observed the witnesses and accepted one version of the 
facts over another. 

2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
Teview, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

4. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or 
order finally disposing of a case, an appellate court is without jurisdiction to act and 
must dismiss the purported appeal. 

5. Parental Rights: Abandonment: Words and Phrases. For purposes of Neb. Rev. 
Stat. § 43-292(1) (Reissue 1998), “abandonment” is a parent’s intentionally withhold- 
ing from a child, without just cause or excuse, the parent’s presence, care, love, protec- 
tion, maintenance, and the opportunity for the display of parental affection for the child. 

6. Abandonment: Intent. The question of abandonment is largely one of intent, to be 
determined in each case from all the facts and circumstances. 


Appeals from the Separate Juvenile Court of Douglas 
County: DouGLas F. JOHNSON, Judge. Judgment in No. S-99-141 
affirmed. Appeal in No. S-99-351 dismissed. 


Annette Farnan, of Legal Aid Society, Inc., for appellant 
Tonya H. 


Steven M. Renteria, of Wintroub, Rinden, Sens & McCreary, 
for appellant Michael S. 


James S. Jansen, Douglas County Attorney, Kathleen S. 
Pallesen, and Kim B. Hawekotte for appellee. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Tonya H. appeals from an order of the separate juvenile court 
of Douglas County which terminated her parental rights to 
Dustin H., Brandon H., Lacie H., Brooke C., and Tara C. We 
have consolidated Tonya’s appeal with that of Michael S., who 
appeals from an order of the separate juvenile court which ter- 
minated his parental rights to Lacie. 


SCOPE OF REVIEW 

[1] In an appeal from a juvenile court order terminating 
parental rights, an appellate court tries factual questions de novo 
on the record. Appellate review is independent of the juvenile 
court’s findings; however, when the evidence is in conflict, the 
appellate court may give weight to the fact that the juvenile 
court observed the witnesses and accepted one version of the 
facts over another. In re Interest of Michael B. et al., 258 Neb. 
545, 604 N.W.2d 405 (2000). 

[2] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Thompson v. Kiewit Constr. Co., 258 Neb. 323, 
603 N.W.2d 368 (1999). 

[3] Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. US Ecology v. State, 258 Neb. 
10, 601 N.W.2d 775 (1999). 

[4] In the absence of a judgment or order finally disposing of 
a case, an appellate court is without jurisdiction to act and must 
dismiss the purported appeal. Jn re Application of SID No. 384, 
256 Neb. 299, 589 N.W.2d 542 (1999). 


FACTS 
On March 24, 1998, the State filed a petition alleging that 
Dustin, Brandon, Lacie, Brooke, and Tara were within the mean- 
ing of Neb. Rev. Stat. § 43-247(3)(a) (Supp. 1997) because of 
the faults and habits of Tonya. An amended petition alleged that 
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on or about March 19, Tonya left the children and failed to 
return for them. 

At an adjudication hearing on June 24, 1998, Tonya was rep- 
resented by counsel, but Tonya herself did not appear. Following 
the receipt of evidence, the juvenile court found that placement 
of the children in Tonya’s home at that time would be contrary 
to the health, safety, or welfare of the children. The court found 
that the children came within the meaning of § 43-247(3)(a), 
being under the age of 18 years and lacking proper parental care 
by reason of the faults or habits of Tonya in that on or about 
March 19, Tonya left three of the children with Jane Holm, 
promising to return for them that afternoon, and that on or about 
March 19, two of the children were found home alone. The chil- 
dren were placed in protective custody on March 20 after the 
Omaha Police Division was notified that Tonya had not returned 
for them. The evidence showed that on or about March 22, 
Tonya’s home was observed to be in a filthy, unwholesome con- 
dition. In addition, the court noted that as of April 27, Tonya had 
failed to contact anyone regarding the children. 

The juvenile court concluded that the children were at risk for 
harm and that the children should remain in the temporary cus- 
tody of the Nebraska Department of Health and Human Services 
(Department) for appropriate care and placement. The matter 
was then set for a dispositional hearing. 

At a dispositional hearing on August 27, 1998, the juvenile 
court found that placement of the children in Tonya’s home at 
that time would be contrary to the health, safety, or welfare of 
the children and that reasonable efforts had been made to pre- 
serve and reunify the family, but had not made reunification pos- 
sible. The court found that it was in the best interests and wel- 
fare of the children that they remain in the custody of the 
Department for appropriate care and placement. 

In addition, the juvenile court ordered Tonya to undergo a 
psychological examination, a parenting and chemical depen- 
dency evaluation, and a bonding assessment; to pay $25 to the 
clerk of the district court by August 31, 1998, as restitution for 
drug screening costs; and to pay the same amount each month 
on the 15th day of the month until further order of the court. The 
court further ordered Tonya to contribute a sum in accordance 
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with the Nebraska Child Support Guidelines. This portion of the 
order was continued until a later date to be set by counsel. Tonya 
was also ordered to immediately inform her attorney, the 
Department, and the juvenile court administrator in writing of 
any change of address or telephone number. In addition, Tonya 
was ordered not to leave Douglas County without authorization 
of the court, and it was ordered that she have no rights of visita- 
tion with the children pending further order of the court. 

On October 13, 1998, the State filed a supplemental petition, 
alleging that it was in the children’s best interests to terminate 
Tonya’s parental rights pursuant to Neb. Rev. Stat. § 43-292(1) 
(Reissue 1998) in that Tonya had abandoned the children. On 
October 28, the juvenile court continued the termination 
because Tonya could not be found. The court ordered that a dili- 
gent search be made for Tonya and that if she was not found, she 
would be notified of the termination by publication. 

The record before us concerning Michael, the father of Lacie, 
is sparse. A hearing was held on December 9, 1998, in which the 
State presented evidence in support of its motion to terminate 
parental rights to all of the children. At this time, Michael 
appeared with counsel to contest termination of his parental 
rights based upon abandonment. Michael’s motion for continu- 
ance was overruled, but his counsel was granted leave to present 
his defense at a later time. 

The State then presented evidence against Tonya regarding 
the issue of abandonment. Michelle Hemphill, a case manager 
with the Department, testified that Tonya had failed to visit the 
children and had made only two telephone calls to the 
Department over a 7-month period. Hemphill testified that from 
March 20 to October 13, 1998, Tonya failed to contact the 
Department regarding the well-being of the children. In addi- 
tion, between August 27 and October 13, Hemphill referred 
Tonya for a psychological evaluation and discussed the chemi- 
cal dependency evaluation that had been ordered by the court. 
Tonya did not complete either evaluation. Hemphill was never 
able to address any of the issues of visitation or the recom- 
mended services because she was unable to locate Tonya. 
Hemphill testified that termination of Tonya’s parental rights 
was in the children’s best interests. 
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Linda Rider-Hunt, the children’s therapist, testified that 
Tonya never made contact or visited with the children in the 6 
months preceding the filing of the supplemental petition. She 
also testified that the children’s emotional, physical, and psy- 
chological needs were being met by the foster parents and that 
these needs had not been met by Tonya either before or after the 
children were placed in protective custody. 

Bob Owens, a risk assessment investigator for the 
Department who was assigned to the case on March 25, 1998, 
testified that Tonya had not kept any of their scheduled appoint- . 
ments. The only contact Tonya had with Owens was a telephone 
call to inquire whether she was “in trouble.” Tonya told Owens 
she was fearful of being arrested by the police, and Owens 
stated that Tonya never inquired about the children’s well-being 
and foster care. 

On January 6, 1999, the juvenile court found by clear and 
convincing evidence that the children were within the meaning 
of § 43-292(1) and that it was in their best interests that Tonya’s 
parental rights be terminated. The children were ordered to 
remain in the temporary custody of the Department for appro- 
priate care and placement. At that time, the court continued the 
matter regarding Michael. 

On February 9, 1999, the matter came on for adjudication of 
Lacie as to Michael. On February 10, the juvenile court took the 
matter of termination of Michael’s parental rights under advise- 
ment. However, the record does not reflect the final disposition 
of Michael’s parental rights. On December 20, this court issued 
an order to show cause because the transcript filed herein did not 
contain a final order which terminated Michael’s parental rights. 
Michael was ordered to show cause on or before December 30 
why this appeal should not be dismissed for lack of a final, 
appealable order. The record reflects no response to this order to 
show cause. 


ASSIGNMENTS OF ERROR 
Tonya assigns as error that the juvenile court erred in termi- 
nating her parental rights under § 43-292(1) because the August 
27, 1998, order prohibited her from having visitation with the 
children, thus tolling the 6-month statutory requirement for 
abandonment. 
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Michael assigns as error that the juvenile court erred in ter- 
minating his parental rights because there was insufficient evi- 
dence in the record to find that he had abandoned Lacie or that 
termination of his parental rights was in her best interests. 


ANALYSIS 

We first consider Tonya’s appeal. Tonya claims that the juve- 
nile court erred in terminating her parental rights under 
§ 43-292(1) because the order of August 27, 1998, denied her 
visitation with the children, thus tolling the 6-month statutory 
requirement for abandonment. The question presented is 
whether Tonya’s parental rights may be terminated on the basis 
that she abandoned the children for 6 months immediately prior 
to the filing of the supplemental petition for termination of 
parental rights. The factual situation is unique because the juve- 
nile court entered an order which denied Tonya visitation with 
the children approximately 7 weeks before the supplemental 
petition was filed. 

Section 43-292 provides in pertinent part: 

The court may terminate all parental rights between the 
parents or the mother of a juvenile born out of wedlock and 
such juvenile when the court finds such action to be in the 
best interests of the juvenile and it appears by the evidence 
that one or more of the following conditions exist: 

(1) The parents have abandoned the juvenile for six 
months or more immediately prior to the filing of the 
petition. 

[5,6] For purposes of § 43-292(1), “abandonment” is a par- 
ent’s intentionally withholding from a child, without just cause 
or excuse, the parent’s presence, care, love, protection, mainte- 
nance, and the opportunity for the display of parental affection 
for the child. In re Interest of Sunshine A. et al., 258 Neb. 148, 
602 N.W.2d 452 (1999). The question of abandonment is largely 
one of intent, to be determined in each case from all the facts 
and circumstances. In re Interest of L.V., 240 Neb. 404, 482 
N.W.2d 250 (1992). 

The State claims that Tonya abandoned her children for a 
7-month period prior to the filing of the supplemental petition in 
that from March 20 until August 27, 1998, Tonya did not visit 
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the children or contact the Department regarding the well-being 
of the children. The State contends that Tonya had no excuse for 
why she left for 5'h months or why she failed to attempt any 
contact with her children for an additional 2 months. The State 
claims the August 27 order which denied visitation did not toll 
the running of the 6 months because there were other ways 
Tonya could have proved her intent to parent. 

In support of her contention that the August 27, 1998, order 
tolled the 6-month statutory requirement for abandonment, 
Tonya relies upon In re Interest of B.J.M. et al., 1 Neb. App. 
851, 510 N.W.2d 418 (1993). There, the father of four children 
was ordered on May 1, 1992, to have no visitation with his chil- 
dren. On July 9, the State filed a petition to terminate parental 
rights based upon abandonment. On September 15, the juvenile 
court concluded that the father had abandoned the children and 
that termination was in the best interests of the children. The 
Nebraska Court of Appeals reversed, concluding that the record 
showed a systematically created series of impediments which 
prevented the father from successfully developing a relation- 
ship with the children. During the 6 months immediately pre- 
ceding the filing of the petition, the father was kept at bay by 
the then Department of Social Services (DSS) and then by court 
order. 

The present case is readily distinguishable from In re 
Interest of B.J.M. et al. There, during the 6-month period pre- 
ceding the filing of the petition for termination, the father had 
renewed his interest in the children, had successfully completed 
a drug counseling program, and had remarried and taken an 
active and positive interest in his wife’s child. The father and 
his second wife had reestablished ties with the four children, 
worked with DSS to set up visitation, and persisted in their 
efforts to arrange visitation. Although these efforts were met 
with a motion to limit visitation, the father persisted in his 
efforts, responded to.a questionnaire by DSS, moved to 
Nebraska, acquired a Nebraska probation officer, and was gain- 
fully employed. Based upon the record before it, the Court of 
Appeals concluded that at the time of the termination, the father 
had demonstrated his intent during the requisite period to par- 
ticipate in the children’s lives and that his efforts were genuine. 
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The court found that the failure of the father to connect with his 
children during the requisite period was due to just cause and 
excuse, and not indifference. , 

Whether a parent has abandoned a child within the meaning of 
§ 43-292(1) is a question of fact and depends upon parental intent, 
which may be determined by circumstantial evidence. In re 
Interest of C.A., 235 Neb. 893, 457 N.W.2d 822 (1990). In an 
appeal from a juvenile court order terminating parental rights, an 
appellate court tries factual questions de novo on the record. 
Appellate review is independent of the juvenile court’s findings; 
however, when the evidence is in conflict, the appellate court may 
give weight to the fact that the juvenile court observed the wit- 
nesses and accepted one version of the facts over another. In re 
Interest of Michael B. et al., 258 Neb. 545, 604 N.W.2d 405 (2000). 

Parents have a positive duty to exhibit a continued interest in 
their children and a genuine effort to associate and maintain the 
lines of communication with those children. See Jn re Interest of 
C.K., L.K., and G.K., 240 Neb. 700, 484 N.W.2d 68 (1992). In 
In re Interest of C.A., we noted that the mother’s actions during 
the 6 months preceding the State’s motion to terminate could not 
be viewed in total isolation from the mother’s previous conduct 
and absence from the child, especially since DSS’ refusal to 
allow the mother to see the child was the result of the mother’s 
indifference to the child’s well-being. 

We conclude that the juvenile court’s order of August 27, 
1998, which prohibited Tonya from visiting the children, did not 
toll the 6-month period for purposes of abandonment. The State 
established that Tonya never visited the children and did not pro- 
vide any financial support, nor did she send them cards, gifts, or 
letters other than one birthday card which was brought to the 
Department on September 3. From March 20 until August 27, 
Tonya had no contact of any kind with the children. From 
August 27 until October 13, she had no contact with the 
Department concerning the welfare of the children. After August 
27, the Department received two telephone calls from Tonya in 
regard to a psychological evaluation and a chemical dependency 
evaluation. Tonya made no inquiry as to how the children were 
doing in foster care, nor did she ask about their well-being. She 
did not bring up any of the children in the telephone conversa- 
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tions other than to inquire about the birthday card. In addition, 
nothing was sent to the foster home by Tonya. 

From our de novo review of the record, we conclude that 
Tonya has not presented any evidence which would show a con- 
tinuing interest in the children or a genuine effort to maintain 
communication and a meaningful relationship with these chil- 
dren. There is clear and convincing evidence that Tonya has 
abandoned these children. There is also clear and convincing 
evidence that the best interests of the children require that 
Tonya’s parental rights be terminated. 

For the reasons stated herein, the judgment of the separate 
juvenile court of Douglas County terminating Tonya’s parental 
rights is affirmed. 

We next address Michael’s appeal. Before reaching the legal 
issues presented for review, it is the duty of an appellate court to 
determine whether it has jurisdiction over the matter before it. 
US Ecology v. State, 258 Neb. 10, 601 N.W.2d 775 (1999). In 
the absence of a judgment or order finally disposing of a case, 
an appellate court is without jurisdiction to act and must dismiss 
the purported appeal. In re Application of SID No. 384, 256 Neb. 
299, 589 N.W.2d 542 (1999). 

The order which terminated Michael’s parental rights does 
not appear in the record. Since we are without a final, appeal- 
able order, we are without jurisdiction to consider this appeal. 
Thus, Michael’s appeal is hereby dismissed. 

JUDGMENT IN No. S-99-141 AFFIRMED. 
APPEAL IN No. S-99-351 DISMISSED. 

GERRARD, J., concurring in part, and in part dissenting. 

I dissent with reference to the termination of Tonya’s parental 
rights. Even though the record suggests that the mother, Tonya, 
may (1) have repeatedly neglected and refused to give her chil- 
dren necessary parental care and protection, Neb. Rev. Stat. 
§ 43-292(2) (Reissue 1998); (2) have failed to complete the psy- 
chological and court-ordered chemical dependency evaluations 
and failed to correct the conditions leading to the § 43-247(3)(a) 
determination, § 43-292(6); and (3) be unfit as a parent by rea- 
son of habitual use of intoxicating liquor or narcotic drugs, 
§ 43-292(4), the State did not pursue termination of the mother’s 
parental rights under any of these grounds. Instead, the sole 
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ground for termination of the mother’s parental rights, as set 
forth in the October 13, 1998, “Supplemental Petition,” was that 
Tonya abandoned her children “for six months or more immedi- 
ately prior to the filing” of the supplemental petition. See 
§ 43-292(1). 

Thus, the State set out to prove that the mother abandoned her 
children for a period of 6 months or more immediately prior to 
October 13, 1998. The most obvious problem with the State’s the- 
ory is that on August 27, 1998, the mother was granted “no rights 
of visitation with [her] children pending further order” of the 
juvenile court. No further rights of visitation were granted to the 
mother by the juvenile court between August 27 and October 13. 

For the purposes of § 43-292(1), “abandonment” is a parent’s 
intentionally withholding from a child, without just cause or 
excuse, the parent’s presence, care, love, protection, mainte- 
nance, and the opportunity for the display of parental affection 
for the child. In re Interest of Sunshine A. et al., 258 Neb. 148, 
602 N.W.2d 452 (1999). We are starting down a dangerous and 
slippery slope if we countenance the practice of the State seek- 
ing a “no contact” or “no visitation” order from the juvenile 
court and then later claiming that the parent intentionally with- 
held from his or her child the parent’s presence, care, love, pro- 
tection, maintenance, and the opportunity for the display of 
parental affection for the child during the time that the order is 
in effect. 

It is fundamentally unfair, and a violation of the parent’s due 
process rights, to allow the termination of one’s parental rights 
on the sole basis of abandonment when utilizing portions of 
time that a parent has been court ordered to have no contact or 
“no visitation” with his or her children. I agree with the major- 
ity that from March 20 until August 27, 1998, Tonya had no con- 
tact of any kind with her children. I also acknowledge that from 
August 27 until October 13, 1998, Tonya’s only contact with her 
children was the delivery of one birthday card to the Department 
on September 3. In light of the “no visitation” order, however, I 
am not willing to say that from August 27 until October 13, this 
mother had a fair opportunity to display her presence, care, love, 
protection, and parental affection for her children. See In re 
Interest of Sunshine A. et al., supra. Therefore, I disagree with 
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the majority’s conclusion that the State proved by clear and con- 
vincing evidence that Tonya abandoned her children for 6 
months or more immediately prior to the filing of the supple- 
mental petition in this case. 

That is not to say the record demonstrates that Tonya is a fit 
parent or, as noted in my first paragraph, that the continuation of 
Tonya’s parental rights is in the best interests of her children. 
Nor am I suggesting that it is in any way improper for a juvenile 
court to utilize a “‘no visitation” order when the best interests of 
the children are served by such an order. What I am asserting is 
that it is fundamentally unfair under the Due Process Clause of 
both the federal and the state Constitutions to allow the machin- 
ery of the State to impede visitation between a parent and child 
and then to allow the termination of parental rights on the sole 
basis of abandonment, utilizing evidence from the period of 
time that the parent was court ordered to have “no visitation” 
with his or her children. 

Therefore, I would reverse the January 6, 1999, order of the 
juvenile court which terminated the parental rights of Tonya on 
the sole basis of abandonment and remand this cause for further 
proceedings. It should be noted that I concur in that portion of 
the majority’s judgment dismissing Michael’s appeal in case No. 
S-99-351. 

HENprY, C.J., and STEPHAN, J., join in this concurrence and 
dissent. 


JEAN RAMSEY, APPELLANT, 
V. STATE OF NEBRASKA, APPELLEE. 
609 N.W. 2d 18 


Filed April 7, 2000. No. S-99-683. 


1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 

2. Workers’ Compensation. The determination of how the average weekly wage of a 
workers’ compensation claimant should be calculated is a question of law. 
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3. Workers’ Compensation: Appeal and Error. Regarding questions of law, an appel- 
late court in workers’ compensation cases is obligated to make its own 
determinations. 

4. Statutes. It is not within the province of the courts to read a meaning into a statute 
that is not there. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Tom Stine, of Boucher Law Firm, for appellant. 


Don Stenberg, Attorney General, and, on brief, Carla 
Heathershaw Risko for appellee. 


HENpDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

This is an appeal from a decision of a workers’ compensation 
review panel which reversed a decision of a single judge of the 
workers’ compensation court. The appeal presents an issue of 
law regarding the manner in which an injured worker’s weekly 
wage is calculated for the purpose of awarding permanent par- 
tial disability benefits under the Nebraska Workers’ 
Compensation Act, Neb. Rev. Stat. §§ 48-101 to 48-1,117 
(Reissue 1998). 


BACKGROUND 

While employed by the State of Nebraska, Jean Ramsey sus- 
tained a compensable injury which resulted in a 5-percent per- 
manent impairment of each hand. In determining the permanent 
partial disability benefits to which Ramsey was entitled, the 
State calculated her average weekly wage by using her 26-week 
wage history pursuant to § 48-126. In this manner, the State 
determined the average weekly wage to be $249.89 and thus 
paid permanent partial disability benefits of $166.59 for a total 
of 17'2 weeks pursuant to § 48-121(3). Because payment was 
not made within 30 days after notice was given of the disability, 
the State also paid a 50-percent penalty on the calculated 
amount for the 17'4 weeks. 

In a series of letters exchanged between counsel, Ramsey dis- 
agreed with the State’s computation of her average weekly wage 
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and asserted that the correct amount was $270.80, which would 
result in a weekly benefit of $180.53. Ramsey arrived at this fig- 
ure by disregarding her actual 26-week wage history and, rely- 
ing upon § 48-121(4), multiplying her hourly wage at the time 
of the injury ($6.77) by 40, which was her usual number of 
hours worked per week. The State disputed this calculation, and 
Ramsey therefore filed a motion in the Workers’ Compensation 
Court seeking a determination of the correct computation of her 
average weekly wage and an assessment of a waiting penalty on 
amounts she claimed due but not paid. A single judge of the 
workers’ compensation court determined that Ramsey’s average 
weekly wage for purposes of awarding permanent partial dis- 
ability should be computed by applying § 48-121(4) and multi- 
plying her hourly wage at the time of the injury by a 40-hour 
workweek, resulting in an average weekly wage of $270.80. The 
single judge further found that Ramsey was entitled to interest 
and waiting-time penalties on the amounts not previously paid 
by the State pursuant to § 48-125. In addition, the single judge 
awarded Ramsey attorney fees in the amount of $1,500. 

The State appealed to the workers’ compensation review 
panel. In a two-to-one decision, the review panel reversed the 
findings of the single judge based upon its determination that 
the proper computation of average weekly wage for permanent 
partial disability was to be made pursuant to the 26-week wage 
history provision in § 48-126. The review panel corrected a 
mathematical error made by the State in its computations and 
established the average weekly wage to be $245.43. The review 
panel also reversed the award of waiting penalties and attorney 
fees. In a dissenting opinion, one member of the review panel 
concluded that Ramsey’s average weekly wage was properly 
computed pursuant to § 48-121(4). The dissenting judge con- 
curred with the panel in part, finding, however, that because 
there was a genuine dispute between the parties, no attorney fees 
or waiting-time penalties should be assessed on any amounts not 
paid. 

Ramsey perfected this timely appeal, which we moved to our 
docket on our own motion pursuant to our obligation to regulate 
the caseloads of the appellate courts. See Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 
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ASSIGNMENTS OF ERROR 
Ramsey assigns, summarized, that the review panel erred in 
calculating her average weekly wage and in reversing the trial 
court’s award of waiting penalties, interest, and attorney fees. 


STANDARD OF REVIEW 

[1] An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the 
judgment, order, or award was procured by fraud; (3) there is not 
sufficient competent evidence in the record to warrant the mak- 
ing of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award. 
Jordan v. Morrill County, 258 Neb. 380, 603 N.W.2d 411 (1999). 

[2,3] The determination of how the average weekly wage of a 
workers’ compensation claimant should be calculated is a ques- 
tion of law. Harmon v. Irby Constr. Co., 258 Neb. 420, 604 
N.W.2d 813 (1999). Regarding questions of law, an appellate 
court in workers’ compensation cases is obligated to make its 
own determinations. Hagelstein v. Swift-Eckrich, 257 Neb. 312, 
597 N.W.2d 394 (1999); Variano v. Dial Corp., 256 Neb. 318, 
589 N.W.2d 845 (1999). 


ANALYSIS 

The sole dispute between the parties involves the manner in 
which Ramsey’s average weekly wage should be calculated for 
purposes of awarding benefits for permanent partial disability. 
Because it is undisputed that Ramsey was continuously 
employed by the State prior to her injury, both parties agree that 

the starting point is § 48-126, which provides in relevant part: 
Wherever in the Nebraska Workers’ Compensation Act 
the term wages is used, it shall be construed to mean the 
money rate at which the service rendered is recompensed 
under the contract of hiring in force at the time of the acci- 
dent. . . . In continuous employments, if immediately prior 
to the accident the rate of wages was fixed by the day or 
hour or by the output of the employee, his or her weekly 
wages shall be taken to be his or her average weekly 
income for the period of time ordinarily constituting his or 
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her week’s work, and using as the basis of calculation his 
or her earnings during as much of the preceding six months 
as he or she worked for the same employer, except as pro- 
vided in sections 48-121 and 48-122. 

The dispute centers upon Ramsey’s contention that because 
she seeks permanent disability benefits, the provisions of 
§ 48-121(4) apply. That statute provides: 

For disability resulting from permanent disability, if imme- 
diately prior to the accident the rate of wages was fixed by 
the day or hour, or by the output of the employee, the 
weekly wages shall be taken to be computed upon the basis 
of a workweek of a minimum of five days, if the wages are 
paid by the day, or upon the basis of a workweek of a min- 
imum of forty hours, if the wages are paid by the hour, or 
upon the basis of a workweek of a minimum of five days 
or forty hours, whichever results in the higher weekly 
wage, if the wages are based on the output of the 
employee. 

Ramsey asserts, summarized, that under our statutory 
scheme, average weekly income for purposes of permanent dis- 
ability is determined by first making the 26-week history calcu- 
lation required by § 48-126. However, because of the language 
in § 48-126 stating “except as provided in sections 48-121 and 
48-122,” Ramsey asserts that the court must then look to 
§ 48-121(4). She argues that § 48-121(4) requires, in cases such 
as this where the permanently disabled employee is paid by the 
hour, that the average weekly wage be calculated again by mul- 
tiplying the hourly wage earned by the employee at the time of 
the accident by 40 hours. Ramsey argues that this second 
“hourly” calculation establishes a minimum, or floor, for the 
employee’s average weekly wage and that therefore, if this cal- 
culation results in a higher average wage than the 26-week cal- 
culation conducted under § 48-126, the calculation under 
§ 48-121(4) must be used to determine average weekly wage for 
purposes of awarding permanent partial disability benefits. 

In contrast, the State argues that the proper calculation of a 
worker’s average weekly wage for permanent disability is first 
made under § 48-126. The State agrees that pursuant to the 
exception language, it is also necessary to refer to § 48-121. The 
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State, however, interprets the provisions of § 48-121(4) as appli- 
cable only to those cases where the 26-week prior-wage history 
calculation is based upon workweeks of less than 40 hours, i.e., 
when the permanently disabled employee is a part-time 
employee. Thus, because Ramsey worked at least 40 hours dur- 
ing each of the 26 weeks preceding her injury, the State argues 
that § 48-121(4) does not apply. 

Our resolution of this dispute is governed by established prin- 
ciples of law. If the language of a statute is clear, the words of 
such statute are the end of any judicial inquiry regarding its 
‘meaning. Ameritas Life Ins. v. Balka, 257 Neb. 878, 601 N.W.2d 
508 (1999). In addition, in the absence of anything to the con- 
trary, statutory language is to be given its plain and ordinary 
meaning; an appellate court will not resort to interpretation to 
ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. State ex rel. Stenberg v. Moore, 258 Neb. 199, 
602 N.W.2d 465 (1999); Parnell v. Madonna Rehab. Hosp., 258 
Neb. 125, 602 N.W.2d 461 (1999). 

The weekly wage of a worker compensated on an hourly 
basis is a simple function of the hourly rate multiplied by the 
number of hours worked in a given week. The record in this case 
reflects, and the parties do not dispute, that Ramsey worked at 
least 40 hours in each of the 26 weeks which preceded her 
injury. At the beginning of this period, she was compensated at 
the rate of $5.337 per hour. At some point during approximately 
the 18th week of the period, her hourly rate was increased to 
$6.772 and remained at that level through the 26th week. The 
essence of Ramsey’s argument is that § 48-121(4) requires the 
use of the hourly rate of pay in effect at the end of the 26-week 
period in calculating the weekly wage to be used as a basis for 
computing permanent disability benefits. 

We recently addressed a similar issue in Harmon v. Irby 
Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999), in which an 
injured worker who was awarded both temporary and permanent 
disability benefits challenged the method by which a review 
panel of the workers’ compensation court calculated the average 
weekly wage upon which his benefits were based. At issue was 
a $30 per diem which the worker earned during the 6 days 
immediately preceding his injury. A single judge of the workers’ 


182 259 NEBRASKA REPORTS 


compensation court calculated the average weekly wage by 
adding the amount of the per diem to each day of the 26-week 
period. We affirmed the review panel’s reversal of this calcula- 
tion, reasoning that application of the $30 per diem to the entire 
26-week period would distort the calculation of the average 
weekly wage pursuant to § 48-126, and thus the review panel 
“properly concluded that the $30 per diem should be considered 
income only for the 6 days which [the employee] actually 
earned it.” 258 Neb. at 429, 604 N.W.2d at 820. 

We find no language in § 48-121(4) which would require a 
distortion of the average weekly wage computation by applica- 
tion of an hourly rate for any portion of the 26-week period when 
it was not in effect. As to hourly employees, § 48-121(4) alters 
the computation of the average weekly wage under § 48-126 only 
to the extent that it requires that a minimum of 40 hours per week 
be utilized in making the computation, which would result in 
part-time hourly employees with permanent disabilities being 
treated as though they had worked a 40-hour workweek. See, 
Hayes v. A.M. Cohron, Inc., 224 Neb. 579, 400 N.W.2d 244 
(1987), disapproved on other grounds, Heiliger v. Walters 
& Heiliger Electric, Inc., 236 Neb. 459, 461 N.W.2d 565 (1990); 
Fordham v. West Lumber Co., 2 Neb. App. 716, 513 N.W.2d 52 
(1994). Section 48-121(4) contains no provision requiring the 
use of an hourly wage rate different from that which was actually 
in effect during each of the weeks utilized in computing the aver- 
age weekly wage. It is not within the province of the courts to 
read a meaning into a statute that is not there. Nelson v. City of 
Omaha, 256 Neb. 303, 589 N.W.2d 522 (1999). 

We disagree with Ramsey’s contention that her position is 
supported by our statement in McGowan v. Lockwood Corp., 
245 Neb. 138, 143, 511 N.W.2d 118, 122 (1994), that “[a]ll cal- 
culations to be made under the provisions of Neb. Rev. Stat. 
§ 48-121 (Reissue 1988), and amendments thereto, have refer- 
ence to wages, percentages, and results as of the time of injury.” 
(Emphasis in original.) See, also, Osteen v. A. C. and S., Inc., 
209 Neb. 282, 307 N.W.2d 514 (1981). The issue in McGowan 
was whether a wage increase received after the date of the injury 
could be considered in computing the wage upon which perma- 
nent disability benefits were based. Resolving that question in 
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the negative, we noted the language of § 48-126 defining 
“wages” as used in the Nebraska Workers’ Compensation Act to 
mean “ ‘the money rate at which the service rendered is recom- 
pensed under the contract of hiring in force at the time of the 
accident.’”” McGowan, 245 Neb. at 143, 511 N.W.2d at 122. 
This definition, however, demonstrates only that it is the wages 
earned during the time period preceding the injury that are rele- 
vant in the computation of permanent disability benefits. The 
same statute, § 48-126, requires that in continuous employment 
where the worker is compensated on an hourly basis immedi- 
ately prior to the accident, the weekly wage 
shall be taken to be his or her average weekly income for 
the period of time ordinarily constituting his or her week’s 
work, and using as the basis of calculation his or her earn- 
ings during as much of the preceding six months as he or 
she worked for the same employer, except as provided in 
sections 48-121 and 48-122. 
In the present case, § 48-122 dealing with compensation for 
injuries resulting in death is inapplicable, and as we have noted 
above, § 48-121(4) is not applicable because Ramsey worked at 
least 40 hours during each of the weeks utilized in the calcula- 
tion of her average weekly wage. Moreover, as we noted in 
Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 
(1999), § 48-126 does not permit the backward extrapolation of 
a wage increase so as to distort the average weekly wage actu- 
ally earned by the worker prior to a compensable injury. 


CONCLUSION 

Based upon our independent determination of the question of 
law presented in this appeal, we conclude for the foregoing rea- 
sons that the review panel did not err in determining that 
Ramsey’s average weekly wage was $245.43, based upon her 
actual earnings during the 26-week period which preceded her 
injury. Thus, the judgment of the review panel is affirmed. 

AFFIRMED. 
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DAVID AND SUSAN NORMAN, INDIVIDUALLY 

AND AS NEXT FRIEND OF CHRISTOPHER NORMAN, 
A MINOR CHILD, APPELLEES, 
v. OGALLALA PUBLIC SCHOOL DISTRICT, 
KEITH CounTy District No. 1, A POLITICAL SUBDIVISION, 

AND WILLIS HASTINGS, INDIVIDUALLY AND 

AS EMPLOYEE OF SCHOOL DISTRICT, APPELLANTS. 
609 N.W. 2d 338 


Filed April 14, 2000. No. S-98-993. 


Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur- 
suant to the Political Subdivisions Tort Claims Act, the findings of the trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the verdict, it must be considered in the light 
most favorable to the successful party. Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every inference that can reason- 
ably be deduced from the evidence. 

Political Subdivisions Tort Claims Act: Liability. When the facts are undisputed, 
the determination of whether the discretionary function exemption of the Political 
Subdivisions Tort Claims Act applies is a question of law. 

Appeal and Error. As to questions of law, an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision made by the court below. 
Trial: Expert Witnesses: Appeal and Error. A trial court is allowed discretion in 
determining whether a witness is qualified to testify as an expert, and unless the 
court’s finding is clearly erroneous, such a determination will not be disturbed on 
appeal. 

Damages: Appeal and Error. An award of damages may be set aside as excessive 
or inadequate when, and not unless, it is so excessive or inadequate as to be the result 
of passion, prejudice, mistake, or some other means not apparent in the record. If an 
award of damages shocks the conscience, it necessarily follows that the award was the 
result of passion, prejudice, mistake, or some other means not apparent in the record. 
However, the amount of damages is a matter solely for the fact finder, whose action 
in this respect will not be disturbed on appeal if it is supported by evidence and bears 
a reasonable relationship to the elements of damages proved. 

Political Subdivisions Tort Claims Act: Liability: Words and Phrases. The dis- 
cretionary function exemption extends only to basic policy decisions made in gov- 
emmental activity, and not to ministerial activities implementing such policy 
decisions. 

Expert Witnesses. There is no exact standard for fixing the qualifications of an 
expert. 

Trial: Expert Witnesses. Determining the weight that should be given expert testi- 
mony is uniquely the province of the fact finder. 

Negligence. Advisory safety standards may represent a consensus of what a reason- 
able person in a particular industry would do, and therefore may be helpful to the trier 
of fact in deciding whether the standard of care has been met. 
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10. __. Negligence must be measured against the particular set of facts and circum- 
stances which are present in each case. 

11. Negligence: Proximate Cause. A proximate cause is a cause (1) that produces a 
result in a natural and continuous sequence and (2) without which the result would not 
have occurred. 

12. Trial: Negligence: Proximate Cause. The determination of causation is ordinarily a 
question for the trier of fact. 

13. Damages: Appeal and Error. On appeal, the fact finder’s determination of damages 
is given great deference. 


Appeal from the District Court for Keith County: Joun P. 
Murpny, Judge. Affirmed. 


Todd R. McWha and Keith A. Harvat, of Murphy, Pederson, 
Waite & McWha, for appellants. 


James L. Zimmerman, of Sorensen & Zimmerman, P.C., for 
appellees. 


HEnpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


HENnry, C.J. 
INTRODUCTION 

David and Susan Norman, individually and on behalf of their 
son, Christopher Norman (Christopher), brought a negligence 
action against the Ogallala Public School District, Keith County 
District No. 1, and teacher Willis Hastings. Christopher suffered 
severe injuries when the shirt he was wearing during a welding 
class caught fire. The district court for Keith County found the 
school district and Hastings negligent and awarded damages in 
the amount of $342,290.80. The school district and Hastings 
then filed this appeal. We moved this case to our docket pursuant 
to our power to regulate the caseloads of this court and the 
Nebraska Court of Appeals. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 


FACTUAL BACKGROUND 
In November 1994, Christopher, a 15-year-old freshman, was 
enrolled in a welding class at the Ogallala High School. The 
class was taught by Hastings and included instruction in both 
arc and acetylene welding. Students in the class were beginning 
welders who had not yet become proficient at welding. 
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The school provided certain protective gear for students to 
wear during the welding class consisting of goggles, helmets, 
leather gloves, and leather leggings. Students were encouraged, 
but not required, to utilize this protective gear. The school did not 
provide leather aprons for students’ use during the welding class. 

Classroom instruction was provided as part of the welding 
class. Students were given a textbook and handouts, which dis- 
cussed welding procedures and certain safety measures in set- 
ting up and using welding equipment. Students also took a vari- 
ety of tests which included performance of certain welding 
operations. None of these tests defined what type of protective 
clothing should be worn while welding, and most of the tests 
made no reference to protective clothing. 

Hastings told students that they needed to wear “protective 
clothing” while welding and provided them with handouts 
regarding protective clothing. These handouts made reference 
only to leather clothing or clothing made from “heavy fire resis- 
tant cloth.” The handouts depicted a welder wearing a helmet, 
leather jacket, coveralls, and gloves. However, Hastings simply 
told students to bring an “old shirt” from home to wear during 
class. Hastings allowed students to decide what to wear during 
welding class and did not inspect their clothing. Students were 
not prevented from welding regardless of what they were wear- 
ing. Information about protective clothing was not provided to 
students’ parents. Hastings’ deposition was offered and admitted 
into evidence, without objection to the following testimony: 

Q You would agree it was your responsibility to ensure 
that the clothing worn by the student would minimize the 
risk of igniting themselves? 

A No. 

Q You would not agree with that? 

A No. 


Q My question is, is it your duty to ensure that they are 
wearing proper protective clothing to minimize the risk of 
them igniting themselves? 

A No. No. 

Q That’s not your job? 

A No. 
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On November 16, 1994, Christopher was acetylene welding 
while wearing a black T-shirt. Over this, he wore his “protective 
clothing,” a long-sleeved cotton-flannel shirt which was but- 
toned to the neck, with the sleeves also buttoned. While 
Christopher was welding, his flannel shirt ignited on the left 
side. Hastings and another shop teacher realized that 
Christopher’s shirt was on fire and, after a struggle, managed to 
remove the shirt. The cotton-flannel shirt and black T-shirt were 
both burned over the entire left side. 

Christopher suffered second- and third-degree burns to his 
chest, left side, and left arm, constituting 10 percent of his body. 
Christopher was treated at the Greeley Burn Center in Greeley, 
Colorado, where he underwent a debridement process during 
which dead skin was scraped from the burn every day for 2 
weeks, causing extreme pain. He underwent painful therapy for 
several months and eventually had to have a skin graft taken 
from his thigh to allow the burn to heal. Christopher also had to 
wear a pressure garment for 1'4 years in order to reduce scarring 
and had to perform exercises to prevent tightening of the scarred 
area. The significant scarring from the burns is permanent, but 
Christopher’s range of motion and activities have not been lim- 
ited as a result of the scarring and it is unlikely that he will have 
to have any further medical treatment. 

The Normans brought a negligence action under the Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 13-902 to 
13-926 (Reissue 1991 & Cum. Supp. 1994), against the school 
and Hastings (hereinafter collectively the school), individually 
and on Christopher’s behalf. The school denied any negligence 
and asserted that it was immune from any negligence claim pur- 
suant to the discretionary function exemption of the Political 
Subdivisions Tort Claims Act. The case was tried to the court. 

At trial, three expert witnesses testified regarding welding 
safety standards. The American Welding Society (AWS) has 
promulgated certain safety standards which have been adopted 
by the American National Standards Institute (ANSI) and pub- 
lished in an ANSI safety standard. We will refer to the advisory 
safety standard then in effect as “ANSI Z49.1-94.” ANSI is an 
organization which acts as a depository of industry and trade 
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standards. ANSI adopts standards submitted to it by industrial 
organizations and distributes these standards to the public. The 
three experts who testified at trial agreed that ANSI Z49.1-94 is 
applicable to anyone carrying out the welding process, includ- 
ing those in a school setting. ANSI Z49.1-94 was offered and 
admitted into evidence without objection. 

C. Phillip Colver, one of the Normans’ two expert witnesses, 
is a chemical engineering consultant who has studied the weld- 
ing process during his professional career. Colver performed 
tests on the cotton-flannel shirt and cotton T-shirt Christopher 
was wearing the day he was burned. Colver holds a Ph.D. in 
chemical engineering and performs consulting in several areas, 
including flammability of materials, fires and arson, fire protec- 
tion and suppression systems, and industry-government stan- 
dards, including ANSI. Colver determined that the cotton-flan- 
nel shirt first ignited on the lower portion of the left side. Colver 
testified that this type of shirt offered no protection from the fire 
hazards involved in welding. 

Colver also testified about ANSI Z49.1-94, which at E4.3 
provides in part, “Heavier materials such as woolen clothing or 
heavy cotton are preferable to lighter materials because they are 
more difficult to ignite. Cotton clothing, if used for protection, 
should be chemically treated to reduce its combustibility.” 
Colver testified further that ANSI Z49-1-94, E4.3.3, provides 
that leather aprons shall be worn when additional protection is 
needed while welding. He testified that ANSI Z49.1-94, § 4.6, 
provides, “Persons exposed to welding hazards shall be trained 
in the use of, and understand the reasons for, protective clothing 
and equipment.” 

In Colver’s opinion, the students were not properly trained or 
supervised regarding proper protective clothing and the school 
did not follow the ANSI safety standards regarding protective 
clothing. Colver also testified that in a school setting, when 
dealing with students who have less appreciation of welding 
hazards than a professional welder, the safest possible setting 
should be provided. It was also his opinion that the fact that 
Christopher was not wearing proper protective clothing was the 
proximate cause of Christopher’s injuries. 
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James Rhone, director of environmental health and safety at 
the University of Nebraska-Lincoln, testified on behalf of the 
Normans about proper safety procedures. Rhone has a master’s 
degree in chemistry and is the official “safety officer” for the 
university. Rhone is responsible for keeping the university in 
compliance with safety regulations. Rhone was trained in weld- 
ing in high school, but no longer performed any welding opera- 
tions at the time of trial. 

Rhone testified that in his opinion there were no safety prac- 
tices taught in Hastings’ welding class, even though safety 
would be especially important when teaching young students to 
weld. It was Rhone’s opinion that simply giving students hand- 
outs to read was not an adequate safety procedure. Rhone also 
testified that the term “should” as used in ANSI Z49.1-94, E4.3, 
expresses a recommendation that cotton clothing be chemically 
treated to reduce combustibility. Rhone testified that the 
school’s failure to provide proper protective clothing and use 
proper safety procedures was the proximate cause of 
Christopher’s injuries. Both Rhone and Colver testified that had 
the school followed proper procedures with respect to protective 
clothing, Christopher would not have been burned. 

Donald Lynn, a professional welding engineer, testified on 
behalf of the school. Lynn testified that the school was in com- 
pliance with ANSI Z49.1-94, E4.3, on the day of Christopher’s 
accident because it is not mandatory under ANSI Z49.1-94, 
E4.3, that leather or flame-retardant clothing be worn while 
welding. In Lynn’s opinion, Christopher was properly dressed 
for welding, the school properly informed students and parents 
about protective clothing, and students were properly supervised 
during class. Lynn testified that there was no breach of duty by 
the school which caused this accident. 

Testimony was also adduced on the issue of the pain 
Christopher endured due to his injuries. Christopher and his par- 
ents testified about the pain Christopher endured while undergo- 
ing the debridement process. Donald Hunter, an occupational 
therapist trained in burn care and therapy who treated 
Christopher, testified to the pain Christopher underwent during 
the debridement process and the skin-grafting. Photographs intro- 
duced into evidence depict the extent and severity of the burns. 
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In its order issued on July 22, 1998, the court determined that 
the discretionary function exception to the Political 
Subdivisions Tort Claims Act did not apply in this case. The 
court further found that the school was negligent in allowing 
Christopher to wear an untreated cotton-flannel shirt while 
welding, in failing to ensure that students wore proper protective 
clothing, in failing to provide students and parents with suffi- 
cient information about protective clothing, and in failing to 
provide students with leather aprons to wear during the welding 
class. The court found that the school’s negligence was a proxi- 
mate cause of Christopher’s injuries and awarded damages in 
the amount of $342,290.80. 

The school made a motion for judgment notwithstanding the 
verdict or for a new trial, which was overruled. This appeal 
followed. 


ASSIGNMENTS OF ERROR 

The school claims, restated and summarized, that the trial 
court erred in (1) determining that the discretionary function 
exception did not apply; (2) allowing the opinions of Colver and 
Rhone into evidence; (3) interpreting ANSI Z49.1-94, E4.3; (4) 
finding the school negligent in allowing Christopher to wear an 
untreated cotton-flannel shirt while welding; (5) finding the 
school negligent in failing to ensure students wore proper cloth- 
ing; (6) determining the school failed to provide students and 
parents with sufficient information about protective clothing; (7) 
determining that the school was negligent in failing to provide 
leather aprons to students; (8) determining that the school’s neg- 
ligence was a proximate cause of Christopher’s injuries; and (9) 
awarding excessive damages. 


STANDARD OF REVIEW 

[1] In actions brought pursuant to the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not be dis- 
turbed on appeal unless they are clearly wrong, and when deter- 
mining the sufficiency of the evidence to sustain the verdict, it 
must be considered in the light most favorable to the successful 
party. Every controverted fact must be resolved in favor of such 
party, and it is entitled to the benefit of every inference that can 
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reasonably be deduced from the evidence. Johnson v. School 
Dist. of Millard, 253 Neb. 634, 573 N.W.2d 116 (1998). 

[2,3] When the facts are undisputed, the determination of 
whether the discretionary function exemption of the Political 
Subdivisions Tort Claims Act applies is a question of law. Jasa 
v. Douglas County, 244 Neb. 944, 510 N.W.2d 281 (1994). As to 
questions of law, an appellate court has an obligation to reach an 
independent conclusion irrespective of the decision made by the 
court below. Harmon v. Irby Constr. Co., 258 Neb. 420, 604 
N.W.2d 813 (1999). 

[4] A trial court is allowed discretion in determining whether 
a witness is qualified to testify as an expert, and unless the 
court’s finding is clearly erroneous, such a determination will 
not be disturbed on appeal. McArthur v. Papio-Missouri River 
NRD, 250 Neb. 96, 547 N.W.2d 716 (1996). 

[5] An award of damages may be set aside as excessive or 
inadequate when, and not unless, it is so excessive or inadequate 
as to be the result of passion, prejudice, mistake, or some other 
means not apparent in the record. Anderson/Couvillon vy. 
Nebraska Dept. of Soc. Servs., 253 Neb. 813, 572 N.W.2d 362 
(1998). If an award of damages shocks the conscience, it neces- 
sarily follows that the award was the result of passion, prejudice, 
mistake, or some other means not apparent in the record. Id. 
However, the amount of damages is a matter solely for the fact 
finder, whose action in this respect will not be disturbed on 
appeal if it is supported by evidence and bears a reasonable rela- 
tionship to the elements of damages proved. Id. 


ANALYSIS 


DISCRETIONARY FUNCTION EXEMPTION 
The school claims that it is immune from any alleged negli- 
gence in this case pursuant to the discretionary function exemp- 
tion of the Political Subdivisions Tort Claims Act. Section 
13-910(2) provides: 
The Political Subdivisions Tort Claims Act... shall not 
apply to: 


... any Claim based upon the exercise or performance of 
or the failure to exercise or perform a discretionary func- 
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tion or duty on the part of the political subdivision or an 
employee of the political subdivision, whether or not the 
discretion is abused. 

[6] The purpose of the discretionary function exemption is to 
prevent judicial “second-guessing” of legislative and administra- 
tive decisions grounded in social, economic, and political policy 
through the medium of an action in tort. Jasa, supra. The discre- 
tionary function exemption extends only to basic policy decisions 
made in governmental activity, and not to ministerial activities 
implementing such policy decisions. Parker v. Lancaster Cty. Sch. 
Dist. No. 001, 256 Neb. 406, 591 N.W.2d 532 (1999). Examples 
of discretionary functions include the initiation of programs and 
activities, establishment of plans and schedules, and judgmental 
decisions within a broad regulatory framework lacking specific 
standards. See Jasa, supra. The discretionary function exemption 
in tort claims acts extends only to basic policy decisions and not 
to the exercise of discretionary acts at an operational level. Talbot 
v. Douglas County, 249 Neb. 620, 544 N.W.2d 839 (1996). See, 
also, Parker, supra; Talbot, supra; Hamilton v. City of Omaha, 
243 Neb. 253, 498 N.W.2d 555 (1993); Koepf v. County of York, 
198 Neb. 67, 251 N.W.2d 866 (1977). The political subdivision 
remains liable for negligence of its employees at the operational 
level, where there is no room for policy judgment. Talbot, supra. 

The school claims that Hastings’ decisions regarding supervi- 
sion, materials, and clothing to be worn during the welding class 
involve an element of judgment or choice and are thus “policy 
decisions,” to which the discretionary function exemption 
applies. However, Hastings’ decisions involving the welding 
class are not basic policy decisions, but are discretionary acts at 
an operational level. Such decisions are not planning-level deci- 
sions involving social, economic, or political policy judgment 
and do not come within the discretionary function exemption. 
See Parker, supra. We conclude as a matter of law that the dis- 
cretionary function exemption has no application in this case. 


EXPERT TESTIMONY 
The school asserts the trial court erred in admitting the expert 
testimony of Colver and Rhone, claiming that these experts 
“lacked foundation” to give any opinions related to welding. 
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[7] There is no exact standard for fixing the qualifications of 
an expert. Danielsen v. Richards Mfg. Co., Inc., 206 Neb. 676, 
294 N.W.2d 858 (1980). A trial court is allowed discretion in 
determining whether a witness is qualified to testify as an expert, 
and unless the court’s finding is clearly erroneous, such a deter- 
mination will not be disturbed on appeal. McArthur v. Papio- 
Missouri River NRD, 250 Neb. 96, 547 N.W.2d 716 (1996). 

[8] The record indicates that both Colver and Rhone were 
qualified to testify as experts in this case. Colver is a chemical 
engineer who testified about the flammability of the shirt and 
ANSI Z49.1-94. Rhone, a safety director, testified about safety 
practices that would be adequate for a school welding class. 
Both experts possessed special skill or knowledge regarding 
safety standards and practices and were clearly testifying in 
their areas of expertise. Additionally, both experts had general 
knowledge of the welding process. The fact that Colver and 
Rhone were not professional welders does not mean they were 
not competent to render opinions about safety practices. The 
school argues, in essence, that its expert, Lynn, is more qualified 
than Colver and Rhone because Lynn is a professional welder. 
However, this goes to the weight, not the admissibility, of the 
testimony. See Danielsen, supra. Determining the weight that 
should be given expert testimony is uniquely the province of the 
fact finder. Jones v. Meyer, 256 Neb. 947, 594 N.W.2d 610 
(1999). See, also, Danielsen, supra. The trial court’s determina- 
tion that Colver and Rhone were qualified to testify as experts 
was not clearly erroneous. 


ANSI STANDARD 

The parties do not dispute that ANSI Z49.1-94 was relevant 
to the facts of this case. However, the school argues that the trial 
court erred in its interpretation of that standard, and in particu- 
lar E4.3. This section provides in part, “Cotton clothing, if used 
for protection, should be chemically treated to reduce its com- 
bustibility.’ Under ANSI Z49.1-94, §§ 2.6 and 2.7, the term 
“should” indicates provisions which are not mandatory, while 
the term “shall” indicates provisions which are mandatory. The 
school claims the trial court improperly substituted its own def- 
inition of the term “should” in determining that the school was 
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negligent in allowing Christopher to wear untreated cotton 
clothing during the welding class. 

(9] The trial court determined that the term “should” as used 
in ANSI Z49.1-94, E4.3, carries “an expression of duty or obli- 
gation.” The school claims that because the wearing of chemi- 
cally treated cotton is not “mandatory” under ANSI Z49.1-94, 
E4.3, the school did not breach its duty of care by allowing 
Christopher to wear an untreated cotton-flannel shirt. However, 
this standard is applicable to anyone performing welding, and 
while it may not be “mandatory” for all welders to wear chemi- 
cally treated cotton, the court noted that students who are learn- 
ing to weld need to be provided with as much protection as pos- 
sible. The standard of care in this case is that of ordinary 
negligence, or what a reasonable person would or would not do 
under similar circumstances. See Tapp v. Blackmore Ranch, 254 
Neb. 40, 575 N.W.2d 341 (1998). Advisory safety standards, 
such as the ANSI standard, may represent a consensus of what a 
reasonable person in a particular industry would do, and there- 
fore may be helpful to the trier of fact in deciding whether the 
standard of care has been met. Hansen v. Abrasive Engineering 
and Manufacturing, 317 Or. 378, 856 P.2d 625 (1993); Kent 
Village v. Smith, 104 Md. App. 507, 657 A.2d 330 (1995). See, 
also, Tite v. Omaha Coliseum Corporation, 144 Neb. 22, 12 
N.W.2d 90 (1943); Davis v. GBR Properties, 233 Ga. App. 550, 
504 S.E.2d 204 (1998); Meseck v. General Elec. Co., 195 
A.D.2d 798, 600 N.Y.S.2d 384 (1993). ANSI Z49.1-94, E4.3, 
clearly expresses a recommendation that cotton clothing be 
chemically treated if it is used for protection. The school did not 
follow that recommendation, which may be considered as evi- 
dence of negligence. We determine that under the circumstances 
of this case, considering the sufficiency of the evidence in the 
light most favorable to the successful parties, the trial court’s 
utilization of ANSI Z49.1-94, E4.3, was not clearly wrong. See 
Johnson v. School Dist. of Millard, 253 Neb. 634, 573 N.W.2d 
116 (1998). 


FINDINGS OF NEGLIGENCE 
[10] The school claims the trial court erred in finding the 
school negligent in several respects. First, the school claims the 
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trial court erred in finding that the school was negligent in 
allowing Christopher to wear an untreated cotton-flannel shirt 
while welding. The school claims that under ANSI Z49.1-94, 
E4.3, it is not mandatory that cotton clothing be chemically 
treated and that thus, the school did not breach its duty by allow- 
ing Christopher to wear the untreated shirt. However, negligence 
must be measured against the particular set of facts and circum- 
stances which are present in each case. Hearon v. May, 248 Neb. 
887, 540 N.W.2d 124 (1995); Brahatcek v. Millard School 
District, 202 Neb. 86, 273 N.W.2d 680 (1979). 

Students in the welding class were not professional welders 
and had not perfected their welding techniques. Colver testified 
that in a school setting, when dealing with students who have 
less appreciation of welding hazards than a professional welder, 
the safest possible setting should be provided. Chemical treat- 
ment reduces the risk of cotton clothing becoming ignited. The 
court recognized the importance of the particular circumstances 
of this case in finding that the school breached its duty of care 
by allowing inexperienced welders to wear untreated cotton 
shirts. Although ANSI Z49.1-94, E4.3, may not make wearing 
chemically treated cotton “mandatory,” we cannot say that the 
trial court’s finding of negligence was clearly wrong based on 
the evidence. 

The school next asserts that the trial court erred in finding 
that the school was negligent in failing to ensure students wore 
proper clothing. However, there is competent evidence in the 
record that students were not properly informed about the type 
of protective clothing to wear, that they were not prevented from 
welding regardless of what they were wearing, and that Hastings 
never inspected what types of clothing students wore. The trial 
court found that under the circumstances, the school was negli- 
gent in failing to ensure that students wore proper clothing. 
Based on the evidence, the trial court’s finding in this respect 
was not clearly wrong. 

The school further claims the trial court erred in finding the 
school negligent in failing to provide students and parents with 
sufficient information about protective clothing. The trial court 
found that even though Hastings was aware that ANSI Z49.1-94, 
E4.3, recommended that cotton clothing be chemically treated if 


196 259 NEBRASKA REPORTS 


used for protection, he never provided this information to stu- 
dents or parents, which would have allowed them to make an 
informed choice as to the type of clothing to select. The record 
shows that Hastings provided no information to parents regard- 
ing protective clothing. Based on the evidence, the trial court’s 
finding of negligence was not clearly wrong. 

Finally, the school asserts that the trial court erred in finding 
that the school was negligent by failing to provide leather aprons 
for students to wear while welding. The school claims leather 
aprons were not required by ANSI Z49.1-94. However, ANSI 
ZA9.1-94, § 4.3.3, provides, “Durable flame-resistant aprons 
made of leather or other suitable materials shall be used to pro- 
tect the front of the body when additional protection against 
sparks and radiant energy is needed.” The court noted in its 
order that the handouts students were given depicted a welder 
wearing leather clothing, recommended that leather aprons or 
jackets be worn, and provided no alternatives if leather clothing 
was not provided. Based on a review of these handouts, the court 
determined that a leather apron would have covered the area 
where Christopher’s shirt caught fire, and had Christopher been 
wearing an apron, he would not have been burned. The trial 
court’s finding that the school was negligent in failing to provide 
leather aprons, considered in the light most favorable to the suc- 
cessful parties, was not clearly wrong. See Johnson v. School 
Dist. of Millard, 253 Neb. 634, 573 N.W.2d 116 (1998). 


PROXIMATE CAUSE 

[11,12] The school claims the trial court erred in finding that 
the school’s negligence was the proximate cause of 
Christopher’s injuries. A proximate cause is a cause that (1) pro- 
duces a result in a natural and continuous sequence and (2) with- 
out which the result would not have occurred. Stiver v. Allsup, 
Inc., 255 Neb. 687, 587 N.W.2d 77 (1998). The determination of 
causation is ordinarily a question for the trier of fact. Tapp v. 
Blackmore Ranch, 254 Neb. 40, 575 N.W.2d 341 (1998). 

The evidence presented by the Normans established that had 
the school followed proper safety procedures with regard to pro- 
tective clothing, Christopher would not have been wearing the 
shirt in question, would not have been allowed to weld while 
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wearing the shirt, or would have been wearing a leather apron 
which would have covered the area of the shirt which caught 
fire. Two expert witnesses testified that had Christopher not 
been wearing the cotton-flannel shirt on the day in question, he 
would not have been injured and that the school’s negligence 
was the cause of Christopher’s injuries. Based on the evidence 
presented, the trial court’s finding that the school’s negligence 
was the proximate cause of Christopher’s injuries was not 
clearly wrong. 


DAMAGES 

[13] The school claims the trial court’s award of $342,290.80 
in damages is excessive. On appeal, the fact finder’s determina- 
tion of damages is given great deference. Seeber v. Howlette, 
255 Neb. 561, 586 N.W.2d 445 (1998); Nichols v. Busse, 243 
Neb. 811, 503 N.W.2d 173 (1993). 

The school claims the damages are excessive because 
Christopher has completely recovered from his injuries, has no 
limitations on his range of motion or his activities, and it is 
unlikely that he will incur future medical expenses. However, 
the record contains extensive evidence, including both testi- 
mony and photographs, demonstrating the pain that Christopher 
endured and the permanent scarring resulting from the burns. In 
addition to the pain Christopher endured, Christopher’s parents 
incurred medical bills in the amount of $44,614.54 as a direct 
result of Christopher’s injuries. The award of damages was not 
SO excessive as to be the result of passion, prejudice, mistake, or 
some other means not apparent in the record. See 
Anderson/Couvillon v. Nebraska Dept. of Soc. Servs., 253 Neb. 
813, 572 N.W.2d 362 (1998). The trial court’s determination of 
damages is supported by evidence and bears a reasonable rela- 
tionship to the elements of damages proved and, thus, will not 
be disturbed on appeal. See id. 


CONCLUSION 
Having considered all of the school’s assignments of error 
and finding them to be without merit, we affirm the judgment of 
the district court. 
AFFIRMED. 
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ELLEN M. JACK, APPELLEE, 
v. GREGORY J. CLINTON, APPELLANT. 
609 N.W. 2d 328 


Filed April 14, 2000. No. S-98-1057. 


Child Custody: Visitation: Appeal and Error. Child custody determinations, and 
visitation determinations, are matters initially entrusted to the discretion of the trial 
judge, and although reviewed de novo on the record, the trial judge’s determination 
will normally be affirmed absent an abuse of discretion. 

Judges: Words and Phrases. A judicial abuse of discretion requires that the reasons 
or rulings of a trial judge be clearly untenable insofar as they unfairly deprive a liti- 
gant of a substantial right and a just result. 

Child Custody. In cénsidering a motion to remove a minor child to another jurisdic- 
tion, the paramount consideration is whether the proposed move is in the best inter- 
ests of the child. 

__. In order to prevail on a motion to remove a minor child to another jurisdiction, 
the custodial parent must first satisfy the court that he or she has a legitimate reason 
for leaving the state. After clearing that threshold, the custodial parent must next 
demonstrate that it is in the child’s best interests to continue living with him or her. 
Child Custody: Visitation. In determining whether removal to another jurisdiction is 
in a child’s best interests, the trial court considers (1) each parent’s motives for seek- 
ing or opposing the move; (2) the potential that the move holds for enhancing the 
quality of life for the child and the custodial parent; and (3) the impact such a move 
will have on contact between the child and the noncustodial parent, when viewed in 
the light of reasonable visitation arrangements. 


Petition for further review from the Nebraska Court of 
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appeal thereto from the District Court for Douglas County, 
LAWRENCE J. CORRIGAN, Judge. Judgment of Court of Appeals 
reversed, and cause remanded with directions. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 


McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
I. NATURE OF CASE 
Ellen M. Jack (the mother) seeks further review of the deci- 


sion of the Nebraska Court of Appeals reversing an order of the 
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district court for Douglas County which had modified a decree 
that dissolved the mother’s marriage to Gregory J. Clinton (the 
father). See Jack v. Clinton, No. A-98-1057, 1999 WL 1063091 
(Neb. App. Oct. 19, 1999) (not designated for permanent publi- 
cation). In the modification order, the district court granted the 
mother, the custodial parent, permission to relocate to 
Pittsburgh, Pennsylvania, with the parties’ two children. The 
district court had previously granted the mother temporary per- 
mission to move to Pittsburgh with the children. It is the district 
court’s subsequent order permanently granting removal which is 
the subject of this appeal. 

The father appealed the modification order permitting perma- 
nent removal to Pittsburgh to the Nebraska Court of Appeals. 
The Court of Appeals concluded that the district court abused its 
discretion in granting the mother’s request for removal of the 
children from Nebraska based on the Court of Appeals’ conclu- 
sion that removal was not in the children’s best interests. We 
granted the mother’s petition for further review. We reverse the 
judgment of the Court of Appeals and remand the cause with 
directions to reinstate the order of the district court permitting 
the mother to move to Pittsburgh with the children. 


II. STATEMENT OF FACTS 

The parties were married October 21, 1983. They had moved 
to Omaha, Nebraska, earlier in 1983 so that the father could 
accept a position as a cellist with the Omaha Symphony 
Orchestra. The parties have two children, Jana Clinton, born 
February 3, 1990, and Haley Clinton, born July 7, 1993. The 
parties’ marriage was dissolved on May 30, 1996. Pursuant to 
the terms of the decree of dissolution, the mother was awarded 
custody of the minor children, subject to the father’s rights of 
reasonable visitation. 

On April 28, 1997, the mother filed an application to modify 
the decree of dissolution and a motion requesting the court to 
grant her temporary permission to remove the children from 
Nebraska to Pittsburgh, pending a final hearing in the matter. On 
April 30, the mother filed an amended application to remove the 
children from the jurisdiction and to modify the decree. The father 
filed a brief in resistance to the motion for temporary removal. 
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A hearing was held May 14, 1997, on the mother’s motion. 
Both parties were present and represented by counsel. On May 
19, the district court issued its order granting permission for the 
temporary removal of the children to Pittsburgh until further 
order of the court and ordering the parties to attempt to agree 
between themselves concerning arrangements for visitation 
between the father and the children. 

Following the grant of temporary removal, on May 29, 1997, 
the father filed an answer and application to modify, in which he 
requested orders to modify his child support and visitation . 
schedule. The father did not petition for custody of the children; 
instead, he admitted that it was in the best interests of the chil- 
dren to continue to reside with the mother, “but only on condi- 
tion that [the mother] remains in the State of Nebraska.” The 
father’s motion to modify child support was subsequently taken 
up at the hearing on permanent removal. Pursuant to the order 
granting temporary removal, the mother and the children moved 
to Pittsburgh in June 1997. 

After the mother and the children had been in Pittsburgh for 
1 year, trial was held on June 25, 1998, on the mother’s applica- 
tion to permanently remove the children from Nebraska. 
Evidence was presented relative to the period during which the 
mother and the children had lived in Omaha and for the most 
recent 1-year period during which the mother and the children 
lived in Pittsburgh. 

The record on appeal on which we base our decision is com- 
posed of evidence pertaining to the period prior to the temporary 
removal and to the period during which the mother and the chil- 
dren lived in Pittsburgh. In this regard, we note that the district 
court’s grant of temporary removal followed by a hearing on 
permanent removal 1 year later had an obvious impact on the 
nature of the evidence presented at the hearing on permanent 
removal and illustrates the hazards of granting temporary 
removal, especially where the hearing on permanent removal is 
not promptly conducted thereafter. 

During presentation of her case, the mother testified that her 
main purpose for moving to Pittsburgh was for her and the chil- 
dren to be closer to her extended family. The mother’s father and 
stepmother and two of her sisters live in the Pittsburgh area. 
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Another sister lives in West Virginia, within a few hours of 
Pittsburgh. Neither the mother nor the father have extended fam- 
ily living in Omaha. The father’s extended family lives in 
Milwaukee, Minneapolis, and Chicago. 

The mother testified that an additional purpose in moving to 
Pittsburgh was to secure employment that would offer increased 
opportunities for income. The mother had begun employment 
with Mutual of Omaha as a claims service representative in 1988. 
In 1996, she was earning approximately $33,000 per year at 
Mutual of Omaha. As part of her benefit package, the mother 
maintained health insurance on the children for $38 per month 
and dental insurance for approximately $10 per month. The 
mother testified that prior to the temporary removal to Pittsburgh, 
she had been offered employment with Bankers Life and 
Casualty in Pittsburgh. The mother testified she accepted the 
position with the understanding that she would receive a $15,000 
base salary plus commissions. In addition, as part of her benefits 
package, the mother was entitled to health insurance for herself 
and the children, after a 6-month waiting period, at a cost of $350 
per month. Shortly after moving to Pennsylvania and starting the 
position with Bankers Life and Casualty, the mother learned that 
her earnings would be less than she had anticipated and that the 
$15,000 she thought was a base salary was in fact an estimated 
projection of what she could earn in that position. In December 
1997, the mother left her employment with Bankers Life and 
Casualty and accepted a position with Aetna Insurance Company 
as a dental benefits specialist for $12 per hour or approximately 
$24,000 per year. As part of her benefits, she received health ben- 
efits for herself and the children at no cost to her. The mother tes- 
tified the position at Aetna was similar to the position she had 
when she first started working at Mutual of Omaha in 1988, but 
that because of the respective sizes of the two companies, she 
had greater opportunity for advancement at Aetna than she had 
had at Mutual of Omaha. The mother further testified that her 
position at Aetna required less overtime than she had been 
required to perform at Mutual of Omaha and that she was there- 
fore able to spend more time with the children. 

The mother testified that in the year they had been in 
Pittsburgh, the children had adjusted well to the move. She tes- 


202 259 NEBRASKA REPORTS 


tified that Jana was doing well in school and that both children 
were enrolled in dance classes. She testified that both children 
had made friends in Pittsburgh. The mother testified that she had 
not seen any adverse behavioral or emotional changes in the 
children since the move. 

The father testified that he opposed the mother’s application 
to remove the children from Nebraska to Pennsylvania because 
he is a very involved father who exercised his visitation consis- 
tently and regularly. The father introduced evidence that when 
the children were living in Omaha, he had exercised his right to _ 
visitation an average of 11 times per month. The father further 
testified that he was concerned that the long-distance relation- 
ship would affect his strong bond with the children and that he 
would no longer have daily interaction with them or “the ability 
to shape their lives in a meaningful way.” Although the father 
testified that he planned to continue residing in Omaha, he 
admitted that he had auditioned for the National Symphony in 
Washington, D.C., the week before the trial and that he had 
auditioned for the Chicago Symphony at a time after the parties’ 
divorce. 

On September 4, 1998, the district court entered a modifica- 
tion order granting the mother permission to remove the chil- 
dren from Nebraska so that they could continue to reside with 
her in Pennsylvania. The order was based on the district court’s 
finding that the mother had a legitimate reason for leaving 
Nebraska, that it was in the best interests of the children to con- 
tinue to reside with the mother, and that the move to Pittsburgh 
was in the best interests of the children. The district court fur- 
ther ordered that the father be allowed visitation with the chil- 
dren at any time he is in the Pittsburgh area, that he have visita- 
tion for one-half of the Christmas holiday break and 6 
consecutive weeks during the summer break, and that he have 
telephone visitation with the children. In addition, the district 
court ordered that the father should be responsible for the 
expense of transportation with regard to the visitations and that 
the father’s child support obligation would abate by 50 percent 
during the 6-week summer visitation period. 

The father appealed to the Court of Appeals, contending that 
the district court erred in modifying the decree to grant the 
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mother permission to remove the children from Nebraska to 
Pennsylvania. After concluding that removal from Nebraska was 
not in the children’s best interests, the Court of Appeals deter- 
mined that the district court had abused its discretion in granting 
the mother’s request for removal and reversed the modification 
order of the district court. We granted the mother’s petition for 
further review. 


Ill. ASSIGNMENTS OF ERROR 

In her petition for further review, the mother contends the Court 
of Appeals erred (1) in determining that the district court abused 
its discretion in granting her request for permission to remove the 
children from Nebraska or, in the alternative, (2) in not remanding 
the cause to allow an opportunity to present additional evidence to 
the district court in accordance with Farnsworth v. Farnsworth, 
257 Neb. 242, 597 N.W.2d 592 (1999). 


IV. STANDARD OF REVIEW 

{1,2] Child custody determinations, and visitation determina- 
tions, are matters initially entrusted to the discretion of the trial 
judge, and although reviewed de novo on the record, the trial 
judge’s determination will normally be affirmed absent an abuse 
of discretion. Jd. A judicial abuse of discretion requires that the 
reasons or rulings of a trial judge be clearly untenable insofar as 
they unfairly deprive a litigant of a substantial right and a just 
result. Id. 


V. ANALYSIS 


1. CONTROLLING ANALYSIS 

[3,4] We have long held that in considering a motion to 
remove a minor child to another jurisdiction, the paramount 
consideration is whether the proposed move is in the best inter- 
ests of the child. Jd.; Evenson v. Evenson, 248 Neb. 719, 538 
N.W.2d 746 (1995). In Farnsworth, we clarified the method by 
which to analyze a motion to remove a minor child. In 
Farnsworth, we stated that in order to prevail on a motion to 
remove a minor child to another jurisdiction, “the custodial par- 
ent must first satisfy the court that he or she has a legitimate rea- 
son for leaving the state. . . . After clearing that threshold, the 
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custodial parent must next demonstrate that it is in the child’s 
best interests to continue living with him or her.” (Citation omit- 
ted.) (Emphasis supplied.) 257 Neb. at 249, 597 N.W.2d at 598. 
Evidence of a purported legitimate reason to leave the state can 
be readily evaluated. If the party seeking removal fails to estab- 
lish a legitimate reason, the trial court’s inquiry is concluded. If, 
however, the party seeking removal establishes a legitimate rea- 
son, then both parties shall present evidence regarding the 
child’s best interests. With respect to the best interests analysis, 
Farnsworth indicates that the relevant considerations are ordi- 
narily each parent’s motive for seeking or opposing the move, 
the quality of life which would result from the move, and the 
impact relocation would have on the noncustodial parent’s visi- 
tation. Under Farnsworth, an appellate analysis ought ordinarily 
to first analyze the reason for the proposed relocation and then 
analyze whether the proposed relocation is in the best interests 
of the children. 

In its opinion, the Court of Appeals referred to Farnsworth as 
controlling authority. Nevertheless, in its decision, the Court of 
Appeals first considered whether the mother had demonstrated 
that it was in the children’s best interests to continue to live with 
her in Pennsylvania. After having concluded that removal was 
not in the children’s best interests, the Court of Appeals stated 
“we need not decide whether [the mother] proved that she had a 
legitimate reason for removing them from Nebraska.” Jack v. 
Clinton, No. A-98-1057 1999 WL 1063091 at *4 (Neb. App. 
Oct. 19, 1999) (not designated for permanent publication). 
Furthermore, in the analysis of the children’s best interests 
which it did undertake, the Court of Appeals stated that the 
mother’s “motives for moving to Pennsylvania are (1) increased 
job opportunities and (2) to be closer to family.” (Emphasis sup- 
plied.) Id. at *3. Contrary to the Court of Appeals’ analysis, 
under Farnsworth v. Farnsworth, 257 Neb. 242, 597 N.W.2d 592 
(1999) the evidence of job opportunities and presence of 
extended family go to the reasons for the proposed relocation 
and whether there is a legitimate reason for leaving the state, 
rather than the motives for seeking the move which are part of 
the best interests analysis. 
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Because the threshold determination in a removal case is 
whether the custodial parent has a legitimate reason for leaving 
the state, the Court of Appeals’ analysis misapplied the approach 
set forth in Farnsworth when it considered the children’s best 
interests before first considering whether the mother had met the 
threshold requirement of proving a legitimate interest in mov- 
ing. In addition to approaching the analysis in a manner reverse 
to that indicated in Farnsworth, the Court of Appeals misper- 
ceived the mother’s reason for the relocation with the motive for 
or against the relocation. Thus, the Court of Appeals’ best inter- 
ests analysis is flawed. 


2. LEGITIMATE REASONS FOR RELOCATION 

Upon our de novo review of the record, we conclude that the 
mother met the threshold requirement of proving a legitimate 
reason for moving. We have recognized that job-related 
changes are legitimate reasons for moving where there is a 
“ “reasonable expectation of improvement in the career or occu- 
pation of the custodial parent,’” Farnsworth, 257 Neb. at 252, 
597 N.W.2d at 600, quoting Gerber y. Gerber, 225 Neb. 611, 
407 N.W.2d 497 (1987), and where the custodial parent’s new 
job included increased potential for salary advancement, 
Farnsworth, supra; Jafari v. Jafari, 204 Neb. 622, 284 N.W.2d 
554 (1979). The mother testified that at the time she accepted 
the offer from Bankers Life and Casualty in Pittsburgh, she 
expected her income would become competitive with her past 
employment with Mutual of Omaha and greater than what it 
subsequently proved to be. By the time of the hearing on the 
permanent removal, the mother had changed employment to 
Aetna, and she testified that her current job at Aetna offered 
greater potential for salary advancement than the job she had 
held at Mutual of Omaha. In addition, the mother testified her 
job at Aetna required less overtime than her job at Mutual of 
Omaha, allowing her to spend more time with the children. 
Although at the time of trial the mother’s job in Pittsburgh did 
not pay as well as the job she had held in Omaha, there was suf- 
ficient evidence for the district court to conclude that the 
mother had a reasonable expectation for improvement in her 
career. 
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Furthermore, the mother testified that a significant additional 
reason for the move was to be closer to her extended family. 
Although career advancement and remarriage have commonly 
been found to be legitimate reasons for a move in removal cases, 
they do not compose the exclusive list of legitimate reasons. We 
recently concluded that a custodial parent’s “firm offer of 
employment with a flexible schedule in close proximity to [the 
custodial parent’s} extended family constitutes a legitimate rea- 
son” in a removal case. Kalkowski v. Kalkowski, 258 Neb. 1035, 
1046, 607 N.W.2d 517, 526 (2000). In Kalkowski, our review of 
the record indicated that the custodial mother’s “principal rea- 
sons for wishing to-relocate to Canada [were] her desire to be 
near her extended family and her plan to pursue educational and 
employment opportunities there.” 258 Neb. at 1045-46, 607 
N.W.2d at 526. We found her reasons legitimate despite the fact 
that “she did not investigate educational opportunities in 
Nebraska and conducted only a limited investigation of employ- 
ment opportunities in this state.” Jd. at 1046, 607 N.W.2d at 526. 

The record in the instant case shows sufficient evidence for 
the district court to conclude that the mother’s reasons for mov- 
ing were legitimate. We conclude that the district court did not 
abuse its discretion in crediting the mother’s testimony and in 
finding that she had proved a legitimate reason to move. 


3. BEST INTERESTS 

Having found that the mother met the threshold requirement 
of demonstrating a legitimate reason for the relocation, the next 
step under the Farnsworth approach is to determine whether the 
mother demonstrated that it was in the children’s best interests 
to continue to live with her in Pittsburgh. Our de novo review of 
the record leads _us to conclude that the district court did not 
abuse its discretion in finding that the children’s move to 
Pittsburgh with the mother was in their best interests. 

[5] In Farnsworth, we set forth three broad considerations 
ordinarily to be employed in determining whether removal to 
another jurisdiction is in a child’s best interests: (1) each par- 
ent’s motives for seeking or opposing the move; (2) the poten- 
tial that the move holds for enhancing the quality of life for the 
child and the custodial parent; and (3) the impact such a move 
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will have on contact between the child and the noncustodial par- 
ent, when viewed in the light of reasonable visitation 
arrangements. 


(a) Each Parent’s Motives 
In regard to each parent’s motives, it appears that the parents 
each have valid motives for their respective positions on the issue 
of removal. The Court of Appeals found the father’s motives for 
resisting the move were more compelling. We do not agree. 
In its best interests analysis, the Court of Appeals dismissed 
the mother’s career explanations for the move as “questionable” 
and her extended family explanations as “not . . . legitimate.” 
Jack v. Clinton, No. A-98-1057, 1999 WL 1063091 at *3 (Neb. 
App. Oct. 19, 1999) (not designated for permanent publication). 
In Farnsworth, we stated that while some legitimate explana- 
tions “might seem less compelling than others . . . none should 
be summarily rejected at this stage of the analysis without 
weighing the other considerations and how they all come to bear 
on the overall impact on the child.” 257 Neb. at 250, 597 N.W.2d 
at 598. The Court of Appeals “summarily rejected” what we 
have found to be the mother’s legitimate reasons for moving 
under our earlier analysis of legitimate reasons for the reloca- 
tion. To the extent that the mother’s reasons for the move may 
be characterized as “motives,” the Court of Appeals’ dismissal 
of these explanations was perfunctory. We also note that with 
respect to her motive for the move, the mother testified that her 
purpose in moving was not an attempt to lessen in any way or 
interfere with the father’s visitation. 
We agree with the Court of Appeals that the father’ s motives 
in resisting the move were valid. The father 
was concerned that the long distance would affect his 
“strong bond with both girls,” that he would no longer have 
“the everyday intervention with the kids, the ability to 
shape their lives in a meaningful way,” and that phone con- 
tact they would maintain would be very impersonal, espe- 
cially with his youngest child. 

Jack v. Clinton, 1999 WL 1063091 at *3. We do not, however, 

agree that the father’s motives were more compelling than the 

mother’s. In Kalkowski v. Kalkowski, 258 Neb. 1035, 607 
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N.W.2d 517 (2000), the mother’s motives, as discussed above, 
were similar to the mother’s motives in this case. The father’s 
motives in Kalkowski were also similar to the father’s in this 
case. In Kalkowski, the father was concerned “about the effect 
relocation across an international boundary and 1,200 miles 
from his home would have on his relationship with his children.” 
Id. at 1046, 607 N.W.2d at 526. We found in Kalkowski that the 
motives of each party were equally balanced. Similarly, we find 
that in the instant case, the motives of both parties are equally 
balanced. 


(b) Quality of Life 

In determining the potential the removal to another jurisdic- 
tion holds for enhancing the quality of life of the mother and the 
children, pertinent factors include: (1) the emotional, physical, 
and developmental needs of the children; (2) the children’s opin- 
ion or preference as to where to live; (3) the extent to which the 
mother’s income or employment will be enhanced; (4) the degree 
to which housing or living conditions would be improved; (5) the 
existence of educational advantages; (6) the quality of the rela- 
tionship between the children and each parent; (7) the strength of 
the children’s ties to the present community and extended family 
there; (8) the likelihood that allowing or denying the move would 
antagonize hostilities between the two parties; and (9) the living 
conditions and employment opportunities for the mother because 
the best interests of the children are interwoven with the well- 
being of the custodial parent. See Farnsworth, supra. 

The instant case differs from the typical removal case in that 
at the time of trial, the children had already been removed to 
Pittsburgh pursuant to a grant of temporary removal and had 
been living in Pittsburgh for 1 year. Therefore there was evi- 
dence in the record as to the quality of life actually experienced 
by the children in Pittsburgh. The mother testified that the chil- 
dren had adapted well to the move, were prospering in school, 
and had built ties to their new community in Pittsburgh. 
Although there was not specific testimony as to the children’s 
preferences between Pittsburgh and Omaha, the mother’s testi- 
mony indicates that the children were happy in Pittsburgh, and 
there is no evidence to the effect that the children wanted to 
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return to Omaha. The mother’s testimony indicates that the 
housing and educational opportunities for the children were 
favorable in Pittsburgh. The children appeared to have strong 
ties to the mother’s extended family in the Pittsburgh area, while 
none of the mother’s or the father’s extended family live in the 
Omaha area. Although the father’s contact with the children had 
been reduced from the level it was when the children were in 
Omaha, it appears that he had been able to maintain a relation- 
ship with the children by visits during the year and telephone 
calls. The record does not indicate that the move antagonized 
hostilities between the mother and the father. The mother’s liv- 
ing conditions and employment opportunities enhanced the 
mother’s life and that of the children. 

In summary, the evidence as to the children’s and the 
mother’s quality of life in Pittsburgh and the children’s adapta- 
tion to the move demonstrate that the evidence supports the relo- 
cation to Pittsburgh. 


(c) Impact on Noncustodial Parent’s Visitation 

The final consideration is the impact of relocation upon the 
father’s ability to maintain a meaningful relationship with his 
children. This consideration is to be viewed “in the light of the 
potential to establish and maintain a reasonable visitation sched- 
ule.” Farnsworth v. Farnsworth, 257 Neb. 242, 251, 597 N.W.2d 
592, 599 (1999). In the instant case, the Court of Appeals 
acknowledged that a reasonable visitation schedule had been 
ordered by the district court. The visitation schedule allows the 
father visitation with the children any time he is in Pittsburgh, 
during half of the children’s Christmas school break, and during 
6 consecutive weeks in the summer. The schedule also allows 
telephone visitation provided such calls terminate not later than 
7 p.m. “Omaha time” on school nights. Another factor to be con- 
sidered is “the noncustodial parent’s interest in securing cus- 
tody, as well as the feasibility and desirability of a change in 
custody.” Farnsworth, 257 Neb. at 251, 597 N.W.2d at 599. In 
the instant case, the father did not petition for custody of the 
children; instead, he admitted that it was in the best interests of 
the children to continue to reside with the mother, albeit on the 
condition that she remain in Nebraska. 
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Although we recognize that the father’s visitation will be less 
than it would have been had the mother and the children 
remained in Omaha, the district court fashioned a reasonable 
visitation schedule that will allow the father to maintain a mean- 
ingful relationship with the children. There was, therefore, no 
abuse of discretion in the district court’s consideration of this 
factor. 

Having examined the record in light of the approach set forth 
in Farnsworth, we conclude that the district court did not abuse 
its discretion in finding that the mother had a legitimate reason . 
for leaving the state and that it was in the children’s best inter- 
ests to live with the mother in Pittsburgh. The decision of the 
Court of Appeals reversing the district court is reversed. 


4. TEMPORARY REMOVAL PRIOR TO RULING ON 
PERMANENT REMOVAL DISCOURAGED 

We note that the instant case was not a typical removal case 
in that at the time of the trial on the mother’s motion to modify 
to permit permanent removal of the children from the state, the 
mother and the children had already been living outside the state 
for 1 year on the basis of the district court’s earlier order grant- 
ing temporary permission to remove. The evidence at trial was 
necessarily composed of facts pertaining to the period prior to 
the temporary relocation to Pittsburgh as well as the results of 
the mother’s and the children’s experience during their year in 
Pittsburgh. As a result of the grant of temporary removal, con- 
sideration of their year in Pittsburgh with respect to the legiti- 
macy of the permanent move and the best interests of the chil- 
dren was unavoidable. Further, as a result of the grant of 
temporary removal, a denial by the district court of the mother’s 
request to permanently remove would have required the children 
to make a move back to Omaha 1 year after having moved and 
adapted to their new location in Pittsburgh. The grant of tempo- 
rary permission to remove children to another jurisdiction com- 
plicates matters and makes more problematic the subsequent 
ruling on permanent removal and encumbers appellate evalua- 
tion of the ultimate decision on permanent removal. 
Accordingly, we discourage trial courts from granting tempo- 
rary permission to remove children to another jurisdiction prior 
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to a ruling on permanent removal and instead encourage them to 
promptly conduct a full hearing on permanent removal. 


VI. CONCLUSION 

Following our de novo review, we conclude that the mother 
established a legitimate reason for leaving Nebraska and that the 
record demonstrates sufficient support for the district court’s 
finding that it was in the children’s best interests to continue to 
reside with the mother and to permanently move with her to 
Pittsburgh, Pennsylvania. We therefore conclude that the trial 
court did not abuse its discretion in granting the mother’s 
request to permanently remove the children from Nebraska. The 
decision of the Court of Appeals reversing the district court’s 
order is reversed. We reverse the judgment of the Court of 
Appeals and remand the cause with directions to reinstate the 
judgment of the district court. 

REVERSED AND REMANDED WITH DIRECTIONS. 

STEPHAN, J., concurring in the result. 

Prior to seeking leave of court to relocate with her children 
from Omaha to Pittsburgh, the mother in this case sold her home 
in Omaha, purchased a home in Pittsburgh, gave notice of resig- 
nation from her employment in Omaha, and accepted new 
employment in Pittsburgh. She recited these facts in her appli- 
cation to modify the decree to permit relocation, representing 
that the employment she had secured in Pittsburgh “offers to her 
and the minor children a significantly better financial opportu- 
nity.” In my view, this statement was disingenuous in that the 
mother knew or reasonably should have known that her new 
employment in Pittsburgh was not a career advancement, but, 
rather, a significant step backward in terms of salary and bene- 
fits compared to the position she left in Omaha. By the time of 
trial, she had obtained a different job in Pittsburgh at a salary 
which was still $9,000 per year less than she earned while 
employed in Omaha, representing a 27 percent reduction in her 
income. Based upon this evidence, I cannot agree with the con- 
clusion of the majority that the living conditions and employ- 
ment opportunities associated with the relocation “enhanced the 
mother’s life and that of the children.” 
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Cross-examination revealed that the only legitimate reason 
for the relocation was the mother’s desire to live near her 
extended family. In considering the best interests of the chil- 
dren, I would regard this motive as being substantially out- 
weighed by the father’s interest in maintaining the regular and 
frequent visitation with his children which existed while the 
family lived in Omaha following the dissolution. See Kalkowski 
v. Kalkowski, 258 Neb. 1035, 607 N.W.2d 517 (2000). Viewed 
prospectively, I would regard an order permitting relocation by 
the custodial parent under these circumstances to constitute an 
abuse of discretion. 

Unfortunately, that is not the posture in which this case 
reached the appellate courts. As a result of the unreviewable 
temporary order, relocation was a fait accompli by the time of 
the hearing on the merits in the district court more than | year 
later. In order to rectify what I believe to have been error by the 
trial court, it would be necessary to now uproot the children 
from the environment in which they have lived for nearly 3 
years. As there is no indication that this environment is in any 
way harmful or unstable, I cannot conclude that requiring the 
children to move back to Nebraska at this stage of their lives 
would be in their best interests which, in the final analysis, is 
our paramount concern. Therefore, while I unequivocally agree 
with the majority’s disapproval of temporary orders permitting 
relocation by custodial parents, I reluctantly concur in the result. 

CONNOLLY and McCormack, JJ., join in this concurrence. 
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MILLER-LERMAN, J. 
NATURE OF CASE 
Harold Jay Trotter appeals the order of the district court for 
Otoe County which, after an evidentiary hearing, denied his 
motion for postconviction relief. For the reasons recited below, 
we reverse, and remand with directions to the district court to 
enter an order granting Trotter a new direct appeal. 


STATEMENT OF FACTS 

On October 29, 1997, following trial in the district court for 
Otoe County, a jury found Trotter guilty of child abuse resulting 
in death (count I), manslaughter (count II), and child abuse 
resulting in serious bodily injury (count III). On December 15, 
Trotter was sentenced to imprisonment for a term of 25 years to 
life on count I, 20 years on count II (to run concurrently with the 
sentence imposed on count I), and 5 to 12 years on count III (to 
run consecutively to the sentences imposed on counts I and II). 

Following his sentencing, Trotter advised his trial counsel 
(Attorney I) that he wished to file a direct appeal from his con- 
victions and sentences, but that he was indigent. In order to pro- 
ceed with the appeal, on December 15, 1997, Attorney I pre- 
sented Trotter with a “Financial Affidavit and Order Appointing 
Counsel,” which Trotter executed. Attorney I then attached the 
financial affidavit to a “Motion to Proceed in Forma Pauperis and 
Motion for Appointment of Counsel.” This combined motion was 
filed with the trial court on December 29. On this same date, 
Attorney I also filed a motion to withdraw as counsel for Trotter. 

The trial court granted the motion to proceed in forma pau- 
peris as well as Attorney I’s motion to withdraw on December 
29, 1997, and substitute counsel (Attorney II) was appointed to 
represent Trotter. On January 12, 1998, Attorney II filed a notice 
of appeal on behalf of Trotter, appealing the convictions and his 
sentences, the latter of which were entered December 15, 1997. 

On March 30, 1998, the Nebraska Court of Appeals, relying 
on State v. Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995), 
dismissed Trotter’s direct appeal, due to the lack of a proper 
poverty affidavit in lieu of the statutory docket fee. 

On June 4, 1998, Trotter, through Attorney II, filed a motion 
for postconviction relief pursuant to the Nebraska 
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Postconviction Act, Neb. Rev. Stat. § 29-3001 et seq. (Reissue 
1995), together with another motion to proceed in forma pau- 
peris and a supporting poverty affidavit. The basis for the post- 
conviction case was ineffectiveness of counsel based on 
Attorney I’s failure to perfect Trotter’s appeal. An evidentiary 
hearing on the motion for postconviction relief was held on 
August 5 and continued on September 2. Postconviction relief 
was denied on October 26. It is the denial of postconviction 
relief from which Trotter appeals in the instant case. 

At the hearing on postconviction relief, Attorney I testified in 
person, and Trotter testified by way of deposition. According to 
Attorney I’s testimony, Trotter advised Attorney I that he wanted 
to appeal from his convictions and sentences, and Attorney I 
advised Trotter of the steps which needed to be completed in 
order to perfect the appeal. According to Attorney I’s testimony, 
due to Trotter’s indigency, those steps included completing a 
poverty affidavit. Attorney I testified that he obtained a form 
from the district court clerk’s office to use as Trotter’s poverty 
affidavit because Trotter was available at the time and could 
readily execute the document. Attorney I testified that because 
Trotter was soon to be transferred to the penitentiary, he used the 
poverty affidavit form he obtained from the district court clerk’s 
office instead of preparing an affidavit at his office, as was his 
custom. It was this district court form that was later found to be 
deficient by the Court of Appeals. 

In his deposition, Trotter testified that he advised Attorney I 
that he wanted to appeal and that he executed the poverty affi- 
davit submitted to him by Attorney I. Trotter further stated that 
he was relying upon Attorney I’s advice in connection with fil- 
ing the appeal. 

The State offered no evidence to contradict the testimony of 
Attorney I or Trotter with regard to Trotter’s desire to file an 
appeal, or the actions taken by Attorney I in connection there- 
with. Instead, the State sought.to prove that Trotter was not indi- 
gent at the time he filed his direct appeal. 

[1] In an order dated October 26, 1998, the district court 
denied Trotter’s motion for postconviction relief. The district 
court relied on a two-part test derived from Strickland vy. 
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
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(1984). Strickland held generally that in order to establish that a 
defendant was denied effective assistance of counsel, the 
defendant must demonstrate that counsel’s performance was 
deficient and that the defendant was prejudiced thereby. The dis- 
trict court ruled that, assuming, arguendo, that Attorney I was 
deficient in failing to perfect Trotter’s appeal, Trotter had not 
demonstrated in his postconviction action that Attorney I’s defi- 
cient representation prejudiced Trotter in some manner. Because 
Trotter had failed in his postconviction motion to specify issues 
which he would have pursued in a direct appeal and failed to 
prove the strength of his potential appeal at the postconviction 
hearing, the district court concluded that Trotter had failed to 
show a reasonable probability that absent Attorney I’s deficient 
performance, the result of the appeal proceedings would have 
been different. The district court further ruled, as a matter of 
law, that the relief Trotter was seeking in his motion for post- 
conviction relief, namely the reinstatement of his direct appeal, 
was not the type of relief which could be afforded by a trial 
court under the Nebraska Postconviction Act. 

Attorney II filed this appeal. While the present appeal was 
pending, Attorney II withdrew as Trotter’s counsel, and substi- 
tute counsel, Attorney III, has undertaken the representation of 
Trotter in the case. 


ASSIGNMENTS OF ERROR 

On appeal, Trotter has assigned eight errors, which combine 
to form two assignments of error. Trotter claims, restated, that 
the district court erred (1) in failing to presume prejudice where 
counsel’s performance was deficient and in failing to find that 
counsel’s failure to perfect Trotter’s direct appeal amounted to 
ineffective assistance of counsel, in violation of the 6th 
Amendment to the U.S. Constitution, made applicable to the 
States through the 14th Amendment, and in violation of Neb. 
Const. art. I, § 11, and (2) in ruling that it did not possess the 
authority to grant Trotter the postconviction relief he sought. 


STANDARDS OF REVIEW 
[2,3] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the factual findings of the dis- 
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trict court will not be disturbed unless they are clearly erro- 
neous. State v. Cook, 257 Neb. 693, 601 N.W.2d 501 (1999); 
State v. Ryan, 257 Neb. 635, 601 N.W.2d 473 (1999); State v. 
Smith, 256 Neb. 705, 592 N.W.2d 143 (1999). A defendant mov- 
ing for postconviction relief must allege facts which, if proved, 
constitute a denial or violation of his or her rights under the state 
or federal Constitutions. State v. Cook, supra; State v. Ryan, 
supra; State v. Smith, supra. 

[4] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000). 


ANALYSIS 


Nebraska Postconviction Act. 

[5] The Nebraska Postconviction Act is available to a defend- 
ant to show that his or her conviction was obtained in violation 
of his or her constitutional rights. § 29-3001. Trotter’s claims 
that he was denied his constitutional rights to effective assis- 
tance of counsel, therefore, are properly raised on a postconvic- 
tion motion. 

[6] This court has previously held that where a defendant 
directs his or her counsel to file an appeal and the defendant is 
denied his or her right to an appeal because counsel fails to per- 
fect an appeal, the proper vehicle for the defendant to seek relief 
is through the Nebraska Postconviction Act. State v. Johnson, 
243 Neb. 758, 502 N.W.2d 477 (1993); State v. Carter, 236 Neb. 
656, 463 N.W.2d 332 (1990); State v. Halsey, 195 Neb. 432, 238 
N.W.2d 249 (1976). In Halsey, we stated that “‘[a] defendant 
must show, by a preponderance of the evidence, that he was 
denied his right to appeal due to the negligence or incompetence 
of counsel, and through no fault of his own.” 195 Neb. at 
433-34, 238 N.W.2d at 250. 

[7] It is fundamental to a claim of ineffective assistance of 
counsel based on failure to appeal or failure to properly perfect 
an appeal, that the defendant directed that such appeal be filed. 
The record in this case establishes that Trotter was advised 
about his appellate rights and directed his counsel to file an 
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appeal, but that the appeal was not perfected. Accordingly, 
Trotter may seek relief under the Nebraska Postconviction Act. 


Ineffective Assistance of Counsel: 
Application of United States v. Cronic. 

Trotter asserts, summarized and restated, that he was denied 
effective assistance of counsel by virtue of Attorney I’s failure 
to perfect his appeal and that the district court erred in requiring 
Trotter to demonstrate that he was prejudiced by the lack of an 
appeal. Trotter argues that the district court erred when it relied 
on the two-pronged standard enunciated in Strickland v. 
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
(1984), rather than relying on the companion case to Strickland, 
United States v. Cronic, 466 U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 
2d 657 (1984), the latter of which held that certain deficient con- 
duct by counsel will be presumed prejudicial to the defendant, 
thus resulting automatically in the conclusion that counsel was 
ineffective. 

Pursuant to Cronic, under certain specified circumstances, 
prejudice to the accused is to be presumed. The text of Cronic 
lists the following three circumstances in which prejudice will 
be presumed: (1) where the accused is completely denied coun- 
sel at a critical stage of the proceedings, (2) where counsel fails 
to subject the prosecution’s case to meaningful adversarial test- 
ing, and (3) where the surrounding circumstances may justify a 
presumption of ineffectiveness without inquiry into counsel’s 
actual performance at trial. According to footnote 28 in Cronic, 
it appears that prejudice will also be presumed where there is an 
actual conflict of interest among multiple defendants jointly rep- 
resented by the same counsel. For the reasons recited below, we 
conclude that counsel’s failure to perfect the appeal was defi- 
cient performance, that prejudice to Trotter should be presumed 
under Cronic, that Trotter was denied effective counsel, and that 
the district court erred in denying Trotter postconviction relief. 

[8] It has long been recognized that a criminal defendant’s 
right to effective assistance of counsel is one of the foundations 
upon which our criminal justice system is built. 

An accused’s right to be represented by counsel is a fun- 
damental component of our criminal justice system. 
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[Lawyers are] essential because they are the means 
through which the other rights of the person on trial are 
secured... . “Of all the rights that an accused person has, 
the right to be represented by counsel is by far the most 
pervasive for it affects his ability to assert any other rights 
he may have.” [Quoting Schaefer, Federalism and State 
Criminal Procedure, 70 Harv. L. Rev. 1 (1956).] 

The special value of the right to the assistance of counsel 
explains why “i]t has long been recognized that the right to 
counsel is the right to the effective assistance of counsel.” 
McMann v. Richardson, 397 U. S. 759, 771, n. 14 (1970). 

United States v. Cronic, 466 U.S. at 653-54. In Evitts v. Lucey, 
469 U.S. 387, 105 S. Ct. 830, 83 L. Ed. 2d 821 (1985), the U.S. 
Supreme Court noted that a defendant’s right of appeal also 
comprehends the right to effective assistance of appellate 
counsel. 

This court has recognized that the Strickland analysis is ordi- 
narily applicable to postconviction claims of ineffectiveness of 
counsel but that in certain circumstances where the reliability of 
the adversarial process is in doubt, prejudice to the defendant 
will be presumed, resulting in a conclusion of ineffectiveness of 
counsel. See United States v. Cronic, 466 U.S. 648, 104 S. Ct. 
2039, 80 L. Ed. 2d 657 (1984). In State v. Nielsen, 243 Neb. 202, 
498 N.W.2d 527 (1993), we repeated the often-cited two- 
pronged test derived from Strickland v. Washington, 466 U.S. 
668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), ordinarily 
applied for determining the effectiveness of counsel in a post- 
conviction case. In Nielsen, we stated: 

Under Strickland, a defendant must show that his trial 
counsel’s performance was deficient and that the deficient 
performance prejudiced the defendant’s defense in such a 
way that the defendant was denied a fair trial, that is, that 
there is a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would 
have been different. 
243 Neb. at 212, 498 N.W.2d at 536. In Nielsen, citing to United 
States v. Cronic, supra, we acknowledged that although counsel 
is presumed to be competent, there are instances which are so 
inherently prejudicial to an accused that prejudice and, thus, 
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ineffective assistance of counsel, are presumed. See, also, State 
v. Williams, 224 Neb. 114, 396 N.W.2d 114 (1986) (observing 
that U.S. Supreme Court has uniformly found constitutional 
error without any showing of prejudice when counsel was either 
totally absent or prevented from assisting accused during criti- 
cal stage of proceeding). 

[9] Thus, this court has recognized in prior cases that under 
certain circumstances, the nature of counsel’s deficient conduct 
in the context of the prior proceedings can lead to a presumption 
of prejudice, negating the defendant’s need to offer evidence of 
actual prejudice in a postconviction case. 

Due to the instruction in Cronic that prejudice may be pre- 
sumed “‘only when surrounding circumstances justify a pre- 
sumption of ineffectiveness[,]’ . . . courts have been appropri- 
ately cautious in presuming prejudice.” McGurk v. Stenberg, 163 
F.3d 470, 473 (8th Cir. 1998) (quoting United States v. Cronic, 
supra). See, also, State v. Hunt, 254 Neb. 865, 580 N.W.2d 110 
(1998); State v. Nielsen, supra; State v. McGurk, 3 Neb. App. 
778, 532 N.W.2d 354 (1995). Courts have been willing, how- 
ever, to extend the presumed prejudice standard where counsel 
has failed to file or to properly perfect a criminal defendant’s 
appeal. 

A review of federal and state jurisprudence shows that 
numerous courts, in habeas corpus and postconviction proceed- 
ings, have concluded that when appellate counsel fails to file or 
to perfect a criminal appeal, after having agreed to file an appeal 
or having been requested to do so by his or her client, criminal 
defendants have not been required to demonstrate actual preju- 
dice arising from such failure, and such failure is deemed to be 
ineffective assistance of counsel. See, e.g., Restrepo v. Kelly, 
178 F.3d 634, 641 (2d Cir. 1999) (habeas corpus proceeding) 
(“if there has been a denial of the constitutional right to counsel 
on appeal, and not merely a flaw in counsel’s performance, the 
defect is not subject to the cause-and-prejudice test established 
by Strickland v. Washington, because prejudice resulting from 
the denial of counsel is to be presumed”); Jones v. Cowley, 28 
F.3d 1067 (10th Cir. 1994) (habeas) (failure to perfect appeal 
constitutes violation of defendant’s right to effective counsel on 
appeal, satisfying cause and prejudice standard); U.S. v. Peak, 
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992 F.2d 39, 42 (4th Cir. 1993) (habeas) (“a criminal defense 
attorney’s failure to file a notice of appeal when requested by his 
client deprives the defendant of his Sixth Amendment right to 
the assistance of counsel, notwithstanding that the lost appeal 
may not have had a reasonable probability of success”); 
Bonneau vy. U.S., 961 F.2d 17, 23 (1st Cir. 1992) (postconviction) 
(appellate counsel’s failure to perfect appeal created “no doubt 
that appellant here was deprived of his constitutional right to 
appeal because of the dereliction of counsel [and appellant] does 
not have to show that there are meritorious issues to be 
appealed”); Beasley v. State, 126 Idaho 356, 362, 883 P.2d 714, 
720 (Idaho App. 1994) (postconviction) (appellate counsel’s 
failure to file appeal as requested is “itself sufficient prejudice to 
support a claim of ineffective assistance of counsel [and] preju- 
dice is presumed from this deficient performance”); Collins v. 
State, 887 S.W.2d 442, 444 (Mo. App. 1994) (postconviction) 
(“[i]f a defendant directs the filing of an appeal, the failure of 
the attorney to do so is ipso facto counsel ineffectiveness. 
Prejudice is presumed; no showing of prejudice is necessary”). 
See, also, Abels v. Kaiser, 913 F.2d 821 (10th Cir. 1990); Estes 
v. U.S., 883 F.2d 645 (8th Cir. 1989). 

Recently, the U.S. Supreme Court discussed the standards in 
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. 
Ed. 2d 674 (1984), and United States v. Cronic, 466 U.S. 648, 
104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984), and the question of 
presumed prejudice when addressing the issue of whether coun- 
sel is ineffective for not filing a notice of appeal where the 
record did not clearly show that a defendant conveyed a desire 
to appeal after entering a guilty plea. Roe v. Flores-Ortega, 528 
U.S. 470, 120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000). Although 
not specifically addressing the issue present in the instant appeal 
in which Trotter expressed a desire to appeal after trial, convic- 
tion, and sentencing, in Roe v. Flores-Ortega, the Court 
recognized: 

We have long held that a lawyer who disregards 
specific instructions from the defendant to file a 
notice of appeal acts in a manner that is profession- 
ally unreasonable. See Rodriquez v. United States, 395 
U.S. 327 (1969); cf. Peguero v. United States, 526 
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U.S. 23, 28 (1999) (“[W]hen counsel fails to file a 
requested appeal, a defendant is entitled to [a new] appeal 
without showing that his appeal would likely have had 
merit”). This is so because a defendant who instructs coun- 
sel to initiate an appeal reasonably relies upon counsel to 
file the necessary notice. Counsel’s failure to do so cannot 
be considered a strategic decision; filing a notice of appeal 
is a purely ministerial task, and the failure to file reflects 
inattention to the defendant’s wishes. 
Roe v. Flores-Ortega, 528 U.S. at 477. 

The rationale offered in the opinions of the U.S. Supreme 
Court and the federal and state courts noted above is sound. It has 
been said that when counsel fails to file or perfect an appeal as 
requested, the defendant has been deprived, “not of effective 
assistance of counsel, but of any assistance of counsel on 
appeal.” (Emphasis in original.) Castellanos v. U.S., 26 F.3d 717, 
718 (7th Cir. 1994) (approved in Roe v. Flores-Ortega, supra). It 
has been observed that an attorney’s failure to perfect an appeal 
“essentially waive[s] [the defendant’s] opportunity to make a 
case on the merits; in this sense it is difficult to distinguish [the 
defendant’s] situation from that of someone who had no counsel 
at all.” Evitts v. Lucey, 469 U.S. 387, 395 n.6, 105 S. Ct. 830, 83 
L. Ed. 2d 821 (1985). Indeed, in Roe v. Flores-Ortega, the Court 
noted that where counsel fails to perfect an appeal, the deficient 
performance leads “not to a judicial proceeding of disputed reli- 
ability, but rather to the forfeiture of a proceeding itself [and] that 
deficiency deprived [the defendant] of the appellate proceeding 
altogether.” 528 U.S. at 483. Under these circumstances, the 
defendant need not demonstrate prejudice resulting from the 
absence of an appeal. Rodriquez v. United States, 395 U.S. 327, 
89 S. Ct. 1715, 23 L. Ed. 2d 340 (1969). 

[10] We find the cases presuming prejudice and their ratio- 
nale to be persuasive. Accordingly, we hold that after a trial, 
conviction, and sentencing, if counsel deficiently fails to file 
or perfect an appeal after being so directed by the criminal 
defendant, prejudice will be presumed and counsel will be 
deemed ineffective, thus entitling the defendant to postconvic- 
tion relief, 
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In the instant case, after a jury trial at which Trotter was 
found guilty of multiple crimes and sentenced, Trotter, after 
being advised of his appellate rights, advised his counsel that he 
wanted an appeal filed. At the evidentiary hearing on Trotter’s 
postconviction motion, Attorney I admitted that Trotter had 
asked him to file an appeal and also to prepare the necessary 
poverty affidavit because Trotter asserted he was indigent. 
Attorney I acknowledged that he provided the poverty affidavit 
for Trotter’s signature that was later found to be defective by the 
Court of Appeals, leading to the dismissal of Trotter’s direct 
appeal on jurisdictional grounds. See State v. Schmailzl, 248 
Neb. 314, 534 N.W.2d 743 (1995) (holding that appellate court 
obtains jurisdiction of criminal appeal only upon filing of notice 
of appeal and proper poverty affidavit in lieu of statutory docket 
fee, which affidavit must follow language contained in Neb. 
Rev. Stat. § 29-2306 (Cum. Supp. 1994); jurisdiction does not 
vest with appellate court where poverty affidavit fails to comply 
with language in statute). Under these facts, there can be no 
doubt that Attorney I’s performance in failing to perfect 
Trotter’s appeal was deficient and that such conduct was the 
cause of Trotter’s appeal being dismissed, denying Trotter his 
direct appeal. Under the facts and applying our analysis outlined 
above, the failure to perfect Trotter’s appeal was presumptively 
prejudicial to Trotter. Accordingly, we conclude as a matter of 
law, that Trotter was denied his constitutional right to effective 
assistance of counsel and was entitled to postconviction relief. 
We reverse the district court’s denial of Trotter’s motion for 
postconviction relief. 


Relief of New Direct Appeal. 

Having determined that Trotter was denied effective assis- 
tance of counsel and that Trotter is entitled to postconviction 
relief, we now address the relief which may be afforded him in 
this postconviction proceeding. Trotter asked the district court to 
reinstate his direct appeal. In its order of October 26, 1998, the 
district court determined that such relief was not available in a 
postconviction action. 

[11] In State v. Blunt, 197 Neb. 82, 92-93, 246 N.W.2d 727, 
734 (1976), we held that if the evidence establishes that a 
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defendant has been denied the right to counsel “only at the 
appeal stage of the former criminal proceedings,” the trial court 
“has jurisdiction and power, in a post conviction proceeding, to 
grant a new direct appeal without granting a new trial or setting 
aside the original conviction and sentence.” Consistent with 
State v. Blunt, supra, we recently outlined the procedure to be 
followed by the trial courts in our published order entered in 
State v. McCracken, 259 Neb. 1049, 615 N.W.2d 882 (2000), 
wherein we directed the trial court to grant a new direct appeal, 
rather than reinstating a past appeal, where a criminal defendant 
whose previous appeal was dismissed is successful in obtaining 
postconviction relief. In the McCracken order to which refer- 
ence is made, we indicated that the proper relief is a new direct 
appeal. The jurisdictional time limits for the new direct appeal 
run from the day postconviction relief is entered in the trial 
court, such appeal being conditioned on proper perfection. The 
record would necessarily contain the same record as the original 
appeal would have contained, with some indication that the 
defendant was awarded postconviction relief of a new direct 
appeal. In the instant case, the district court’s ruling that relief 
was unavailable was error. Accordingly, having concluded that 
Trotter is entitled to postconviction relief, we remand this cause 
to the district court with directions to enter an order, inter alia, 
granting Trotter a new direct appeal in which the procedures to 
be followed are those outlined above derived from the 
McCracken order. 


CONCLUSION 

In this postconviction action, we conclude that Attorney I’s 
failure to perfect Trotter’s direct appeal from a jury verdict, after 
being requested to appeal by Trotter, was deficient and that prej- 
udice under such circumstances will be presumed. The district 
court’s ruling that prejudice was required to be established by 
Trotter was error. Trotter is entitled to postconviction relief. We 
further conclude that the district court erred, as a matter of law, 
when it ruled that it did not have the authority in a postconvic- 
tion proceeding to grant Trotter relief consisting of a new direct 
appeal. We reverse the district court’s order denying postconvic- 
tion relief and remand the cause with directions to the district 
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court to grant Trotter’s motion for postconviction relief and to 
enter an order granting Trotter a new direct appeal. 
REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s determina- 
tion as to whether charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erroneous. 

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory 
interpretation or presents questions of law, an appellate court must reach an indepen- 
dent conclusion irrespective of the determination made by the court below. 

3. Speedy Trial: Prisoners. The statutory right of a person in the custody of the 
Nebraska Department of Correctional Services to a speedy trial on pending criminal 
charges in Nebraska is governed by Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Reissue 
1995). 

4, Final Orders: Speedy Trial: Appeal and Error. The denial of a speedy trial claim 
governed by Neb. Rev. Stat. §§ 29-3801 to 29-3809 (Reissue 1995) is a final, appeal- 
able order. 

5. Speedy Trial: Notice. It is a prosecutor’s receipt of the statutorily required certificate 
from the Director of Correctional Services pursuant to Neb. Rev. Stat. § 29-3803 
(Reissue 1995) or Neb. Rev. Stat. § 29-3804 (Reissue 1995) which triggers the 
180-day period for disposition of untried charges prescribed by Neb. Rev. Stat. 
§ 29-3805 (Reissue 1995). 

6. Constitutional Law: Speedy Trial: Statutes. The constitutional right to a speedy 
trial is guaranteed by U.S. Const. amend. VI and Neb. Const. art. 1, § 11. The consti- 
tutional right to a speedy trial and the statutory implementation of that right exist inde- 
pendently of each other. 

7. Constitutional Law: Speedy Trial. Determining whether a defendant's constitu- 
tional right to a speedy trial has been violated requires a balancing test in which the 
courts must approach each case on an ad hoc basis. This balancing test involves four 
factors: (1) the length of the delay, (2) the reason for the delay, (3) the defendant’s 
assertion of the right, and (4) prejudice to the defendant. None of these four factors 
standing alone is a necessary or sufficient condition to the finding of a deprivation of 
the right to a speedy trial; rather, the factors are related and must be considered 
together with such other circumstances as may be relevant. 

8. Speedy Trial. An accused cannot generally take advantage of a delay in being 
brought to trial where the accused is responsible for the delay by either action or 
inaction. 
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Appeal from the District Court for Lancaster County: KAREN 
FLowers, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Joseph D. Nigro for appellant. 


Don Stenberg, Attorney General, and Ronald D. Moravec for 
appellee. 


HENpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

William D. Tucker appeals from an order of the district court 
for Lancaster County overruling his motion to dismiss criminal 
charges against him on grounds that the State violated his statu- 
tory and constitutional rights to a speedy trial. We conclude that 
Tucker’s assignments of error are without merit and affirm the 
judgment of the district court. 


I. PROCEDURAL HISTORY 

The parties stipulated to the facts relevant to Tucker’s speedy 
trial claims. On February 6, 1998, an information was filed in 
the district court for Lancaster County, Nebraska, charging 
Tucker with one count of possession of a controlled substance 
with intent to deliver and two counts of possession of a con- 
trolled substance. Tucker appeared for arraignment and entered 
a plea of not guilty to all three counts on February 11, and was 
thereafter released on bond. 

On February 25, 1998, Tucker, through his attorney, filed a 
motion for depositions. The district court granted the motion on 
March 17. On May 4, Tucker filed a motion to suppress, which 
was overruled by the district court on June 10. 

On May 21, 1998, Tucker was arrested on narcotics charges 
in Jefferson County, Nebraska, and held without bond. The 
complaint, filed May 29, charged Tucker with possession of 
marijuana, possession of a controlled substance, possession of 
drug paraphernalia, and possession with intent to deliver. Tucker 
was arraigned in Jefferson County on June 1 and was subse- 
quently released on bond on June 8. He was reincarcerated in 
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Jefferson County on June 15 and remained there while awaiting 
disposition of the charges. An additional information was filed 
in Jefferson County on October 8, charging Tucker with two 
counts of possession of a controlled substance and one count of 
being a habitual criminal. Pursuant to a plea agreement, on 
October 20, Tucker was convicted of two counts of possession 
of a controlled substance in the Jefferson County proceedings, 
in exchange for which all remaining counts against him in that 
county were dropped. On December 18, Tucker was sentenced 
by the district court for Jefferson County to incarceration in the 
custody of the Nebraska Department of Corrections for two con- 
secutive 20- to 24-month terms, with credit for time served in 
the Jefferson County jail. 

Due to Tucker’s incarceration in Jefferson County, he failed 
to appear for a docket call in the district court for Lancaster 
County on August 6, 1998, and the district court entered an 
order requiring him to appear for a supplemental docket call on 
August 11. On that date, Tucker’s counsel appeared, but Tucker 
did not, and the court therefore issued a bench warrant and made 
a docket entry indicating that the case would remain on the trial 
list for the jury term commencing August 17. On August 22, 
Tucker informed his attorney of his incarceration and pending 
charges in Jefferson County, and on August 24, Tucker’s attor- 
ney provided this information to the deputy Lancaster County 
Attorney who was prosecuting the present case. Between 
September 29, 1998, and January 6, 1999, Tucker’s attorney and 
the deputy Lancaster County Attorney discussed a plea agree- 
ment whereby the State offered to permit Tucker to plead guilty 
to two of the three felony charges pending in Lancaster County. 
No agreement was ever reached. 

The Lancaster County Attorney’s office applied for a writ of 
habeas corpus ad prosequendum on January 25, 1999, pursuant 
to which Tucker was transported to the district court for 
Lancaster County, where he appeared at a hearing conducted on 
January 28. During that hearing, the deputy Lancaster County 
Attorney represented to the court that Tucker had been sen- 
tenced to the Department of Correctional Services and was cur- 
rently incarcerated at “D & E,” which we understand to be the 
Diagnostic and Evaluation Center of the Department of 


228 259 NEBRASKA REPORTS 


Correctional Services. See Neb. Rev. Stat. § 83-108.02 (Reissue 
1999). On March 2, 1999, Tucker filed a motion to dismiss on 
speedy trial grounds, alleging that the State failed to bring him 
to trial within 6 months in violation of Neb. Rev. Stat. 
§§ 29-1207 and 29-1208 (Reissue 1995); article I, § 11, of the 
Nebraska Constitution; and the 6th and 14th Amendments to the 
U.S. Constitution. In an order filed April 6, 1999, the district 
court overruled the motion for discharge without specifying its 
reasoning. Tucker commenced this appeal, which we moved to 
our docket on our own motion pursuant to our authority to reg- 
ulate the caseloads of the appellate courts. See Neb. Rev. Stat. 
§ 24-1106(3) (Reissue 1995). 


II. ASSIGNMENTS OF ERROR 
Tucker assigns as error the district court’s order overruling 
his motion to dismiss on grounds that his statutory and constitu- 
tional rights to a speedy trial were violated. 


II. SCOPE OF REVIEW 

(1] Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Al-Zubaidy, 257 Neb. 935, 602 N.W.2d 8 (1999); 
State v. Blackson, 256 Neb. 104, 588 N.W.2d 827 (1999); State 
v. Gibbs, 253 Neb. 241, 570 N.W.2d 326 (1997); State v. Turner, 
252 Neb. 620, 564 N.W.2d 231 (1997). 

(2] To the extent an appeal calls for statutory interpretation or 
presents questions of law, an appellate court must reach an inde- 
pendent conclusion irrespective of the determination made by 
the court below. State v. Kuehn, 258 Neb. 558, 604 N.W.2d 420 
(2000); State v. Ortiz, 257 Neb. 784, 600 N.W.2d 805 (1999). 


IV. ANALYSIS 
1. StaruToRY RIGHT TO SPEEDY TRIAL 


(a) Applicable Statutes 
[3] Before reaching the merits of Tucker’s statutory speedy 
trial claim, we must resolve a threshold legal issue of whether 
the claim is governed by the “speedy trial” provisions of Neb. 
Rev. Stat. §§ 29-1201 to 29-1209 (Reissue 1995) or, as the State 
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contends on appeal, the provisions of Neb. Rev. Stat. §§ 29-3801 
to 29-3809 (Reissue 1995), by which a Nebraska prison inmate 
may assert his or her right to a speedy trial on pending Nebraska 
charges. In State v. Ebert, 235 Neb. 330, 455 N.W.2d 165 
(1990), and State v. Soule, 221 Neb. 619, 379 N.W.2d 762 
(1986), we held that the latter statutory procedure, rather than 
the former, applies to instate prisoners. 

Tucker’s motion to dismiss on speedy trial grounds was filed 
approximately 2'4 months after he was sentenced by the district 
court for Jefferson County to the Nebraska Department of 
Correctional Services for two consecutive 20- to 24-month peri- 
ods of incarceration. Upon the rendition of this sentence, Tucker 
became a “committed offender” within the meaning of the 
Nebraska Treatment and Corrections Act, see Neb. Rev. Stat. 
§ 83-170(3) (Reissue 1999), and the State became legally 
responsible for the cost of his incarceration pursuant to Neb. 
Rev. Stat. § 29-1002 (Reissue 1995), now found at Neb. Rev. 
Stat. § 47-119.01 (Cum. Supp. 1998), operative July 1, 1999. We 
conclude that Tucker was in the custody of the Department of 
Correctional Services at the time he filed his motion for dis- 
charge and that therefore his statutory speedy trial rights are 
governed by §§ 29-3801 to 29-3809. 


(b) Jurisdiction 

[4] We have not previously addressed the issue of whether the 
overruling of a motion to dismiss criminal charges on speedy 
trial grounds is a final, appealable order where the statutory 
right to a speedy trial is derived from §§ 29-3801 to 29-3809. 
However, we have held that an appeal could be taken from such 
an order where the asserted right is based upon the Nebraska 
“speedy trial” act, §§ 29-1207 and 29-1208, reasoning that a 
“ruling on a motion for absolute discharge based upon an 
accused criminal’s nonfrivolous claim that his or her speedy trial 
rights were violated is a ruling affecting a substantial right made 
during a special proceeding and is therefore final and appeal- 
able.” State v. Gibbs, 253 Neb. 241, 245, 570 N.W.2d 326, 330 
(1997). See, also, State v. Jacques, 253 Neb. 247, 570 N.W.2d 
331 (1997). In State v. Williams, 253 Neb. 619, 573 N.W.2d 106 
(1997), we applied the same reasoning in holding that an order 
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denying a motion to dismiss based upon the alleged denial of an 
accused’s speedy trial rights under the interstate Agreement on 
Detainers, Neb. Rev. Stat. § 29-759 (Reissue 1995), was a final, 
appealable order. For the same reasons, we conclude that the 
denial of a speedy trial claim governed by §§ 29-3801 to 
29-3809 is a final, appealable order. 


(c) Merits of Statutory Speedy Trial Claim 

Section 29-3802 requires that the Director of Correctional 
Services must promptly inform, in writing, each prisoner in the 
custody of the Department of Correctional Services of any 
untried indictment, information, or complaint against him or her 
in this state, of which the director has knowledge. In this case, 
the record is silent as to whether the Director of Correctional 
Services was aware of the charge pending against Tucker in 
Lancaster County, and if so, whether he informed Tucker of the 
charge. However, the record is clear that Tucker had actual 
knowledge of the pending charge. See State v. Ebert, 235 Neb. 
330, 455 N.W.2d 165 (1990). 

Section 29-3803 provides in part that “[a]Jny person who is 
imprisoned in a facility operated by the Department of 
Correctional Services may request in writing to the director final 
disposition of any untried indictment, information, or complaint 
pending against him or her in this state.” Upon receipt of such a 
request, the director must issue a certificate informing the pros- 
ecutor of the prisoner’s status, notify the court in which the 
untried charges are pending of the prisoner’s request for final 
disposition, and offer to deliver temporary custody of the pris- 
oner to that jurisdiction. § 29-3803; State v. Ebert, supra. 

Section 29-3804 provides that a prosecutor who has lodged a 
detainer against an instate prisoner may request that he or she be 
made available for trial, in which case the director is required to 
issue a Certificate advising the prosecutor of the prisoner’s sta- 
tus within the department and must also “[(o]ffer to deliver tem- 
porary custody of the prisoner to the appropriate authority in the 
city or county where the untried indictment, information, or 
complaint is pending .. . .” § 29-3804(2). See, also, State v. 
Ebert, supra. Notably, this section does not require a prosecutor 
to file a detainer against any prisoner, and the filing of a detainer 
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is not required in order for a prisoner to assert his or her right to 
a speedy trial pursuant to § 29-3803. State v. Ebert, supra. 
Moreover, a writ of habeas corpus ad prosequendum is not syn- 
onymous with a “detainer.” See State v. Williams, 253 Neb. 619, 
573 N.W.2d 106 (1997). 

[5] It is a prosecutor’s receipt of the statutorily required cer- 
tificate from the Director of Correctional Services pursuant to 
§ 29-3803 or § 29-3804 which triggers the 180-day period for 
disposition of untried charges prescribed by § 29-3805. State v. 
Ebert, supra; State v. Soule, 221 Neb. 619, 379 N.W.2d 762 
(1986). In the present case, the record does not reflect that 
Tucker ever submitted a request to the Director of Correctional 
Services pursuant to § 29-3803 or that the prosecutor initiated 
the procedure set forth in § 29-3804, nor does it appear that the 
Director of Correctional Services ever issued the certificate 
required by those statutes. Accordingly, the 180-day period set 
forth in § 29-3805 was never triggered, and Tucker’s statutory 
speedy trial claim is without merit. 


2. CONSTITUTIONAL RIGHT TO SPEEDY TRIAL 

[6,7] The constitutional right to a speedy trial is guaranteed 
by U.S. Const. amend. VI and Neb. Const. art. I, § 11. The con- 
Stitutional right to a speedy trial and the statutory implementa- 
tion of that right exist independently of each other. State v. Ward, 
257 Neb. 377, 597 N.W.2d 614 (1999); State v. Kula, 254 Neb. 
962, 579 N.W.2d 541 (1998). Determining whether a defend- 
ant’s constitutional right to a speedy trial has been violated 
requires a balancing test in which the courts must approach each 
case on an ad hoc basis. State v. Ward, supra. This balancing test 
involves four factors: (1) the length of the delay, (2) the reason 
for the delay, (3) the defendant’s assertion of the right, and (4) 
prejudice to the defendant. State v. Ward, supra; State v. Turner, 
252 Neb. 620, 564 N.W.2d 231 (1997). None of these four fac- 
tors standing alone is a necessary or sufficient condition to the 
finding of a deprivation of the right to a speedy trial; rather, the 
factors are related and must be considered together with such 
other circumstances as may be relevant. State v. Ward, supra. 
See, also, Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. 
Ed. 2d 101 (1972). 
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[8] Tucker’s motion to dismiss was filed approximately 13 
months after the filing of the information in Lancaster County. 
Approximately 59 days of this period was consumed by the dis- 
position of the pretrial motions filed by Tucker. We have stated 
that an accused cannot generally take advantage of a delay in 
being brought to trial where the accused is responsible for the 
delay by either action or inaction. State v. Turner, supra. 

For approximately 6 months of the period between the filing 
of the information in Lancaster County and the filing to dismiss 
the information on speedy trial grounds, Tucker was incarcer- | 
ated in Jefferson County prior to his conviction on unrelated 
charges filed against him there. Tucker’s argument that 
Lancaster County authorities were aware of the incarceration by 
August 22, 1998, and should have taken steps to secure his pres- 
ence for trial ignores the fact that such action could have 
affected his availability for pretrial proceedings and trial on the 
Jefferson County charges, resulting in the delay of their 
disposition. 

Moreover, the record reflects that in October 1998, while 
Tucker was incarcerated in Jefferson County, his attorney pro- 
posed that the State consider a further reduction or dismissal of 
the Lancaster County charges in light of the anticipated disposi- 
tion of the pending Jefferson County charges. The deputy 
Lancaster County Attorney responded that he was unwilling to 
make a decision in this regard until Tucker had actually been 
sentenced in Jefferson County. That occurred on December 18, 
1998, and on January 6, 1999, the deputy Lancaster County 
Attorney advised Tucker’s counsel that he was unwilling to alter 
the proposed plea agreement or dismiss the charges. 

Although the period of delay in this case is far shorter than 
that considered by the U.S. Supreme Court in Barker v. Wingo, 
supra, the circumstances resulting in the delay are analogous. In 
Barker, the Court held that the defendant’s constitutional right 
to a speedy trial was not violated by the passage of more than 
5 years between his arrest and trial on a murder charge. The 
prosecution had obtained numerous continuances, initially for 
the purpose of first trying an alleged accomplice so that, if con- 
victed, his testimony would be available at Barker’s trial. The 
Court deemed it significant that although represented by com- 
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petent counsel at all times, Barker did not object to these con- 
tinuances and did not assert any speedy trial claim until after the 
accomplice was convicted. Reasoning that Barker had unsuc- 
cessfully gambled that the accomplice would be acquitted and 
the charges against him dismissed, the Court concluded: 
(B]arring extraordinary circumstances, we would be reluc- 
tant indeed to rule that a defendant was denied this consti- 
tutional [speedy trial] right on a record that strongly indi- 
cates, as does this one, that the defendant did not want a 
speedy trial. We hold, therefore, that Barker was not 
deprived of his due process right to a speedy trial. 
Barker v. Wingo, 407 U.S. 514, 536, 92 S. Ct. 2182, 33 L. Ed. 
2d 101 (1972). 

It is apparent from this record that during his incarceration in 
Jefferson County, Tucker did not wish to be tried in Lancaster 
County, but, rather, was gambling that the sentence he would 
receive in Jefferson County would induce the prosecutor to fur- 
ther reduce or dismiss the Lancaster County charges. When that 
did not occur, Tucker was transported to Lancaster County pur- 
suant to the writ of habeas corpus ad prosequendum, and only 
then did he file his motion to dismiss on speedy trial grounds. 
Based upon our consideration of the factors which compose the 
balancing test applicable to constitutional speedy trial claims, 
we conclude that Tucker’s constitutional speedy trial claim is 
without merit. 


V. CONCLUSION 

For the reasons set forth herein, we determine that Tucker’s 
statutory speedy trial rights are governed by §§ 29-3801 to 
29-3809 and that neither those rights nor his right to a speedy 
trial under the state and federal Constitutions had been violated 
at the time he filed his motion to dismiss on speedy trial 
grounds. Accordingly, we find no error and affirm the order of 
the district court overruling the motion. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JUSTEEN WILLIAMS, ALSO 
KNOWN AS JUSTEEN OFFING, APPELLANT. 
609 N.W. 2d 313 
Filed April 14, 2000. No. S-99-580. 


Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were or could have been litigated on direct 
appeal, no matter how those issues may be phrased or rephrased. 

Postconviction: Effectiveness of Counsel: Appeal and Error. When a plaintiff © 
seeking postconviction relief has different counsel on appeal than at trial, the plain- 
tiff’s motion for postconviction relief is procedurally barred if the plaintiff (1) knew 
of the issues assigned in the postconviction motion at the time of the plaintiff's direct 
appeal, (2) failed to assign those issues on direct appeal, and (3) did not assign as error 
the failure of appellate counsel on direct appeal to raise the issues assigned in the post- 
conviction motion. 

Postconviction: Effectiveness of Counsel: Records: Appeal and Error. In order 
to raise the issue of ineffective assistance of trial counsel where appellate counsel 
is different from trial counsel, a defendant must raise on direct appeal any issue of 
ineffective assistance of trial counsel which is known to the defendant or is appar- 
ent from the record, or the issue will be procedurally barred on postconviction 
review. 

Postconviction: Effectiveness of Counsel: Appeal and Error. A claim of ineffec- 
tive assistance of counsel on direct appeal, which could not have been raised on direct 
appeal, may be raised on postconviction review. 

Postconviction: Effectiveness of Counsel: Proof. In order to establish a right to 
postconviction relief based on a claim of ineffective counsel, a defendant has the bur- 
den to first show that counsel's performance was deficient; that is, counsel’s perfor- 
mance did not equal that of a lawyer with ordinary training and skill in criminal law 
in the area. Next, the defendant must show that counsel’s deficient performance prej- 
udiced the defense in his or her case. 

___: __.: __. In order to establish a right to postconviction relief based on a claim 
of ineffective counsel, the defendant must demonstrate a reasonable probability that 
but for counsel’s deficient performance, the result of the proceeding would have been 
different. 

Effectiveness of Counsel: Proof. The two-prong test for an ineffective assistance of 
counsel claim need not be addressed in order. If it is easier to dispose of an ineffec- 
tiveness claim on the ground of lack of sufficient prejudice, that course should be 
followed. 

__.: ___. When reviewing a claim of ineffective assistance of counsel, an appellate 
court will not second-guess reasonable strategic decisions by counsel. 

Trial: Effectiveness of Counsel: Presumptions. In determining whether a trial coun- 
sel’s performance was deficient, there is a strong presumption that counsel acted 
reasonably. 
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11. Criminal Law: Trial: Attorney and Client. The decision to object or not to object 
is part of trial strategy, and an appellate court gives due deference to defense coun- 
sel’s discretion in formulating trial tactics. 

12. Convictions: Evidence: Appeal and Error. Where the evidence is cumulative and 
there is other competent evidence to support the conviction, the improper admission 
or exclusion of evidence is harmless beyond a reasonable doubt. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, and 
Leslie E. Kendrick for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMaACckK, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Justeen Williams was convicted of premeditated first degree 
murder for the 1993 shooting of Tamiko Jones and was sen- 
tenced to life imprisonment. This court affirmed her conviction 
and sentence on direct appeal in State v. Williams, 247 Neb. 878, 
530 N.W.2d 904 (1995). Williams now appeals from the district 
court’s denial of postconviction relief. For the reasons stated 
herein, we affirm. 


FACTUAL BACKGROUND 

The full events leading to Williams’ conviction are set forth in 
State v. Williams, supra, and need not be restated here. The facts 
relevant to the present proceeding are set forth below. For the 
sake of clarity, the court in which Williams’ original murder trial 
was held will be referred to throughout as the “trial court,” while 
the district court in which the evidentiary hearing was held in 
the instant postconviction case will be the “district court.” 

Loretta Ashley testified at Williams’ trial regarding a tele- 
phone conversation with Jones on the Friday before Jones was 
shot. Loretta Ashley testified that Jones ‘called me hysterical 
saying that Justeen was calling her, threatening her” and that 
Jones said that “Justeen said she was going to kill her when she 
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seen her.” No hearsay objection was made at trial, and the 
admission of the statement was not assigned as error on direct 
appeal. 

Testimony was elicited at trial from several witnesses regard- 
ing a prior incident in which Williams had stabbed Jones. A pre- 
trial hearing was held to determine the admissibility of this tes- 
timony pursuant to Neb. Rev. Stat. § 27-404 (Reissue 1995), and 
the trial court determined the testimony to be admissible. No 
objection was made at trial, and defense counsel himself 
adduced evidence of the stabbing. Appellate counsel conceded 
the admissibility of the evidence under § 27-404, but argued that 
failure to exclude the evidence pursuant to Neb. Rev. Stat. 
§ 27-403 (Reissue 1995) constituted plain error. See State v. 
Williams, supra. This court determined that even had the error 
been properly preserved for appeal, the trial court did not abuse 
its discretion in admitting the evidence. Id. 

Evidence was adduced at trial indicating that Jones was preg- 
nant at the time of the shooting; that her child, Delvin, was deliv- 
ered by emergency cesarean section shortly after the shooting; 
and that he died 18 days later. The prosecutor also discussed 
Delvin’s death during the opening statement. No objection was 
made in either circumstance. Appellate counsel argued that allow- 
ing this evidence and statement constituted plain error. See id. 

The State’s theory of the case, both at trial and on appeal, was 
that Williams killed Jones out of jealousy because both were 
involved with the same man, Bobby Ashley, who was the father 
of Jones’ child. Jd. The State argued, and this court agreed, that 
evidence of Jones’ pregnancy was relevant to Williams’ motive 
of jealousy. Jd. This court further stated that “[t}hough the sub- 
sequent death of the child may have been somewhat inflamma- 
tory, we cannot Say that the admission of this evidence in the 
context of this trial rises to the level of prejudicial or plain 
error.” Id. at 883, 530 N.W.2d at 908. 


PROCEDURAL BACKGROUND 
Williams’ amended petition for postconviction relief alleged, 
inter alia, that Williams was denied effective assistance of coun- 
sel at trial when trial counsel (1) did not object to the hearsay 
testimony of Loretta Ashley; (2) did not object to, and in fact 
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elicited, evidence of the prior stabbing of Jones; and (3) did not 
object to statements regarding the death of Jones’ child. 
Williams further alleged she was denied effective assistance of 
appellate counsel in that appellate counsel failed to raise inef- 
fective assistance of trial counsel as an issue on direct appeal. 

An evidentiary hearing was held in the district court. 
Williams’ appellate counsel did not testify at the evidentiary 
hearing. Williams’ trial counsel testified regarding tactical deci- 
sions made during the course of the trial. Trial counsel testified 
that he and Williams had agreed to a trial strategy of justifica- 
tion, arguing that Jones had been the aggressor and that 
Williams had acted in self-defense. 

Trial counsel testified that commensurate with this strategy, 
after losing at the pretrial hearing, he decided not to object to the 
prior bad act evidence at trial in order not to highlight the evi- 
dence and that his decisions not to object and to adduce evidence 
regarding the incident were tactical decisions of which Williams 
was aware. Trial counsel further testified that he elicited testi- 
mony regarding the prior stabbing because aspects of the inci- 
dent, through the testimony of the defense witnesses, provided 
support for the justification defense. Trial counsel stated he 
adduced evidence that Jones had been the aggressor in the stab- 
bing incident and that Williams had acted in self-defense. 

Trial counsel also testified that his failure to object to the tes- 
timony of Loretta Ashley and to the evidence regarding the 
death of Jones’ child were part of his strategy to emphasize jus- 
tification and downplay the prejudicial aspects of the evidence 
by not objecting. Additionally, trial counsel testified he was 
aware that Loretta Ashley’s testimony was hearsay but could be 
considered an excited utterance, and he believed that the jury 
would conclude that the killing of a pregnant woman would 
result in the death of her unborn child even if evidence to that 
effect had not been presented. 

The district court ultimately determined that trial counsel’s 
actions had been competent trial strategy and did not amount to 
ineffective assistance. The district court further determined that 
since trial counsel had not been ineffective, Williams had not 
been prejudiced by appellate counsel’s failure to raise ineffec- 
tive assistance of trial counsel as an issue on direct appeal. 
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ASSIGNMENTS OF ERROR 

Williams assigns, restated, that the district court erred when 
it denied her postconviction relief because she was denied effec- 
tive assistance of counsel when (1) trial counsel did not file a 
motion in limine and object at trial to the admission of hearsay 
statements made by an unavailable witness, (2) trial counsel did 
not object to the prior bad act evidence and elicited testimony 
regarding the prior bad act at trial, (3) trial counsel did not 
object to the prejudicial admission of evidence of the victim’s 
cesarean section and the ultimate death of her newborn child, 
and (4) appellate counsel did not raise the ineffectiveness of trial 
counsel as an issue on direct appeal. 


STANDARD OF REVIEW 
{1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Palmer, 257 Neb. 702, 600 N.W.2d 756 (1999); State v. Cook, 
257 Neb. 693, 601 N.W.2d 501 (1999); State v. Ryan, 257 Neb. 
635, 601 N.W.2d 473 (1999). 


ANALYSIS 
_ {2] It must first be noted that a motion for postconviction 
relief cannot be used to secure review of issues which were or 
could have been litigated on direct appeal, no matter how those 
issues may be phrased or rephrased. State v. Palmer, supra; State 
v. Moore, 256 Neb. 553, 591 N.W.2d 86 (1999), cert. denied sub 
nom., Knight v. Florida, 528 U.S. 990, 120 S. Ct. 459, 145 L. 
Ed. 2d 370. Williams’ counsel at trial was different from her 
counsel on direct appeal, and her appellate counsel could have 
raised but did not litigate the ineffective assistance of trial coun- 
sel as an issue on direct appeal. See State v. Hittle, 257 Neb. 344, 
598 N.W.2d 20 (1999). 

{3] When a plaintiff seeking postconviction relief has differ- 
ent counsel on appeal than at trial, the plaintiff’s motion for 
postconviction relief is procedurally barred if the plaintiff (1) 
knew of the issues assigned in the postconviction motion at the 
time of the plaintiff’s direct appeal, (2) failed to assign those 
issues on direct appeal, and (3) did not assign as error the fail- 
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ure of appellate counsel on direct appeal to raise the issues 
assigned in the postconviction motion. State v. Bennett, 256 
Neb. 747, 591 N.W.2d 779 (1999). 

[4] We hold that in order to raise the issue of ineffective assis- 
tance of trial counsel where appellate counsel is different from 
trial counsel, a defendant must raise on direct appeal any issue 
of ineffective assistance of trial counsel which is known to the 
defendant or is apparent from the record, or the issue will be 
procedurally barred on postconviction review. Williams’ first 
three assignments of error which claim that trial counsel was 
ineffective are procedurally barred because they were known to 
Williams and were apparent from the record, but were not 
raised. 

[5] Williams has also alleged, however, that counsel on direct 
appeal was ineffective in failing to raise as an issue the ineffec- 
tive assistance of trial counsel. A claim of ineffective assistance 
of counsel on direct appeal, which could not have been raised on 
direct appeal, may be raised on postconviction review. State v. 
Bennett, supra. As the instant case is Williams’ first opportunity 
to raise the ineffective assistance of direct appeal counsel, this 
argument is not procedurally barred. 

[6,7] In order to establish a right to postconviction relief 
based on a claim of ineffective counsel, a defendant has the bur- 
den to first show that counsel’s performance was deficient; that 
is, counsel’s performance did not equal that of a lawyer with 
ordinary training and skill in criminal law in the area. Next, the 
defendant must show that counsel’s deficient performance prej- 
udiced the defense in his or her case. State v. Smith, 256 Neb. 
705, 592 N.W.2d 143 (1999); State v. Ditter, 255 Neb. 696, 587 
N.W.2d 73 (1998). The defendant must demonstrate a reason- 
able probability that but for counsel’s deficient performance, the 
result of the proceeding would have been different. State v. 
Tucker, 257 Neb. 496, 598 N.W.2d 742 (1999). 

[8] The two-prong test for an ineffective assistance of coun- 
sel claim need not be addressed in order. If it is easier to dispose 
of an ineffectiveness claim on the ground of lack of sufficient 
prejudice, that course should be followed. State v. Smith, supra. 

Determining whether or not Williams was prejudiced by 
direct appeal counsel’s failure to argue ineffective assistance of 
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trial counsel necessarily requires that we consider whether or 
not trial counsel was actually ineffective. Consequently, 
although the claims presented by Williams’ first three assign- 
ments of error are procedurally barred, we nonetheless consider 
the issues raised by those assignments of error insofar as they 
relate to the effective assistance of counsel on direct appeal. 


HEARSAY STATEMENTS 

Williams claims that trial counsel was ineffective in failing to 
have Loretta Ashley’s statements excluded as hearsay. The dis- 
trict court found that this testimony had been effectively neu- 
tralized on cross-examination and that the statement was cumu- 
lative in that there was abundant evidence in the record of 
conflicts and threats between Williams and Jones. The district 
court also noted that Loretta Ashley’s testimony would support 
Williams’ trial strategy of self-defense by explaining the aggres- 
sive, irrational behavior Williams attributed to Jones. 

[9-11] When reviewing a claim of ineffective assistance of 
counsel, an appellate court will not second-guess reasonable 
strategic decisions by counsel. State v. Russell, 248 Neb. 723, 
539 N.W.2d 8 (1995); State v. Ryan, 248 Neb. 405, 534 N.W.2d 
766 (1995). In determining whether a trial counsel’s perfor- 
mance was deficient, there is a strong presumption that counsel 
acted reasonably. State v. Lindsay, 246 Neb. 101, 517 N.W.2d 
102 (1994). The decision to object or not to object is part of trial 
strategy, and an appellate court gives due deference to defense 
counsel’s discretion in formulating trial tactics. See, State v. 
Wickline, 241 Neb. 488, 488 N.W.2d 581 (1992); State v. 
Lieberman, 222 Neb. 95, 382 N.W.2d 330 (1986). 

Based upon the record presented, we cannot say that the dis- 
trict court’s determinations were clearly erroneous. First, 
although Loretta Ashley’s statement was conceptually hearsay, 
her characterization of Jones’ mental state as “hysterical” fol- 
lowing the telephone call from Williams to Jones would arguably 
lay foundation for the admission of the statement as an excited 
utterance pursuant to Neb. Rev. Stat. § 27-803(1) (Reissue 1995). 
See State v. Jacob, 242 Neb. 176, 494 N.W.2d 109 (1993). 

Williams’ primary argument regarding this evidence is that it 
was highly prejudicial because it was the only evidence at trial 
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that established premeditation. This claim is not supported by 
the record. In fact, the record contains evidence that Williams 
made similar statements on other occasions, supporting the dis- 
trict court’s conclusion that the evidence presented through 
Loretta Ashley was largely cumulative. 

Bobby Ashley testified that after the stabbing incident, less 
than 3 months before the murder, Williams had threatened to kill 
Jones. Bobby Ashley testified that after the stabbing, he was 
holding Jones, waiting for an ambulance to arrive, when 
Williams yelled at him, “I stabbed ‘the bitch’ and next time I’m 
going to kill her.” Jones’ mother testified that Jones corroborated 
Bobby Ashley’s report of Williams’ threat. 

Stephanie Hall testified that she met Williams and Williams’ 
younger brother just before the shooting. Hall testified that 
Williams displayed a gun. Hall stated that the three of them were 
walking toward Hall’s home when they saw Jones. Hall testified 
that Williams grabbed the gun and said, “[t]his bitch is going to 
die, this bitch is fixin’ to die.” Hall stated that the shooting took 
place shortly thereafter. 

[12] The above instances establish that Williams had threat- 
ened Jones’ life on more than one occasion. This evidence 
would be sufficient, even without Loretta Ashley’s testimony, to 
support a jury’s finding of premeditation. Given that the testi- 
mony of Loretta Ashley was largely cumulative, we cannot say 
that trial counsel’s failure to object to it resulted in prejudice to 
Williams. Where the evidence is cumulative and there is other 
competent evidence to support the conviction, the improper 
admission or exclusion of evidence is harmless beyond a rea- 
sonable doubt. State v. Owens, 257 Neb. 832, 601 N.W.2d 231 
(1999). 

The fact that Loretta Ashley’s testimony was cumulative also 
bears on our analysis of trial counsel’s strategy in failing to 
object. The record indicates trial counsel did not believe an 
objection to Loretta Ashley’s testimony would result in the 
exclusion of that testimony and that trial counsel was aware of 
substantially similar testimony already adduced from other 
sources. 

Trial counsel thus chose not to object and, instead, used 
Loretta Ashley’s testimony to support Williams’ justification 
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defense. There is no evidence in the record sufficient to over- 
come the presumption that counsel acted reasonably in not 
objecting. Consequently, we cannot say the district court com- 
mitted clear error in determining that trial counsel’s perfor- 
mance in this regard was not deficient or in determining that 
Loretta Ashley’s testimony was cumulative regarding the threat 
made by Williams. 


Prior BaD ACT 

Williams contends that trial counsel was ineffective in failing 
to object at trial to evidence that Williams had previously 
stabbed Jones. The district court determined that this was not 
unreasonable trial strategy, as Williams’ interpretation of the 
prior incident was that Jones was the aggressor and that the stab- 
bing resulted from Williams’ action of self-defense. 

Williams argued on direct appeal that the inclusion of this 
evidence was plain error, under both § 27-404(2) and § 27-403. 
This court stated: 

Even had these errors been properly preserved, we could 
not say that the trial court abused its discretion in admitting 
this evidence. We note that Williams bases her argument 
on rules 404(2) and 403. The admissibility of evidence is 
reviewed for an abuse of discretion where the Nebraska 
rules of evidence commit the evidentiary question at issue 
to the discretion of the trial court. [Citation omitted.] We 
have held that because exercise of judicial discretion is 
implicit in Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 
(Reissue 1989), it is within the discretion of the trial court 
to determine relevancy and admissibility of evidence of 
other wrongs or acts under rules 404(2) and 403, and the 
trial court’s decision will not be reversed absent an abuse 
of that discretion. [Citation omitted.] Judicial abuse of dis- 
cretion means that the reasons or rulings of the trial court 
are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying a just result in matters submitted 
for disposition. [Citation omitted.] 


. .. [W]e review the admission of evidence of other acts 
by considering (1) whether the evidence was relevant; (2) 
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whether the evidence had a proper purpose; (3) whether 
the probative value of the evidence outweighed its poten- 
tial for unfair prejudice; and (4) whether the trial court, if 
requested, instructed the jury to consider the evidence only 
for the purpose for which it was admitted. [Citation 
omitted.] 

Williams, in her brief, has conceded that the evidence 
was relevant, that it had a proper purpose, and that the trial 
court instructed the jury to consider the evidence only for 
the purpose for which it was admitted. Thus, the only issue 
raised is whether the trial court abused its discretion in 
implicitly ruling that the probative value of the evidence 
did not outweigh its potential for unfair prejudice. 

The trial court’s ruling was not untenable and did not 
deny Williams a just result, especially since Williams’ 
counsel elicited similar testimony on cross-examination 
and in presenting Williams’ defense. 

State v. Williams, 247 Neb. 878, 883-85, 530 N.W.2d 904, 909 
(1995). See, also, State v. Nissen, 252 Neb. 51, 560 N.W.2d 157 
(1997) (citing State v. Williams, supra, as determining evidence 
of prior stabbing to be admissible). 

This court has previously reviewed, and rejected, Williams’ 
claim that evidence of Jones’ stabbing should have been 
excluded pursuant to § 27-403. See State v. Williams, supra. It is 
evident, therefore, that Williams has proved no prejudice result- 
ing from her trial counsel’s failure to object to such evidence 
and preserve the issue for appeal. 

Williams argues further that trial counsel was deficient in 
himself adducing evidence of the stabbing. This claim is with- 
out merit. Trial counsel was aware, from the pretrial hearing, 
that evidence of the prior stabbing was likely to be admitted at 
trial. Trial counsel also testified that some evidence of the prior 
incident was important to Williams’ justification defense, and 
the record shows that trial counsel adduced evidence that Jones 
had been the aggressor in the prior incident. The record supports 
the district court’s finding that Williams failed to prove trial 
counsel acted unreasonably in adducing evidence of the prior 
bad act. 
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JONES’ PREGNANCY AND CHILD’S DEATH 

Finally, Williams argues trial counsel was ineffective in fail- 
ing to file a motion in limine precluding the State from dis- 
cussing the death of Jones’ child and in failing to object to such 
discussion at trial. The district court concluded that Williams 
was not prejudiced by this discussion. The district court rea- 
soned that evidence of the pregnancy was admissible, that the 
death of a pregnant woman could be assumed to result in the 
death of her unborn child, and that thus, the jury would in any 
event be aware of the death of Jones’ child, even had objections 
been made and sustained. 

This court also reviewed the substance of this claim on direct 
appeal, stating: 

Williams’ first assignment of error is that the trial court 
erred in allowing the prosecution to adduce evidence of the 
birth of Jones’ child. Williams contends this evidence was 
unduly prejudicial and should have been excluded. 


As the State submits, evidence of the birth of Jones’ 
child tended to prove that Jones was pregnant. From this 
evidence and from the testimony of Bobby Ashley, 
Williams’ lover, to the effect that the child was his, the jury 
could have found beyond a reasonable doubt that Williams 
deliberately killed Jones out of jealousy. Though the sub- 
sequent death of the child may have been somewhat 
inflammatory, we cannot say that the admission of this evi- 
dence in the context of this trial rises to the level of preju- 
dicial or plain error. 

State v. Williams, 247 Neb. at 881-83, 530 N.W.2d at 907-08. 
This court concluded, therefore, that evidence of Jones’ preg- 
nancy was relevant to Williams’ motive and sufficiently proba- 
tive to satisfy § 27-403. Id. This court also concluded that evi- 
dence regarding the child’s death was not reversible error. Id. 
Given that determination, it is clear that Williams has not proved 
that she was prejudiced by her trial counsel’s failure to make 
objections and preserve the issue for appellate review. 
Moreover, the district court’s reasoning is sound in that the 
jury could in any event assume that the death of a pregnant 
woman would also result in the death of her unborn child. Given 
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the prior determination of this court and the district court’s 
sound reasoning, we conclude that the district court’s determi- 
nation that Williams did not prove she was prejudiced is not 
clearly erroneous. 


INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL 
Given that Williams’ trial counsel has not been shown to be 
ineffective, Williams has also failed to show prejudice resulting 
from direct appeal counsel’s failure to raise ineffective assis- 
tance of trial counsel as an issue on direct appeal. The district 
court’s finding to that effect was not clearly erroneous. 


CONCLUSION 

Williams’ first three assignments of error are procedurally 
barred. Williams’ sole remaining assignment of error, relating to 
ineffective assistance of direct appeal counsel, fails because 
Williams has not shown that she was prejudiced by direct appeal 
counsel’s failure to raise ineffective assistance of trial counsel as 
an issue on direct appeal. Consequently, the district court’s judg- 
ment was not clearly erroneous and is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
JESSE J. BAIRD ET AL., APPELLANTS. 
609 N.W. 2d 349 


Filed April 14, 2000. Nos. S-99-615 through S-99-619, 
S-99-649, S-99-650, S-99-665, S-99-676 through S-99-679. 


1. Judgments: Speedy Trial: Appeal and Error. Ordinarily, a trial court’s determina- 
tion as to whether charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erroneous. 

2. Speedy Trial: Proof. To obtain absolute discharge under Neb. Rev. Stat. § 29-1208 
(Reissue 1995), a defendant is not required to show prejudice sustained as the result 
of failure to bring the defendant to trial within the 6 months in accordance with Neb. 
Rev. Stat. § 29-1207(2) (Reissue 1995). 

3. Speedy Trial. Judicial delay, absent a showing by the State of good cause, does not 
toll the speedy trial statute. 

4. Speedy Trial: Proof. To avoid a defendant’s absolute discharge from an offense 
charged, as dictated by Neb. Rev. Stat. § 29-1208 (Reissue 1995), the State must 
prove by a preponderance of the evidence the existence of a period of time which is 
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authorized by Neb. Rev. Stat. § 29-1207(4) (Reissue 1995) to be excluded in com- 
puting the time for commencement of the defendant’s trial. 

5. Judges: Witnesses: Appeal and Error. The trial judge may not assume the role of a 
witness, and an appellate court does not consider statements made by the trial court in 
such a capacity. 

6. Judges: Witnesses: Testimony: Rules of Evidence. The prohibition against testimony 
by the trial judge pursuant to Neb. Rev. Stat. § 27-605 (Reissue 1995) applies not only 
to formal testimony but also to whenever the judge assumes the role of a witness. 

7. Trial: Judges: Witnesses. A judge’s taking the role of a witness in a trial before him 
or her is manifestly inconsistent with the judge’s customary role of impartiality. 

8. Trial: Judges: Witnesses: Rules of Evidence. Fed. R. Evid. 605 was drafted as a 
broad rule of incompetency designed to prevent a judge presiding at a trial from tes- 
tifying as a witness in that trial on any matter whatsoever. 
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ILLINGWORTH, Judge. Reversed and remanded with directions. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The appellants, 12 defendants, brought motions to discharge 
on the basis that they were denied their statutory and constitu- 
tional rights to speedy trials. In each case, the appellant was not 
brought to trial within 6 months as required by Neb. Rev. Stat. 
§§ 29-1207 and 29-1208 (Reissue 1995). The district court 
denied the motions to discharge on the basis that good cause for 
delay was shown under § 29-1207(4)(f) because one of the two 
judges in the district was absent due to surgery, a court reporter 
had suffered a serious illness, and the court was unable to sched- 
ule the appellants for trial within the 6-month timeframe. The 
only evidence in the record of these facts was the statements of 
the trial judge. The appellants timely appealed, and we consoli- 
dated the cases for argument and disposition. We conclude that 
the State failed to meet its burden of proof because the only facts 
in the record provided to establish good cause were the result of 
comments made by the trial judge. Accordingly, we reverse. 
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BACKGROUND 

The appellants were all charged with varying offenses during 
September 1998. With the exception of State v. Scarlett, case 
No. 99-617, the State, on January 27, 1999, brought motions to 
set for trial in all of the appellants’ cases. The motions stated 
that one of the judges in the district, Judge Bernard Sprague, had 
become seriously ill and that another judge, Judge Stephen 
Illingworth, was covering the entire district. The motions also 
stated that Judge Illingworth was unable to schedule jury trials 
during the remainder of the current term but that the appellants’ 
speedy trial rights expired on various dates in March 1999. The 
State then moved that the matters be set for trial prior to the 
expiration of the appellants’ speedy trial rights or, in the alter- 
native, that the cases be continued for good cause: In State v. 
Scarlett, a similar motion was filed on February 3, 1999. 

On February 5, 1999, a hearing was held on the motions. 
Before the State made any argument on the motions, the trial 
judge made the following statement: 

[F]or the record, I will state this: The other judge in this 
district had very serious surgery in December. I’m the only 
district judge in eight counties. Because of that, my sched- 
ule is full up through about the middle of April from 
scheduling in other counties and here. And so it’s very dif- 
ficult for me to change that schedule to accommodate these 
criminal jury trials. It’s not anticipated that Judge Sprague 
will be back by March 4th or — it’s possible he might not 
be back by March 30th. So, for the record, there is a lack 
of ability to cover these through judicial resources. I have 
had many hearings covered by Judges Livingston, Luther 
and Battershell, but it’s very difficult to get substitute 
judges because all the judges in the state are very busy. 
So, with that record . . . do you have any authority for 
me to extend that six months to try those cases? 
The State did not offer into evidence anything to substantiate the 
difficulties the court was having regarding scheduling. Thus, the 
only reasons given for establishing good cause under 
§ 29-1207(4)(f) were presented by the trial judge. 

On May 12, 1999, the district court entered a substantially 

identical order in each case. The orders stated that the speedy 
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trial time ran on varying days in March, depending on the case, 
and that the court was unable to set trial for the following 
reasons: 

1. Judge Bernard Sprague originally set a date in 
February 1999 for a jury trial prior to the date speedy trial 
would run. 

2. In October of 1998 Judge Sprauge’s [sic] Court 
Reporter suffered a double aneurysm. 

3. During the month of November 1998 and until Judge 
Sprauge’s [sic] emergency surgery on or about December 
5, 1998 many court days were lost because Judge Sprauge 
[sic] was unable to find a certified court reporter. 

4. ... Judge Sprague had emergency surgery on or about 
December 5, 1998 and did not return to work prior to his 
death on March 9, 1999. 

5. There are eight counties in the 10% Judicial District 
and Judge Illingworth was already scheduled and unable to 
reschedule [the cases] prior to the expiration of the six (6) 
months. 

The district court then found that the appellants were not prej- 
udiced by the delay and that due to the lack of judicial resources, 
good cause existed to schedule the cases past the 6-month 
period. The district court then set trial in the cases for July 1999, 

On May 17, 1999, all of the appeliants except the appellant in 
State v. Scarlett, case No. S-99-617, brought motions to dis- 
charge stating that their speedy trial rights had been violated on 
both statutory and constitutional grounds. During the hearing 
on the motions, the court stated: “For the record, I would like as 
part of the record my journal entry and order of May 12th, 1999, 
wherein I discussed the reasons for not allowing discharge 
within six months ... .” The State presented no evidence and 
argued that good cause should be found based on the facts set 
forth in the district court’s prior order. The district court then 
found good cause to exist based on the reasons set forth in the 
May 12 order. In addition, the court stated: 

The inability of this Court to set these cases for trial was 
unavoidable, and I would also like to state for the record 
another problem in setting these cases was the ongoing 
construction in this courthouse which made it very difficult 
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to schedule matters for the last year in this courthouse. And 
that is also a reason for good cause. 
As a result, the district court denied the motions for discharge. 
The appellant in case No. S-99-617 presented a motion to dis- 
charge on May 19. On May 20, the district court held a hearing 
and reached the same conclusion it reached in the other cases for 
the same reasons. All of the cases were consolidated for appeal. 


ASSIGNMENTS OF ERROR 
The appellants assign that the district court erred in failing to 
grant their motions for discharge based on the findings that a 
lack of judicial resources justified delaying their trials and that 
their rights to speedy trials were not violated. 


STANDARD OF REVIEW 
{1] Ordinarily, a trial court’s determination as to whether 
charges should be dismissed on speedy trial grounds is a factual 
question which will be affirmed on appeal unless clearly erro- 
neous. State v. Al-Zubaidy, 257 Neb. 935, 602 N.W.2d 8 (1999); 
State v. Blackson, 256 Neb. 104, 588 N.W.2d 827 (1999). 


ANALYSIS 
[2,3] The appellants argue that a delay due to lack of judicial 
resources is not a period of time excluded from the running of 
the 6-month period in which a defendant must be brought to trial 
under § 29-1207. Section 29-1207 provides: 

(1) Every person indicted or informed against for any 
offense shali be brought to trial within six months, and 
such time shall be computed as provided in this section. 

(2) Such six-month period shall commence to run from 
the date the indictment is returned or the information 
filed.... 


(4) The following periods shall be excluded in comput- 
ing the time for trial: 


(f) Other periods of delay not specifically enumerated 
herein, but only if the court finds that they are for good 
cause. 
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Section 29-1208 states: 

If a defendant is not brought to trial before the running 
of the time for trial, as extended by excluded periods, he 
shall be entitled to his absolute discharge from the offense 
charged and for any other offense required by law to be 
joined with that offense. 

To obtain absolute discharge under § 29-1208, a defendant is not 
required to show prejudice sustained as the result of failure to 
bring the defendant to trial within the 6 months in accordance 
with § 29-1207(2). State v. Lafler, 225 Neb. 362, 405 N.W.2d 
576 (1987), questioned on other grounds, State v. Oldfield, 236 
Neb. 433, 461 N.W.2d 554 (1990). We have stated that judicial 
delay, absent a showing by the State of good cause, does not toll 
the speedy trial statute. State v. Wilcox, 224 Neb. 138, 395 
N.W.2d 772 (1986); State v. Alvarez, 189 Neb. 281, 202 N.W.2d 
604 (1972). 

[4] To avoid a defendant’s absolute discharge from an offense 
charged, as dictated by § 29-1208, the State must prove by a pre- 
ponderance of the evidence the existence of a period of time 
which is authorized by § 29-1207(4) to be excluded in comput- 
ing the time for commencement of the defendant’s trial. State v. 
Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). See, e.g., State 
v. Wilcox, supra. Thus, it was the burden of the State in the 
instant case to establish facts showing that good cause existed 
for the district court to delay the appellants’ trials beyond the 
6-month time period. 

[5-8] Clearly the comments by the trial judge are not evi- 
dence. The judge may not assume the role of a witness. Neb. 
Rev. Stat. § 27-605 (Reissue 1995) provides: “The judge presid- 
ing at the trial may not testify in that trial as a witness. No objec- 
tion need be made in order to preserve the point.” This prohibi- 
tion applies not only to formal testimony, but also to whenever 
the judge assumes the role of a witness. State v. Rodriguez, 244 
Neb. 707, 509 N.W.2d 1 (1993). A judge’s taking the role of a 
witness in a trial before him or her is manifestly inconsistent 
with the judge’s customary role of impartiality. State ex rel. 
Grape v. Zach, 247 Neb. 29, 524 N.W.2d 788 (1994); State v. 
Barker, 227 Neb. 842, 420 N.W.2d 695 (1988). Fed. R. Evid. 
605, of which § 27-605 is a verbatim counterpart, “ ‘was drafted 
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as a broad rule of incompetency designed to prevent a judge pre- 
siding at a trial from testifying as a witness in that trial on any 
matter whatsoever. 3 J. Weinstein & M. Berger, Weinstein’s 
Evidence { 605[01] at 605-3 (1987).” State v. Barker, 227 Neb. 
at 848, 420 N.W.2d at 699-700. Thus we do not consider state- 
ments made by the court in such a capacity. See, e.g., State v. 
Vidales, 6 Neb. App. 163, 571 N.W.2d 117 (1997) (affidavit of 
trial judge not considered). 

In the instant case, the only facts presented to support a find- 
ing of good cause were presented by the trial judge. The State 
did not offer any evidence. The State could have introduced evi- 
dence through the clerk of the district court as to the remodeling 
and lack of space. The State could have introduced affidavits as 
to the health of the district judge and the court reporter. Finally, 
another judge could have presided over the good cause hearing 
so as to permit Judge Illingworth to testify under oath concern- 
ing the facts set out in his order. We conclude that the State 
failed to make any record for this court to review as to whether 
good cause has been shown. 

Under these circumstances, the appellants were not brought 
to trial within 6 months as required by § 29-1207, and the State 
failed to show that the delay in bringing the appellants to trial 
came within one of the provided exclusions. Thus, under 
§ 29-1208, the appellants are entitled to an absolute discharge. 
Accordingly, the orders of the district court are reversed, and the 
causes are remanded with directions to enter orders of discharge 
in the above-captioned cases. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
WILLIAM D. KINSER, JR., APPELLANT. 
609 N.W. 2d 322 


Filed April 14, 2000. No. S-99-738. 


1. Rules of Evidence: Appeal and Error. In all proceedings where the Nebraska 
Evidence Rules apply, admissibility of evidence is controlled by such rules, not judi- 
cial discretion, except in those instances under the rules when judicial discretion is a 
factor involved in the admissibility of evidence. 
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2. Judges: Appeal and Error. The exercise of judicial discretion is implicit in deter- 
minations of relevancy, and a trial court’s decision regarding it will not be reversed 
absent an abuse of discretion. 

3. Self-Defense. A determination of whether the victim was the first aggressor is an 
essential element of a self-defense claim. 

4. Rules of Evidence: Words and Phrases. Relevant evidence means evidence having 
any tendency to make the existence of any fact that is of consequence to the determi- 
nation of the action more probable or less probable than it would be without the 
evidence. 

5. Rules of Evidence. All relevant evidence normally is admissible, and conversely, evi- 
dence which is not relevant is not admissible. 

6. Judges: Words and Phrases. A judicial abuse of discretion means that the reasons 
or rulings of the trial court are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right, and denying a just result in matters submitted for disposition. 

7. Pretrial Procedure: Evidence: Impeachment. Generally, a trial court has some dis- 
cretion in the matter of discovery where the material is sought for impeachment 
purposes. 

8. Criminal Law: Trial: Juries: Evidence: Proof. In a jury trial of a criminal case, an 
erroneous evidentiary ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable doubt. 

9. Convictions: Evidence: Appeal and Error. Where the evidence is cumulative and 
there is other competent evidence to support the conviction, the improper admission 
or exclusion of evidence is harmless beyond a reasonable doubt. 


Appeal from the District Court for Box Butte County: BRIAN 
SILVERMAN, Judge. Affirmed. 


James R. Mowbray and Kelly S. Breen, of Nebraska 
Commission on Public Advocacy, for appellant. 


Don Stenberg, Attorney General, and Donald J.B. Miller for 
appellee. 


HEnpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
William D. Kinser, Jr., was convicted of second degree 
assault in the district court for Box Butte County. Kinser was 
sentenced as a habitual criminal to a period of not less than 10 
nor more than 20 years’ imprisonment. He timely appeals his 
conviction and sentence. 
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SCOPE OF REVIEW 

[1] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by such rules, not 
judicial discretion, except in those instances under the rules when 
judicial discretion is a factor involved in the admissibility of evi- 
dence. State v. Myers, 258 Neb. 300, 603 N.W.2d 378 (1999). 

[2] The exercise of judicial discretion is implicit in determi- 
nations of relevancy, and a trial court’s decision regarding it will 
not be reversed absent an abuse of discretion. State v. Harrold, 
256 Neb. 829, 593 N.W.2d 299 (1999). 


FACTS 

On the evening of January 20, 1995, James W. Covalt was at 
the Bowl Mor Lounge in Alliance, Nebraska. Covalt testified 
that he was seated on a barstool when Kinser approached and 
began to bother him. Covalt stated that while his back was to 
Kinser, he heard the sound of glass breaking as he was knocked 
to the floor. 

Kinser had struck Covalt in the face with a tall glass. Covalt 
was transported to the emergency room of a local hospital, 
where he received medical attention for lacerations on the side 
of his nose. 

Prior to trial, the State filed a motion in limine to prohibit 
Kinser from introducing evidence from Kenneth Connor relat- 
ing to Covalt’s mental health. Subsequently, during cross-exam- 
ination of Covalt, Kinser attempted to elicit testimony regarding 
Covalt’s mental health. The State’s objection was sustained. 
Later, Kinser made an offer of proof which established that 
Covalt had been diagnosed as suffering from paranoid 
schizophrenia and that Haldol had been prescribed to him for a 
period of 5 months. Kinser alleged that if Covalt was allowed to 
testify, he would have stated that he had experienced auditory 
hallucinations, but that he could not recall what these voices had 
told him. 

Kinser also made an offer of proof which alleged that Connor 
would have testified that he is a certified counselor who treated 
Covalt in 1997 and that he had consulted with Covalt’s clinical 
psychologist and treating psychiatrist. Kinser alleged that if per- 
mitted, Connor would have testified that Covalt reported hearing 
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auditory hallucinations telling him to commit violent acts and 
that he felt compelled to obey these voices. In response, the 
State submitted an offer of proof that Connor was an alcohol 
counselor and therefore was not qualified to render a diagnosis 
in regard to a major illness. 

Kinser did not testify at trial. Penny K. Overshiner, who 
accompanied Kinser to the lounge on January 20, 1995, testified 
that she was standing at the bar when she observed the alterca- 
tion. She said that Covalt, who was holding a beer bottle, raised 
his arm toward Kinser. At that time, she thought Covalt was 
going to hit Kinser. She further stated that in response, Kinser 
punched Covalt in a defensive manner with his right hand, in 
which he was holding a tall glass. 

The jury acquitted Kinser of first degree assault and use of a 
deadly weapon to commit a felony but found him guilty of sec- 
ond degree assault. On May 27, 1999, the trial court found that 
Kinser was a habitual criminal and sentenced him to a period of 
not less than 10 nor more than 20 years’ imprisonment. Kinser 
timely appealed. 


ASSIGNMENTS OF ERROR 

Kinser asserts, summarized and restated, that the trial court 
erred (1) in prohibiting cross-examination of Covalt regarding 
whether he suffered from auditory hallucinations in which 
voices commanded him to commit acts of violence and whether 
he felt compelled to obey such voices, (2) in prohibiting Connor 
from testifying on behalf of Kinser, (3) in denying his motion to 
strike Covalt’s testimony, and (4) in sustaining the State’s objec- 
tion to Overshiner’s impression of Covalt’s demeanor at the time 
of the altercation. 


ANALYSIS 

Kinser argues that the trial court erred in sustaining the 
State’s objection to Kinser’s cross-examination of Covalt 
regarding auditory hallucinations. Kinser alleges that he was 
denied his Sixth Amendment right to confront the witnesses 
against him. 

In Covalt’s deposition, which Kinser included as an offer of 
proof, Covalt stated that he had told physicians that he began 
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hearing auditory hallucinations in December 1996 or January 
1997. However, he denied that he was ever commanded to com- 
mit acts of violence. At trial, when defense counsel attempted to 
ask Covalt about his mental health, the State’s objections were 
sustained. Kinser then moved to strike Covalt’s testimony, 
which motion was overruled. The trial court found that Covalt’s 
mental condition did not occur until 1996 or 1997, well after the 
assault. Kinser then made the offer of proof regarding Connor. 

(3] Kinser argues that in order to establish self-defense, he 
needed to cross-examine Covalt regarding these auditory hallu- 
cinations to show Covalt’s dangerous and turbulent character. 
Kinser claims that such evidence was relevant as to who was the 
first aggressor. A determination of whether the victim was the 
first aggressor is an essential element of a self-defense claim. 
See State v. Sims, 213 Neb. 708, 331 N.W.2d 255 (1983). 

[4,5] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by such rules, not 
judicial discretion, except in those instances under the rules 
when judicial discretion is a factor involved in the admissibility 
of evidence. State v. Myers, 258 Neb. 300, 603 N.W.2d 378 
(1999). Relevant evidence means evidence having any tendency 
to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than 
it would be without the evidence. Neb. Rev. Stat. § 27-401 
(Reissue 1995). All relevant evidence normally is admissible, 
and conversely, evidence which is not relevant is not admissible. 
State v. Harrold, 256 Neb. 829, 593 N.W.2d 299 (1999). 

(6] Here, the record does not establish that Covalt suffered 
from auditory hallucinations at any time prior to December 
1996. Allowing Kinser to cross-examine Covalt or examine his 
medical records with respect to hallucinations occurring almost 
2 years after the assault would not be relevant to Kinser’s claim 
of self-defense. Under such circumstances, we cannot say that 
the trial court abused its discretion in sustaining the State’s 
objection to Kinser’s cross-examination of Covalt regarding the 
auditory hallucinations. A judicial abuse of discretion means 
that the reasons or rulings of the trial court are clearly untenable, 
unfairly depriving a litigant of a substantial right, and denying a 
just result in matters submitted for disposition. State v. Myers, 
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258 Neb. 272, 603 N.W.2d 390 (1999). Neither was Kinser 
denied cross-examination in violation of the Sixth Amendment. 
He was denied cross-examination of Covalt as to this issue 
because it was not relevant to the altercation which occurred on 
January 20, 1995. 

Kinser next argues the trial court erred in prohibiting the tes- 
timony of Connor, which Kinser alleges deprived him of his 
constitutional right to compel attendance of witnesses on his 
own behalf as guaranteed under the Sixth Amendment to the 
U.S. Constitution. In support, Kinser relies upon State v. 
Trammell, 231 Neb. 137, 435 N.W.2d 197 (1989). 

In Trammell, the defendant sought to obtain medical records 
concerning the victim to be used for impeachment purposes. We 
held that medical records of matters which occurred 12 to 13 
years before the offense were too remote to have any relevance 
and that there was no error in refusing to permit the defendant 
to explore those matters. However, we held that the victim was 
improperly allowed to testify without permitting the defendant 
to discover and produce evidence concerning the current treat- 
ment of the victim’s medical condition. 

[7] In Trammell, the defendant requested a hearing “in order 
to show the court the need for the defense to ‘make inquiry of 
[the victim’s}] mental abilities and capacities in order to explain 
. .. Sharp conflicts in the facts in this case.’” 231 Neb. at 140, 
435 N.W.2d at 200. We stated that, generally, a trial court has 
some discretion in the matter of discovery where the material is 
sought for impeachment purposes. 

“Tf, however, the claimed impeaching information is privi- 
leged there must be a showing that there is reasonable 
ground to believe that the failure to produce the informa- 
tion is likely to impair the defendant’s right of confronta- 
tion such that the witness’ direct testimony should be 
stricken. Upon such a showing the court may then afford 
the state an opportunity to secure the consent of the wit- 
ness for the court to conduct an in camera inspection of the 
claimed information and, if necessary, to turn over to the 
defendant any relevant material for the purposes of cross- 
examination. If the defendant does make such showing and 
such consent is not forthcoming then the court may be 
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obliged to strike the testimony of the witness. . . . If the in 

camera inspection does reveal relevant material then the 

witness should be given an opportunity to decide whether 

to consent to release of such material to the defendant or to 

face having her testimony stricken in the event of refusal.” 
Id. at 142-43, 435 N.W.2d at 201. Here, Kinser did not establish 
that the medical information sought was relevant. Whether 
Covalt suffered from hallucinations nearly 2 years after the 
altercation was not relevant. Kinser did not establish that the 
failure to produce the information would be likely to impair his 
right of confrontation. 

If Kinser wanted to review Covalt’s medical records, he 
should have requested a hearing to show that his right of con- 
frontation was likely to be impaired if he did not have access to 
the information. If he met this burden, and Covalt consented, the 
trial court could have conducted an in-camera inspection of the 
medical records to determine relevancy. If Covalt refused to 
consent to the in-camera inspection, the trial court may have 
been obliged to strike his direct testimony. Kinser’s assignment 
of error on this issue has no merit. 

Similarly, Connor’s testimony was not relevant. Thus, we 
cannot say that the trial court abused its discretion in sustaining 
the State’s motion to exclude Connor’s testimony regarding 
Covalt’s mental health. 

Kinser argues that the trial court erred in not striking Covalt’s 
testimony. At trial, the State objected to Kinser’s questioning of 
Covalt regarding his mental health. When the State’s objection 
was sustained, Kinser moved to strike Covalt’s trial testimony 
based upon our rationale in State v. Trammell, 231 Neb. 137, 435 
N.W.2d 197 (1989). This motion was overruled. The trial court 
was not required to strike Covalt’s testimony, since the evidence 
Kinser sought to introduce was not relevant. Kinser did not 
establish that he was denied access to relevant material regard- 
ing Covalt’s mental health. 

We next address whether the trial court erred in sustaining the 
State’s objection to Overshiner’s impression of Covalt’s 
demeanor at the time of the assault. Overshiner was asked by 
defense counsel: “[W]hat was your impression of the manner in 
which James Covalt raised that . . . that bottle?” The State’s 
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objection to relevance was sustained. Defense counsel then 
asked: “‘At the time you saw James Covalt raise that bottle, what 
did you believe that James Covalt was doing?” Again, the State’s 
objection to relevance was sustained. Defense counsel further 
inquired: “How did James Covalt appear in his demeanor to you, 
at the moment he raised that bottle?” The State’s objection to 
relevance was again sustained. Kinser then made the following 
offer of proof: ““My offer of proof is if the witness were permit- 
ted to testify, she’d testify that James Covalt made an upper 
swinging motion in a provocative manner, and he appeared to 
her to be aggressive and angry.” 

We conclude that the trial court erred in sustaining the State’s 
objection to this testimony. Clearly, Overshiner’s observation of 
the incident and her impression of what Covalt was going to do 
when he raised the beer bottle were relevant to Kinser’s claim of 
self-defense. Relevant evidence means evidence having any ten- 
dency to make the existence of any fact that is of consequence 
to the determination of the action more probable or less proba- 
ble than it would be without the evidence. § 27-401. Kinser was 
attempting to elicit testimony from Overshiner that she thought 
Covalt was the aggressor and was attempting to hit Kinser 
before Kinser struck Covalt. 

(8,9] In a jury trial of a criminal case, an erroneous eviden- 
tiary ruling results in prejudice to a defendant unless the State 
demonstrates that the error was harmless beyond a reasonable 
doubt. State v. Jackson, 258 Neb. 24, 601 N.W.2d 741 (1999). 
Where the evidence is cumulative and there is other competent 
evidence to support the conviction, the improper admission or 
exclusion of evidence is harmless beyond a reasonable doubt. 
State v. Owens, 257 Neb. 832, 601 N.W.2d 231 (1999). 

Later, Overshiner was asked what she saw after Covalt raised 
his beer bottle. She testified that ““[Kinser’s] arm come [sic] up, 
like, defensive-like.” She stated that at first she thought Covalt 
was going to hit Kinser. Based on this testimony, we conclude 
that the exclusion of Overshiner’s previous testimony was harm- 
less beyond a reasonable doubt. Although the trial court erro- 
neously sustained the State’s objection to the earlier testimony, 
Overshiner was subsequently asked what Covalt was doing, and 
she gave similar testimony which equates with Kinser’s offer of 
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proof that Covalt made an upward swinging motion in a 
provocative manner and appeared to be aggressive and angry. 
Therefore, Overshiner’s testimony regarding what she thought 
was going to happen was subsequently admitted, and any error 
by the trial court was harmless beyond a reasonable doubt. 


CONCLUSION 
For the reasons stated herein, we affirm the judgment and 
sentence imposed by the trial court. 
AFFIRMED. 


SHERRY HRON AND CHEYENNE HRON, APPELLEES, 
v. LARRY DONLAN, APPELLANT. 
609 N.W. 2d 379 


Filed April 21, 2000. No. S-98-1016. 


1. Statutes: Judgments. Effective July 15, 1998, Neb. Rev. Stat. § 42-924 (Reissue 
1998) no longer covers harassment protection orders. 

2. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does not 
involve a factual dispute is determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent from the lower court’s 
decision. 

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

4. Courts: Jurisdiction. While it is not a constitutional prerequisite for jurisdiction, the 
existence of an actual case or controversy is necessary for the exercise of judicial 
power. 

5. Moot Question. A case becomes moot when the issues initially presented in litigation 
cease to exist or the litigants lack a legally cognizable interest in the outcome of 
litigation. 

6. Moot Question: Words and Phrases. A moot case is one which seeks to determine 
a question which does not rest upon existing facts or rights, in which the issues pre- 
sented are no longer alive. 

7. Moot Question. As a general rule, a moot case is subject to summary dismissal. 

8. Moot Question: Appeal and Error. The public interest exception to the rule pre- 
cluding consideration of issues on appeal due to mootness requires a consideration of 
the public or private nature of the question presented, the desirability of an authorita- 
tive adjudication for future guidance of public officials, and the likelihood of future 
recurrence of the same or a similar problem. 
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Appeal from the District Court for Douglas County: STEPHEN 
A. Davis, Judge. Appeal dismissed. 


Peter C. Bataillon, of Frazier, Wieland, Bataillon & Katz, for 
appellant. 


Marc B. Delman for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HENpry, C.J. 
INTRODUCTION 

Larry Donlan appeals the granting of a protection order to 
Sherry Hron and her daughter, Cheyenne Hron, enjoining 
“ Donlan from imposing any restraint upon the person or liberty 
of Hron or Cheyenne, and from threatening or otherwise dis- 
turbing their peace. We moved this case to our docket pursuant 
to our power to regulate the caseloads of this court and the 
Nebraska Court of Appeals. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 


BACKGROUND 

Hron filed for a protection order against Donlan for both her- 
‘self and Cheyenne pursuant to Neb. Rev. Stat. § 42-924 (Supp. 
1997). At the time of this action, Hron was an employee of 
Bellevue Health Center (the clinic). Donlan was an antiabortion 
protester who was protesting outside the clinic. Several days a 
month, Hron brought her young daughter, Cheyenne, to work 
with her when she was unable to arrange child care. Hron and 
Donlan had encountered one another on a regular basis at the 
clinic. The Douglas County District Court granted an ex parte 
protection order, as provided in Neb. Rev. Stat. § 42-925 
(Reissue 1993), on July 14, 1998. Pursuant to § 42-925, Donlan 
had 5 days after receiving notice of the ex parte order in which 
to request a hearing on the matter. 

A hearing was requested and was held on August 5, 1998. At 
the hearing, Hron testified that on July 12, 1998, she removed 
and threw away a folding chair belonging to Donlan, which was 
partially on the clinic property. The next day, July 13, Donlan 
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approached Hron regarding the chair, pointed his finger in her 
face, and stated, “[Y]ou’re going to regret this.” Donlan also told 
Hron that he was going to come to her house every week. Hron 
testified that approximately 8 to 9 months prior to the July 13 
incident, she and Cheyenne, who was 4'/ years old at the time, 
were approaching the clinic when Donlan began yelling at them. 
Donlan stated, “Cheyenne, do you know your mother kills little 
babies just like you?” Dr. Leroy Carhart, a doctor at the clinic, 
testified that he had heard Donlan address Cheyenne by name on 
many occasions, making similar statements. Hron testified that 
she felt threatened and harassed by these incidents and was con- 
cerned about allowing her daughter outside to play because 
Donlan said he would come to her house. 

Donlan testified as to the events of July 12 and 13, 1998. 
Donlan claimed he did not intend to harass Hron, but that the 
purpose of his statements was to have his chair returned and to 
convince Hron that she should not be involved with a clinic that 
performs abortions. Donlan acknowledged that he had used 
Cheyenne “as a point,” but denies addressing Cheyenne by name 
or making the specific statements that Hron claims Donlan made 
to Cheyenne. Donlan also testified that Hron did not appear 
frightened of him and that she often used expletives and obscene 
gestures toward him. 

The court found in favor of Hron, determining that Donlan’s 
statements constitute sufficient interference with Cheyenne’s 
health and welfare to justify granting the protection order. The 
court then issued an order providing that the protection order was 
to remain in effect for 1 year from the date the initial ex parte 
order was granted. The protection order enjoined Donlan from 
imposing any restraint upon the person or liberty of Hron or 
Cheyenne, threatening or otherwise disturbing their peace, and 
telephoning, contacting, or otherwise communicating with them. 

[1] On August 11, 1998, Donlan filed a motion for new trial. 
In ruling on this motion, the court deleted paragraph 3 of the 
protection order, which enjoined Donlan from “telephoning, 
contacting, or otherwise communicating” with the Hrons, find- 
ing it was without authority to include this in its order under 
§ 42-924, the version of the protection order statute in effect at 
the time the order was originally granted. An amendment to 
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§ 42-924, limiting its application to domestic abuse protection 
orders, became effective on July 15, 1998, 1 day after the pro- 
tection order in this case was initially granted. A domestic abuse 
protection order applies when a “victim of domestic abuse” files 
for a protection order against a “household member,” such as a 
relative, spouse, or former spouse. See Neb. Rev. Stat. 
§§ 42-903 and 42-924 (Reissue 1998). Effective July 15, 1998, 
§ 42-924 no longer covers harassment protection orders such as 
the one involved in this case. The modified protection order 
enjoined Donlan from imposing any restraint upon the person or 
liberty of Hron or Cheyenne, and from threatening or otherwise 
disturbing their peace. After this modification, the court over- 
tuled Donlan’s motion for new trial. Donlan then filed this 
appeal. 


ASSIGNMENT OF ERROR 
Donlan claims, rephrased, that the trial court erred in grant- 
ing the protection order because (1) § 42-924 (Supp. 1997) is 
unconstitutional on its face and as applied in this case and (2) 
the order was not sustained by sufficient evidence. 


STANDARD OF REVIEW 
(2] A jurisdictional question that does not involve a factual 
-dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Greater Omaha Realty 
Co. v. City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000). 


ANALYSIS 

(3,4] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. Id. While it is not a con- 
stitutional prerequisite for jurisdiction, the existence of an actual 
case or controversy is necessary for the exercise of judicial 
power. Id. Thus, we must first determine whether the expiration 
of the protection order on July 14, 1999, has rendered this 
appeal moot. 

[5-7] A case becomes moot when the issues initially pre- 
sented in litigation cease to exist or the litigants lack a legally 
cognizable interest in the outcome of litigation. Id.; Putnam v. 
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Fortenberry, 256 Neb. 266, 589 N.W.2d 838 (1999). A moot 
case is one which seeks to determine a question which does not 
rest upon existing facts or rights, in which the issues presented 
are no longer alive. Putnam, supra. As a general rule, a moot 
case is subject to summary dismissal. Id. 

The protection order in the present case expired on July 14, 
1999. Once the order expired, Hron and Donlan were no longer 
affected by it, and the protection order issues before this court 
as they relate to Hron and Donlan became moot. See Elstun v. 
Elstun, 257 Neb. 820, 600 N.W.2d 835 (1999). Because of the 
1-year timeframe for protection orders, such cases will almost 
always be moot by the time an appeal is heard. Jd. 

[8] However, an appellate court may review an otherwise 
moot case if it involves a matter affecting the public interest, or 
when other rights or liabilities may be affected by its determi- 
nation. Id. The public interest exception to the rule precluding 
consideration of issues on appeal due to mootness requires a 
consideration of the public or private nature of the question pre- 
sented, the desirability of an authoritative adjudication for future 
guidance of public officials, and the likelihood of future recur- 
rence of the same or a similar problem. Greater Omaha Realty 
Co., supra; Putnam, supra. 

Although this case could implicate a matter of public interest, 
the First Amendment right of free speech, there is little need for 
an authoritative adjudication for future guidance of public offi- 
cials. At the time of the issuance of the protection order in this 
case, § 42-924 (Supp. 1997) dealt with both harassment protec- 
tion orders (any victim who has been harassed as defined by 
Neb. Rev. Stat. § 28-311.02 (Reissue 1993)), and domestic 
abuse protection orders (applies when abuse is among “house- 
hold members”). Currently, § 42-924 (Reissue 1998) deals only 
with domestic abuse protection orders, while harassment pro- 
tection orders are covered by Neb. Rev. Stat. § 28-311.09 
(Reissue 1998). The current version of § 42-924 became effec- 
tive July 15, 1998, 1 day after the protection order in this case 
was granted. Section 42-924 no longer deals with the type of 
protection order at issue in this case. An authoritative adjudica- 
tion on the constitutionality of a statute that is no longer in effect 
is of little value for future guidance of public officials. 
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Furthermore, future recurrence of the issue presented in this 
case is not possible under the statute being challenged because 
harassment protection orders, such as the one involved in this 
case, are no longer covered under § 42-924. A decision regard- 
ing a version of a statute that is no longer in effect would be 
nothing more than an advisory opinion. For these reasons, the 
public interest exception does not apply in this case. 

At oral argument, Donlan argued that the case is not moot 
because the issuance of the protection order would be a “‘stigma 
on his record.” We have recognized that even when a sentence 
for a criminal conviction has already been fully served, an 
appeal from the conviction is not moot when the defendant is 
subjected to “collateral consequences” as a result of the crimi- 
nal conviction. State v. Patterson, 237 Neb. 198, 204, 465 
N.W.2d 743, 748 (1991). However, this exception to the moot- 
ness doctrine is inapplicable in the present case. Donlan, as 
stated by his attorney during oral argument, was never crimi- 
nally convicted as a result of the issuance of the protection order 
and therefore cannot articulate any “collateral consequences” 
resulting from a criminal conviction that would cause him to 
“suffer future penalties or disabilities.’ See id. at 203, 465 
N.W.2d at 747. Donian’s argument is without merit. 


CONCLUSION 
Because we have concluded that this appeal is moot and that 
no exceptions to the mootness doctrine apply, including the pub- 
lic interest exception, the appeal is dismissed. 
APPEAL DISMISSED. 


ROSIE RODRIGUEZ, APPELLANT, V. JESS C. NIELSEN, 
DOING BUSINESS AS NIELSEN & BIRCH, APPELLEE. 
609 N.W.2d 368 


Filed April 21, 2000. No. S-98-1083. 


1. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 
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Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Summary Judgment: Records: Depositions: Appeal and Error. In order to receive 
consideration on appeal, any affidavits or depositions used on a motion for summary 
judgment must have been offered in evidence in the trial court and preserved in and 
made a part of the bill of exceptions. 

Summary Judgment: Trial: Pleadings: Pretrial Procedure. When it has been asserted 
in asummary judgment motion that an opposing party has failed to state a cause of action, 
as far as that issue is concemed, the motion may be treated as one in fact for a judgment 
on the pleadings, notwithstanding its designation as something other than that. 
Malpractice: Attorney and Client: Negligence: Proof: Proximate Cause: 
Damages. In civil legal malpractice actions, there are three elements that a plaintiff 
alleging attorney negligence must prove: (1) the attomey’s employment, (2) the attor- 
ney’s neglect of a reasonable duty, and (3) that such negligence resulted in and was 
the proximate cause of loss (damages) to the client. 

Criminal Law: Malpractice: Attorney and Client: Claims: Proof. A convicted 
criminal who files a legal malpractice claim against his or her defense counsel must 
allege and prove that he or she is innocent of the underlying crime. 

Criminal Law: Malpractice: Attorney and Client: Negligence: Proof: Proximate 
Cause: Damages. A convicted criminal who files a legal malpractice claim must 
plead and prove the following: (1) the attorney’s employment, (2) the attorney’s 
neglect of a reasonable duty, (3) that such negligence resulted in and was the proxi- 
mate cause of loss (damages) to the client, and (4) innocence of the underlying crime 
with which the plaintiff was charged. 

Criminal Law: Malpractice: Attorney and Client: Actions: Postconviction. A 
convicted criminal who files a legal malpractice claim need not obtain exoneration 
through reversal or postconviction relief in order to maintain an action for criminal 
legal malpractice. 


Appeal from the District Court for Lincoln County: JouN P. 


Murphy, Judge. Reversed and remanded with directions. 
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CONNOLLY, J. 
This appeal presents the question, What are the required alle- 


gations to state a cause of action for legal malpractice by a con- 
victed criminal against his or her criminal defense lawyer? 
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The appellant, Rosie Rodriguez, filed suit against the 
appellee, Jess C. Nielsen, doing business as Nielsen & Birch 
(Nielsen), for legal malpractice. Rodriguez alleged that 
Nielsen’s representation of her in a misdemeanor criminal 
action was negligent in various respects and resulted in damage 
to her. The district court sustained Nielsen’s motion for sum- 
mary judgment on the ground that Rodriguez’ amended petition 
did not properly allege “‘but for” causation; therefore, Rodriguez 
could not adduce evidence that would result in a verdict favor- 
able to her. 

We conclude that a convicted criminal in an action against his 
or her former criminal defense lawyer must, in addition to the 
usual requirements of employment, duty, breach, proximate 
cause, and damage, allege facts supporting an allegation of inno- 
cence. We reverse the trial court’s dismissal because we con- 
clude that Rodriguez should have had an opportunity to amend 
her petition. 


FACTS 

Rodriguez and her husband, John Rodriguez, originally filed 
suit against Nielsen for legal malpractice and breach of contract 
in connection with Nielsen’s representation of Rodriguez in a 
criminal misdemeanor matter in Lincoln County, Nebraska. 
Nielsen filed a demurrer to Rodriguez’ petition on the grounds 
that (1) there was a defect of parties, (2) several causes of action 
were improperly joined, and (3) the petition did not state facts 
sufficient to constitute a cause of action against Nielsen. The 
trial court sustained Nielsen’s demurrer on the grounds that 
there was an improper joinder of parties plaintiff and an 
improper joinder of causes of action. Rodriguez then dropped 
John Rodriguez from the lawsuit, eliminated the breach of con- 
tract claim, and filed an amended petition that alleged Nielsen’s 
negligence. Rodriguez’ amended petition alleged, among other 
things, that (1) Nielsen owed her a duty of care to represent her 
in a competent manner, consistent with the standards of care of 
the criminal defense bar in Lincoln County, Nebraska; (2) 
Nielsen was negligent in the performance of his duties with 
regard to his representation of Rodriguez; and (3) Nielsen’s neg- 
ligence was the proximate cause of Rodriguez’ damages. 
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Nielsen answered the amended petition, alleging, among 
other things, that Rodriguez’ amended petition failed to state a 
cause of action against him. Approximately 1 month before the 
scheduled pretrial conference, Nielsen filed a motion for sum- 
mary judgment asserting that there was no genuine issue as to 
any material fact and that Nielsen was entitled to summary judg- 
ment as a matter of law. 

A hearing on the motion for summary judgment was held by 
a telephone conference. Counsel for Nielsen was present in the 
judge’s chambers, and counsel for Rodriguez participated by 
telephone. From the record, it appears that counsel for 
Rodriguez wished to offer certain evidentiary items that were 
not in the trial court’s possession at the time of the hearing. The 
trial court purported to give Rodriguez 10 days to deliver the 
items to the court, and Nielsen noted his objection for the 
record. Nielsen did not offer any evidence other than the 
amended petition and the answer to the amended petition. The 
trial court took judicial notice of the file, which contained the 
two pleadings. 

Counsel for Nielsen then proceeded to make his argument to 
the court. The germane portions of the argument are as follows: 

The basis of my motion for summary judgment is gen- 
erally that there’s no way you’re going to be able to show 
proximate cause here. . . . 

Significantly, the petition does not allege anywhere that 
the plaintiff was not guilty, and that her conviction was a 
result of the negligence of Mr. Nielsen. . . . I believe that 
the plaintiff’s petition is defective on its face because it has 
failed to allege that the plaintiff was innocent. And cer- 
tainly it would be our position that if you haven’t alleged 
that then the case should be dismissed. . . . 


And so that’s why I don’t think we need all the evi- 
dence, the depositions and so forth. It really goes to the 
pleadings, the basis of the case, and from our position, it 
doesn’t fly. It doesn’t make it. And so we ask the Court to 
sustain the motion for summary judgment and dismiss the 
petition. 
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After taking the matter under advisement, the court sustained 
Nielsen’s motion for summary judgment and dismissed the 
amended petition at Rodriguez’ cost. The trial court based its 
decision on the following: 

The allegations contained within the Amended Petition 
do not set out any claim by the Plaintiff that the negligence 
of the Defendant was a proximate cause of any damages to 
the Plaintiff. Specifically, there is no allegation to the 
effect that but for the negligence of the Defendant, the 
Plaintiff would have been found not guilty at trial. 


... Absent such a pleading, no evidence can be adduced 
which would result in a favorable verdict for the Plaintiff. 


ASSIGNMENTS OF ERROR 

Rodriguez’ assignments of error allege, summarized and 
restated, that the trial court erred in granting Nielsen’s motion 
for summary judgment because the amended petition, affidavits, 
and expert opinion established many genuine issues of material 
fact and Nielsen was not entitled to judgment as a matter of law. 
Rodriguez also alleges that it was error for the trial court to 
grant Nielsen’s motion for summary judgment when Rodriguez 
reserved the right to amend her petition. 


STANDARD OF REVIEW 

{1] Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Ohio Nat. Life Ins. Co. v. Rust, 255 Neb. 372, 585 N.W.2d 
438 (1998). 

[2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Jd. 


ANALYSIS 
[3] In essence, Rodriguez argues that the trial court erred in 
granting Nielsen’s motion for summary judgment because the 
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amended petition, affidavits, and expert opinion submitted by 
Rodriguez raised issues of material fact. We note that the affi- 
davits and deposition of Rodriguez’ expert to which she refers 
have not been made a part of the record for our review. In order 
to receive consideration on appeal, any affidavits or depositions 
used on a motion for summary judgment must have been offered 
in evidence in the trial court and preserved in and made a part of 
the bill of exceptions. See, Rath v. Selection Research, Inc., 246 
Neb. 340, 519 N.W.2d 503 (1994) (depositions used on motion 
for summary judgment); DeCosta Sporting Goods, Inc. v. 
Kirkland, 210 Neb. 815, 316 N.W.2d 772 (1982) (affidavits used 
on motion for summary judgment). 

Included within the transcript and the supplemental bill of 
exceptions are various affidavits and excerpts from the deposi- 
tion of Rodriguez’ expert witness. However, none of these items 
were offered, marked, or received by the trial judge at the sum- 
mary judgment hearing, and under the rules cited above, they 
may not be considered on appeal. Moreover, many of the items 
Rodriguez refers to were attached to a response filed June 9, 
1998, entitled “Plaintiff’s Response to Defendant’s Motion for 
Summary Judgment.” We have previously held that “[b]y 
statute, the only pleadings allowed are the petition by the plain- 
tiff, the answer or demurrer by the defendant, the demurrer or 
reply by the plaintiff, and the demurrer to the reply by the 
defendant.” Rath v. Selection Research, Inc., 246 Neb. at 343, 
519 N.W.2d at 506. Under Rath, a response to a motion for sum- 
mary judgment is not a permissible pleading. Therefore, 
Rodriguez’ response to Nielsen’s motion for summary judgment 
“is not a part of the appellate record. Therefore, the materials 
included in the response form no part of the basis for our deci- 
sion.” See id. 

Therefore, our review of the record is limited to the bill of 
exceptions of telephonic hearings and two judicially noticed 
pleadings: the amended petition and Nielsen’s answer to the 
amended petition. 

Before proceeding, it will be useful to summarize the relevant 
procedural steps taken in this case. When Rodriguez filed her 
amended petition, Nielsen did not demur. His answer, however, 
alleged that Rodriguez failed to state a cause of action against 
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him. Approximately 1 year later, as trial approached, Nielsen 
moved for summary judgment. During the summary judgment 
hearing, Nielsen outlined for the court the grounds upon which 
he based his motion for summary judgment. With respect to 
Rodriguez’ amended petition, Nielsen’s counsel argued as 
follows: 
[T]he petition does not allege anywhere that the plaintiff 
was not guilty, and that her conviction was a result of the 
negligence of Mr. Nielsen. . . . I believe that the plaintiff’s 
petition is defective on its face because it has failed to 
allege that the plaintiff was innocent. And certainly it 
would be our position that if you haven’t alleged that then 
the case should be dismissed. 
Thus, Nielsen did not contend that he was entitled to summary 
judgment as a matter of law because there were no genuine 
issues of material fact. Rather, we read the allegation contained 
in Nielsen’s answer and his argument for summary judgment as 
a challenge to the sufficiency of the petition to state a cause of 
action. See Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 626 
(1993). A motion for summary judgment, however, is not a 
proper method to challenge the sufficiency of a petition to state 
a cause of action. See Ruwe v. Farmers Mut. United Ins. Co., 
.238 Neb. 67, 469 N.W.2d 129 (1991). 

[4] When it has been asserted in a summary judgment motion 
that an opposing party has failed to state a cause of action, as far 
as that issue is concerned, the motion may be treated as one in 
fact for a judgment on the pleadings, notwithstanding its desig- 
nation as something other than that. See id. Because Nielsen’s 
motion for summary judgment challenged the sufficiency of 
Rodriguez’ amended petition, we shall treat the motion as one 
for judgment on the pleadings. See Hoch v. Prokop, supra. 
Accordingly, we consider whether Rodriguez’ amended petition 
states a cause of action. 

Nielsen contends that Rodriguez failed to properly allege 
proximate causation for criminal legal malpractice. Specifically, 
Nielsen argues that a previously convicted criminal who files a 
malpractice claim must allege and prove his or her actual inno- 
cence in order to establish proximate cause. Rodriguez’ appeal 
raises an issue of first impression. In order to decide whether 
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Rodriguez’ amended petition failed to state a cause of action, we 
must first determine the requirements for alleging a legal mal- 
practice action against a convicted criminal’s defense lawyer. 

[5] In civil legal malpractice actions, there are three elements 
that a plaintiff alleging attorney negligence must prove: (1) the 
attorney’s employment, (2) the attorney’s neglect of a reason- 
able duty, and (3) that such negligence resulted in and was the 
proximate cause of loss (damages) to the client. Patterson v. 
Swarr, May, Smith & Anderson, 238 Neb. 911, 473 N.W.2d 94 
(1991). In cases involving alleged malpractice in the defense of 
a criminal matter, however, the majority of courts that have con- 
sidered the issue have also required a convicted criminal who 
files a malpractice claim to allege and prove actual innocence. 
See Wiley v. County of San Diego, 19 Cal. 4th 532, 966 P.2d 983, 
79 Cal. Rptr. 2d 672 (1998) (citing numerous cases holding that 
plaintiff must prove actual innocence). Other jurisdictions, in 
addition to requiring proof of actual innocence, have required 
convicted criminals to obtain postconviction relief or to set aside 
their convictions on appeal before pursuing an action for legal 
malpractice against their defense attorneys. See Rowe v. 
Schreiber, 725 So. 2d 1245 (Fla. App. 1999) (citing holdings 
requiring convicted criminals to obtain postconviction relief 
before bringing criminal malpractice claims). 

Common to all the decisions that require proof of actual inno- 
cence are considerations of public policy. Unless a plaintiff can 
establish his or her innocence of the underlying criminal 
charges, the law views the criminal conduct as the legal cause of 
damages, and not the attorney’s malpractice. See, id. (citing 
Peeler v. Hughes & Luce, 909 S.W.2d 494 (Tex. 1995)); Glenn 
v. Aiken, 409 Mass. 699, 569 N.E.2d 783 (1991); Carmel v. 
Lunney, 70 N.Y.2d 169, 511 N.E.2d 1126, 518 N.Y.S.2d 605 
(1987). Thus, public policy prohibits a convicted criminal from 
bringing a malpractice action against his or her attorney because 
allowing such a claim would provide the criminal with an 
Opportunity to profit either directly or indirectly from his or her 
criminal conduct. See Mahoney v. Shaheen & Gordon, P.A., 143 
N.H. 491, 727 A.2d 996 (1999) (citing Glenn v. Aiken, supra). 
One court has articulated the public policy considerations by 
Stating that permitting a convicted criminal to pursue a legal 
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malpractice claim without requiring proof of innocence would 
allow the criminal 
“to profit by his own fraud, or to take advantage of his own 
wrong, or to found [a] claim upon his iniquity, or to 
acquire property by his own crime.” ... 

As such it is against public policy for the suit to con- 
tinue in that it “would indeed shock the public conscience, 
engender disrespect for courts and generally discredit the 
administration of justice.” 

(Citation omitted.) State ex rel. O’Blennis v. Adolf, 691 S.W.2d 
498, 504 (Mo. App. 1985). See, also, Wiley v. County of San 
Diego, 19 Cal. 4th at 539, 966 P.2d at 987; 79 Cal. Rptr. 2d at 
676 (“[rjegardless of the attorney’s negligence, a guilty defend- 
ant’s conviction and sentence are the direct consequence of his 
own perfidy”); Bailey v. Tucker, 533 Pa. 237, 248, 621 A.2d 108, 
113 (1993) (“if . .. the defendant committed unlawful acts 
which constitute the crime or crimes charged, he will not be able 
to collect damages [because] a guilty plaintiff collecting dam- 
ages would violate the public policy of this state”); Peeler v. 
Hughes & Luce, 909 S.W.2d at 497 (“nearly every court that has 
addressed the question of whether a [convicted criminal] may 
sue his or her attorney holds that, for reasons of public policy, 
the criminal conduct is the only cause of any injury suffered as 
a result of conviction”). 

A second public policy consideration for requiring proof of 
actual innocence in criminal malpractice claims is that the pub- 
lic has a strong interest in encouraging the representation of 
criminal defendants, especially indigents. Requiring proof of 
innocence “helps to encourage that kind of legal representation 
by reducing the risk that malpractice claims will be asserted and, 
if asserted, will be successful.” Glenn v. Aiken, 409 Mass. at 
708, 569 N.E.2d at 788. See, also, Mahoney v. Shaheen 
& Gordon, P.A., 143 N.H. at 496, 727 A.2d at 999 (“pool of 
legal representation available to criminal defendants, especially 
indigents, needs to be preserved”); Bailey v. Tucker, supra (rec- 
ognizing validity of appellee’s contention that availability of 
actions by defendants against their former attorneys would pro- 
vide powerful disincentive to practitioners to continue in field of 
criminal defense representation). 
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[6,7] We agree with the vast majority of courts that public 
policy prohibits a convicted criminal from profiting by his or her 
illegal conduct, as well as the smaller number of courts that rec- 
ognize the importance of minimizing the adverse impact of 
criminal malpractice claims on the future representation of 
criminal defendants. We believe that it is the illegal conduct of 
a convicted criminal who files a malpractice claim, rather than 
any subsequent negligence of counsel, that is the cause in fact of 
any injuries flowing from the conviction. We therefore hold that 
a convicted criminal who files a legal malpractice claim against 
his or her defense counsel must allege and prove that he or she 
is innocent of the underlying crime. This requirement is in addi- 
tion to the ordinary causation element for legal malpractice. 
Thus, such person must plead and prove the following: (1) the 
attorney’s employment, (2) the attorney’s neglect of a reason- 
able duty, (3) that such negligence resulted in and was the prox- 
imate cause of loss (damages) to the client, and (4) innocence of 
the underlying crime with which the plaintiff was charged. 

[8] We do not agree with those jurisdictions that require con- 
victed criminals to obtain exoneration through postconviction 
relief or reversal on appeal before pursuing an action for crimi- 
nal legal malpractice; the statute of limitations for professional 
negligence, Neb. Rev. Stat. § 25-222 (Reissue 1995), and our 
decision in Seevers v. Potter, 248 Neb. 621, 537 N.W.2d 505 
(1995), prevent us from adopting such a rule. In Seevers, the 
plaintiff’s criminal malpractice action was dismissed on the 
ground that it was barred by the statute of limitations. Seevers 
appealed, arguing that the statute of limitations is tolled in a 
criminal legal malpractice action until postconviction relief is 
obtained. This court determined that Seevers’ imprisonment did 
not toll the statute of limitations. In light of our decision in 
Seevers, we conclude that a convicted criminal need not obtain 
exoneration through reversal or postconviction relief in order to 
maintain an action for criminal defense legal malpractice. Were 
we to impose reversal or postconviction relief as a prerequisite 
to maintaining such an action, virtually no convicted criminal 
could successfully bring a criminal legal malpractice claim 
because the statute of limitations would likely run before exon- 
eration could reasonably be obtained. We therefore hold that a 
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convicted criminal who files a malpractice claim need not obtain 
exoneration through reversal or postconviction relief in order to 
maintain an action for criminal legal malpractice. 

Because we conclude that a convicted criminal who files a 
malpractice claim must allege and prove innocence of the under- 
lying crime, we find that Rodriguez’ amended petition failed to 
state a cause of action. Rodriguez’ amended petition does not 
allege her innocence of the crimes for which she was convicted, 
nor does it allege facts which would even raise the issue of her 
innocence. Under Neb. Rev. Stat. § 25-804(2) (Reissue 1995), 
the petition must contain “a statement of the facts constituting 
the cause of action, in ordinary and concise language, and with- 
out repetition.” Without a statement of facts to support an alle- 
gation of innocence, Rodriguez’ amended petition cannot be 
read to constitute a cause of action for criminal legal malprac- 
tice. Therefore, Rodriguez’ amended petition failed to state a 
cause of action. 

We have held that when a party challenges the sufficiency of 
a petition to state a cause of action, a motion for judgment on the 
pleadings should be sustained only when an amendment cannot 
cure the defect. Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 626 
(1993). We determine that there is a reasonable possibility that 
Rodriguez could cure the defect of the amended petition. To cure 
the defect, Rodriguez must allege facts to demonstrate her inno- 
cence of the underlying crimes for which she was convicted. 


CONCLUSION 

The trial court committed error by granting summary judg- 
ment in favor of Nielsen. Because Rodriguez’ amended petition 
failed to allege innocence and therefore failed to state a cause of 
action for criminal legal malpractice, Nielsen’s motion for sum- 
mary judgment should have been treated as a motion for judg- 
ment on the pleadings. Because there is a reasonable possibility 
of curing the defect, the motion for judgment on the pleadings 
should be treated as a demurrer for failure to state a cause of 
action, and Rodriguez should be given leave to amend her peti- 
tion. The judgment of the trial court dismissing the action is 
reversed, and the cause is remanded with directions. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, NEBRASKA EQUAL OPPORTUNITY 
COMMISSION, ON BEHALF OF COMPLAINANTS 
DEBORAH MINTER ET AL., APPELLANT, 

v. DONNA JENSEN, APPELLEE. 

609 N.W. 2d 362 


Filed April 21, 2000. No. S-98-1161. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

2. Statutes. There is no universal test by which directory provisions of a statute may be 
distinguished from mandatory provisions. 

3. Statutes: Words and Phrases. As a general rule, in the construction of statutes, the 
word “shall” is considered mandatory and inconsistent with the idea of discretion. 

4. Statutes: Intent: Words and Phrases. While the word “shall” may render a partic- 
ular statutory provision mandatory in character, when the spirit and purpose of the 
legislation require that the word “shall” be construed as permissive rather than manda- 
tory, such will be done. 

5. Statutes: Words and Phrases. If the prescribed duty is essential to the main objec- 
tive of a statute, the statute ordinarily is mandatory, and a violation will invalidate 
subsequent proceedings under it. If the duty is not essential to accomplishing the prin- 
cipal purpose of the statute but is designed to ensure order and promptness in the pro- 
ceeding, the statute ordinarily is directory, and a violation will not invalidate subse- 
quent proceedings unless prejudice is shown. 

6. Statutes: Appeal and Error. In construing a statute, an appellate court will, if pos- 
sible, try to avoid a construction which would lead to absurd, unconscionable, or 
unjust results. 


Appeal from the District Court for Dodge County: MARK J. 
FUHRMAN, Judge. Affirmed. 


Don Stenberg, Attorney General, and Suzanna G. 
Glover-Ettrich for appellant. 


Betty L. Egan and Michael W. Pirtle, of Walentine, O’ Toole, 
McQuillan & Gordon, for appellee. 


HEnprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 
The Nebraska Fair Housing Act, Neb. Rev. Stat. § 20-301 et 
seq. (Reissue 1997 & Cum. Supp. 1998), provides aggrieved 
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persons with the right to have their claims heard before the 
Nebraska Equal Opportunity Commission (NEOC) or, alterna- 
tively, to have those claims decided in a civil action in the dis- 
trict court. See §§ 20-335 and 20-340. When a charge of dis- 
crimination is issued by the NEOC, a complainant, respondent, 
or aggrieved person may elect to have that claim decided in a 
civil action. See § 20-335. 

Section 20-340(1) provides, in relevant part, that if a party 
elects to have his or her claims determined in a civil action, “the 
commission shall authorize, and not later than thirty days after 
the election is made the Attorney General shall commence and 
maintain, a civil action on behalf of the aggrieved person in the 
appropriate district court seeking relief under this section.” The 
sole question presented in this appeal is whether the 30-day 
period specified in § 20-340(1) is mandatory, such that an action 
filed after that 30-day period is time barred. 


FACTUAL AND PROCEDURAL BACKGROUND 

The complainants, Deborah Minter, Michael J. Minter, and 
Michael J. Minter II, allege that they were injured when Donna 
Jensen, the owner of rental property located in Fremont, 
Nebraska, unlawfully refused to rent to the Minters after dis- 
covering that Deborah Minter is blind and uses a guide dog. 

The Minters allegedly made arrangements to view the rental 
property on September 26, 1997, and were met by Jensen at 5:30 
p.m. When Jensen saw that Deborah Minter was accompanied 
by a guide dog, Jensen allegedly informed the Minters that pets 
were prohibited at the rental property. The Minters allege that 
they informed Jensen that the dog was not a pet, but, rather, a 
service animal. Jensen then allegedly told the Minters that 
Jensen’s husband had already rented the property that morning. 
The Minters allege that the property was not rented until 
5:45 p.m. on September 26, after the Minters had been turned 
away from the property. 

The petition states that the NEOC found, on January 16, 
1998, reasonable cause to believe that Jensen engaged in dis- 
criminatory housing practices by refusing to rent to the Minters 
and refusing to accommodate Deborah Minter’s disability. The 
NEOC therefore issued a charge of discrimination on behalf of 
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the Minters. Service was effected on January 29, and on 
February 11, Jensen elected to have the claim tried in a civil 
action. A petition was filed in the district court by the Attorney 
General on behalf of the Minters on August 13. 

On September 1, 1998, Jensen entered a special appearance, 
objecting to the jurisdiction of the district court on the ground 
that the petition had not been filed within 30 days of Jensen’s 
election to proceed in a civil action. On October 19, after a hear- 
ing on the matter, the district court sustained the special appear- 
ance and dismissed the case. A written order dismissing the case 
‘without prejudice was filed on October 26. The Attorney 
General timely appeals. 


ASSIGNMENTS OF ERROR 
The Attorney General assigns that the district court erred in 
finding that the 30-day filing language of § 20-340 is mandatory 
and jurisdictional and in dismissing the action. 


STANDARD OF REVIEW 
[1] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Phelps Cty. Bd. of Equal. v. Graf, 258 
Neb. 810, 606 N.W.2d 736 (2000); Snyder v. Contemporary 
Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d 782 (2000). 


ANALYSIS 

[2] The central question presented is whether the 30-day fil- 
ing period specified in § 20-340 is mandatory or merely direc- 
tory. It is well established that there is no universal test by which 
directory provisions of a statute may be distinguished from 
mandatory provisions. Sedlak Aerial Spray y. Miller, 251 Neb. 
45, 555 N.W.2d 32 (1996); State ex rel. Grape v. Zach, 247 Neb. 
29, 524 N.W.2d 788 (1994). 

[3,4] As a general rule, in the construction of statutes, the 
word “shall” is considered mandatory and inconsistent with the 
idea of discretion. State v. $1,947, 255 Neb. 290, 583 N.W.2d 
611 (1998); State ex rel. Shepherd v. Neb. Equal Opp. Comm., 
251 Neb. 517, 557 N.W.2d 684 (1997). However, while the word 
“shall” may render a particular statutory provision mandatory in 
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character, when the spirit and purpose of the legislation require 
that the word “shall” be construed as permissive rather than 
mandatory, such will be done. Jd. 

[5] We have stated: 

“If the prescribed duty is essential to the main objective 
of the statute, the statute ordinarily is mandatory and a vio- 
lation will invalidate subsequent proceedings under it. If 
the duty is not essential to accomplishing the principal pur- 
pose of the statute but is designed to assure [sic] order and 
promptness in the proceeding, the statute ordinarily is 
directory and a violation will not invalidate subsequent 
proceedings unless prejudice is shown.’ ” 

State v. $1,947, 255 Neb. at 297, 583 N.W.2d at 616-17, quoting 

Matter of Sopoci, 467 N.W.2d 799 (Iowa 1991). 

The Nebraska Fair Housing Act was modeled closely after the 
federal Fair Housing Act, 42 U.S.C. § 3601 et seq. (1994 
& Supp. III 1997). See Judiciary Committee Hearing, L.B. 825, 
92d Leg., Ist Sess. (Feb. 13, 1991). Section 20-340 is effectively 
identical to its federal counterpart, § 3612(0)(1). 

Both parties cite in their briefs to U.S. v. Tierra Apartments 
Ltd. Partnership, 865 F. Supp. 624 (D. Neb. 1994). However, 
that case was based on a rule of law in the federal courts depen- 
dent upon the doctrine of “ ‘discretionary benevolence,’” which 
is not found in our jurisprudence. Id. at 628. 

Other state jurisdictions have also based their corresponding 
state statutes upon the federal Fair Housing Act, thus incorpo- 
rating language in their state statutes nearly identical to that 
found in § 20-340. The Indiana Supreme Court recently deter- 
mined that the 30-day filing period was mandatory in State, 
Indiana Civil Rights Com’n v. INI, 716 N.E.2d 943 (Ind. 1999). 
In that case, the state failed to file an action under the Indiana 
Civil Rights Law within the 30-day filing period specified in 
Ind. Code Ann. § 22-9.5-6-13 (Michie 1997). The trial court dis- 
missed the action, but the dismissal was reversed by the Indiana 
Court of Appeals. The Indiana Supreme Court reversed the deci- 
sion of the Court of Appeals and affirmed the dismissal, deter- 
mining that the 30-day filing period was a statute of limitations. 
The court stated: 
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Statutes of limitations and their value are widely under- 
stood. If this language does not require the Commission to 
file within thirty days or forever hold its peace, it has no 
function whatsoever. Equally important, there is no other 
provision creating a final time for bringing an action. If the 
thirty day provision is not mandatory, all parties would be 
left dangling in the uncertainty of laches, waiver, tolling, 
and related doctrines. This does not further the enforce- 
ment purposes of the Civil Rights Law. To the contrary, the 
enforcement goal is furthered by giving the affected pri- 
vate parties a bright line date by which they must take up 
the cudgel if the Commission fails to act. Moreover if 
thirty days is merely directory, an aggrieved party may 
assume, as did [the complainant] here, that the 
Commission is protecting the party’s interests, fail to file 
an individual action, and run afoul of the one year statute 
of limitations. See IND.CODE § 22-9.5-7-1 (1998). Finally, 
this requirement obviously reflects a legislative policy to 
move these matters along. An open-ended time frame for 
filing by the Commission would frustrate that goal. 
State, Indiana Civil Rights Com’n v. INI, 716 N.E.2d at 947. 

Based upon our own reading of § 20-340, in the context of the 
entire Nebraska Fair Housing Act, we are persuaded by the rea- 
soning of the Indiana Supreme Court, and likewise conclude 
that the 30-day limitation of § 20-340 is mandatory and not 
directory. One of the overall purposes of the Nebraska Fair 
Housing Act is reflected by the act’s establishment of deadlines 
for action at each step of the process for resolving contested 
claims of discrimination. 

For instance, § 20-333(1)(a) provides that the NEOC, within 
100 days after the filing of the complaint or removal of the com- 
plaint from a local agency, must either determine whether to 
issue a charge on behalf of the aggrieved person, or notify the 
complainant and respondent in writing of its reasons for failure 
to act within 100 days. It is not without significance that unlike 
§ 20-340, § 20-333 allows the NEOC, given good cause, to act 
beyond the statutorily established time period. The Attorney 
General is provided with no such privilege by § 20-340, and we 
must assume that this legislative omission was intentional. 
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After service of a charge from the NEOC, a complainant, 
respondent, or aggrieved person has 20 days to elect to have the 
claim decided in a civil action. § 20-335. Thereafter, 
§ 20-340(1) directs the Attorney General to file an action within 
30 days. Regardless of the Attorney General’s filing, the 
aggrieved party is permitted to file a civil action individually at 
any time within 2 years after the occurrence forming the basis of 
the complaint, and the Attorney General has the discretion to 
intervene in such an action. § 20-342(1)(a)(i) and (5). 

In summary, the act provides a clear set of steps necessary for 
the determination of a claim in a civil action, and establishes a 
clear set of deadlines for taking those steps. Where such dead- 
lines are intended to be directory, rather than mandatory, the act 
states such deadline in unambiguous language and sets forth 
procedures that must be followed if the established deadline will 
not be met. 

The clear intent of this statutory scheme is to provide that at 
each step in the determination of a claim, the interested parties 
are aware of the procedural posture and direction of the case, 
and are thus able to take the appropriate steps necessary to 
secure their rights and protect their interests. The establishment 
of deadlines and the requirement that the parties be notified in 
writing if a directory deadline is not met ensure that all inter- 
ested parties are kept apprised of the progress of the case and the 
decisions made by all the parties thereto. 

As was noted by the Indiana Supreme Court in State, Indiana 
Civil Rights Com’n v. INI, 716 N.E.2d 943 (Ind. 1999), the 
30-day limitation of its counterpart to § 20-340 protects 
aggrieved parties as well as complainants by notifying 
aggrieved parties that the Attorney General is not diligently 
prosecuting a claim, and doing so at a point at which the 
aggrieved party may still act to secure his or her own rights. 
Similarly, the entire process established by the act serves to pro- 
tect aggrieved parties, complainants, and respondents by com- 
pelling a clear and expeditious timetable for the resolution of 
claims and mandating that all interested parties are aware, at 
each point, of the posture of the case. 

In short, we conclude that the 30-day time limit set forth in 
§ 20-340 is essential to accomplishing one of the principal pur- 
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poses of the Nebraska Fair Housing Act, which is to promptly 
advance the determination of claims, and ensure that all parties 
are advised of the posture of the case and the steps necessary for 
them to protect their own interests. Because the 30-day limita- 
tion is essential to the purpose of the statute, it does not fall 
within the exception to the general rule that the word “shall” is 
considered mandatory and inconsistent with the idea of discre- 
tion. See State v. $1,947, 255 Neb. 290, 583 N.W.2d 611 (1998). 

The Attorney General argues that if § 20-340 is interpreted as 
mandatory, it would be unconstitutional. The Attorney General 
relies upon cases that have interpreted “shall” as “may” under 
circumstances where statutes purported to direct the judicial 
branch in how to direct judicial business. See, e.g., Sedlak 
Aerial Spray v. Miller, 251 Neb. 45, 555 N.W.2d 32 (1996), and 
cases cited therein. The Attorney General essentially argues that 
if the Legislature attempts to direct that the Attorney General 
“shall” file an action within 30 days, the Legislature would be 
violating the separation of powers. 

[6] If this argument was accepted, then it would seem that the 
State would no longer be bound by statutes of limitations. 
Clearly, this result would be absurd. In construing a statute, an 
appellate court will, if possible, try to avoid a construction 
which would lead to absurd, unconscionable, or unjust results. 
State ex rel. Neb. Health Care Assn. v. Dept. of Health, 255 Neb. 
784, 587 N.W.2d 100 (1998); Hoiengs v. County of Adams, 254 
Neb. 64, 574 N.W.2d 498 (1998), cert. denied 525 U.S. 931, 119 
S. Ct. 339, 142 L. Ed. 2d 280. 

The Attorney General also argues that this interpretation 
would compel the Attorney General to prosecute actions, even if 
he or she felt them to be meritless. However, § 20-340 is impli- 
cated only after the NEOC issues a charge against the defend- 
ant. See § 20-333(2). Consequently, § 20-340 simply directs the 
executive branch to pursue an action after an agency of that 
branch determines that a charge should be issued in the case, 
and executive discretion has thus been preserved. This is evi- 
denced by the fact that although the Attorney General’s office is 
responsible for litigating the claim, the action is brought in the 
name of the NEOC—the very agency responsible for determin- 
ing whether the initial complaint has merit and should be pros- 
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ecuted. Consequently, it is evident that no violation of separa- 
tion of powers occurs, as the executive branch, through the 
NEOC and the Attorney General, determines if the charge is to 
be issued and is responsible for the prosecution of the claim. 
Moreover, this court has previously rejected a claim similar to 
that advanced in this case by the Attorney General. In State ex 
rel. Shepherd v. Neb. Equal Opp. Comm., 251 Neb. 517, 557 
N.W.2d 684 (1997), the State argued that the State Government 
Effectiveness Act, known as the Whistleblower Act, was uncon- 
stitutional in providing that state personnel employment termi- 
nation actions “shall” be stayed or reversed if the Ombudsman 
determines that the firing occurred because the state employee 
cooperated with an investigation of wrongdoing. The State thus 
argued that “shall” should be construed as permissive in order to 
preserve executive discretion in the hiring and firing of execu- 
tive branch employees. Jd. This court rejected the State’s argu- 
ment. We referred to authority in which encroachments on the 
judicial function were held to be directory, but found such 
authority to be distinguishable 
in that in the instant case the Legislature’s encroachment is 
upon the executive branch, not the judiciary. The judiciary, 
not the executive branch, serves as a check upon the con- 
Stitutionality of legislative enactments. As such, the judi- 
ciary is permitted to construe legislative enactments in a 
manner that eliminates legislative attempts to usurp judi- 
cial power. 

State ex rel. Shepherd v. Neb. Equal Opp. Comm., 251 Neb. at 

531, 557 N.W.2d at 694. 

In State ex rel. Shepherd v. Neb. Equal Opp. Comm., supra, 
this court refused to extend to the executive branch the line of 
authority cited by the Attorney General in the instant case. We 
similarly decline to do so here. 


CONCLUSION 
We determine that the word “shall” as used in § 20-340 is 
mandatory, that there is no merit to the Attorney General’s sep- 
aration of powers argument, and that the decision of the trial 
court should be affirmed. 
AFFIRMED. 
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1. Verdicts: Appeal and Error. A civil verdict will not be set aside where evidence is 
in conflict or where reasonable minds may reach different conclusions or inferences, 
as it is within the jury’s province to decide issues of fact. 

2. Verdicts: Juries: Appeal and Error. A jury verdict will not be set aside unless 
clearly wrong, and it is sufficient if any competent evidence is presented to the jury 
upon which it could find for the successful party. 

3. Directed Verdict: Evidence: Appeal and Error. With regard to the overruling of a 
motion for directed verdict made at the close of all the evidence, appellate review is 
controlled by the rule that a directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the evidence, where an issue 
should be decided as a matter of law. 
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CONNOLLY, J. 

Dennis M. Ratigan, Sr. (Dennis Sr.), was shot by a patron of 
the Sundowner Bar when he intervened in a brawl in the bar’s 
parking lot. The appellants, Dennis Sr. and his wife, Micheline 
Ratigan, also known as Michelle Ratigan for these consolidated 
proceedings, sued the appellee, K.D.L., Inc., the proprietor of 
the Sundowner Bar, for negligence. The Ratigans claimed that 
K.D.L. was negligent in failing to take measures to prevent the 
shooting and to protect Dennis Sr. from harm. A jury found for 
K.D.L., and the Ratigans appeal. We affirm, because we con- 
clude that there was sufficient competent evidence to support 
the jury’s verdict. 
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BACKGROUND 

On the evening of September 14, 1993, the Ratigans went to 
the Sundowner. Dennis M. Ratigan, Jr. (Dennis Jr.), the 
Ratigans’ son, was also present at the bar. That evening, Dennis 
Sr. and Dennis Jr. played a game of pool with two other bar 
patrons, Michael Ray Smith and Smith’s companion. After 
Dennis Sr. and Dennis Jr. lost the game of pool to Smith and 
Smith’s companion, Smith put Dennis Jr. in a headlock and 
rubbed his knuckles against Dennis Jr.’s head. This incident 
ended when Dennis Jr. ducked out of the headlock and told 
Smith to leave him alone. Shortly thereafter, Brian John 
Champion, the bartender, told Dennis Jr. that he would be “bet- 
ter off leaving.” Dennis Jr. left. 

When Dennis Sr. noticed Dennis Jr.s absence, he became 
concerned and went to look for him. When Dennis Sr. saw that 
there was a fight going on in the parking lot, he ran outside and 
joined in, throwing people aside to get to Dennis Jr. Dennis Sr. 
testified that he tried to defuse the situation, but admitted to 
wrestling and fighting with Smith’s companion after Smith’s 
companion hit him. Approximately 3 to 5 minutes after the time 
that Dennis Sr. joined the fight, Smith went to his truck, got out 
a gun, and shot Dennis Sr. in the stomach. 


ASSIGNMENTS OF ERROR 

The Ratigans assign as error the following: (1) the district 
court’s entry of judgment based on the jury’s verdict because the 
verdict was not supported by the evidence and was in direct oppo- 
sition to the preponderance of the evidence and the controlling 
law and (2) the district court’s overruling of the Ratigans’ motion 
for directed verdict on the issue of liability because reasonable 
minds could draw but one conclusion and K.D.L.’s negligence 
should have been decided in the Ratigans’ favor as a matter of law. 


STANDARD OF REVIEW 
{1] A civil verdict will not be set aside where evidence is in 
conflict or where reasonable minds may reach different conclu- 
sions or inferences, as it is within the jury’s province to decide 
issues of fact. Patterson v. City of Lincoln, 250 Neb. 382, 550 
N.W.2d 650 (1996). 
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[2] A jury verdict will not be set aside unless clearly wrong, 
and it is sufficient if any competent evidence is presented to the 
jury upon which it could find for the successful party. Id. 

[3] With regard to the overruling of a motion for directed ver- 
dict made at the close of all the evidence, appellate review is 
controlled by the rule that a directed verdict is proper only 
where reasonable minds cannot differ and can draw but one con- 
clusion from the evidence, where an issue should be decided as 
a matter of law. Tapp v. Blackmore Ranch, 254 Neb. 40, 575 
N.W.2d 341 (1998). 


ANALYSIS 

The jury returned a verdict in favor of K.D.L. It is not clear, 
however, whether the jury found for K.D.L. because the assault on 
Dennis Jr. was not reasonably foreseeable, or for some other rea- 
son. However, the evidence presented at trial was in conflict, and 
there was competent evidence upon which the jury could have 
found that the attack was not reasonably foreseeable. As such, 
there was sufficient evidence upon which the jury could find for 
K.D.L. We therefore affirm the verdict, which is not clearly wrong. 


HEADLOCK INCIDENT 

At trial, Dennis Sr. described the headlock incident that fol- 
lowed the pool game as a little altercation between Smith and 
Dennis Jr.; Dennis Sr. testified that it concerned him and made 
him a little nervous, so he bought Smith a drink in an attempt to 
defuse the situation. On cross-examination, however, Dennis Sr. 
characterized this altercation between Smith and Dennis Jr. as 
“horseplay.” 

Micheline testified that she saw Smith put Dennis Jr. in a 
headlock and that it did not appear playful to her; she thought 
Dennis Jr. was getting hurt. However, she also testified that 
when Dennis Sr. bought Smith a drink, the altercation ended. On 
cross-examination, Micheline admitted that after Dennis Sr. 
bought Smith a drink, she did not hear any more noise or 
observe any other problems and that the whole incident had qui- 
eted down, as far as she knew. 

Officer Joe Benak, the responding officer, testified that 
Champion, the bartender on duty the night of the shooting, told 
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him that Dennis Sr. and Dennis Jr. were playing pool with Smith 
and Smith’s companion when an argument started. As the argu- 
ment grew more heated, Champion asked Dennis Jr. to leave 
because he did not want a fight in the bar. 

Champion testified, however, that he did not see Smith put 
Dennis Jr. in a headlock and that he did not know why Dennis 
Sr. purchased a beer for Smith and Smith’s companion. A por- 
tion of Champion’s deposition was then read into evidence in 
which Champion testified, “I noticed what was going on, and 
from what I seen was Michael Smith just antagonizing and 
messing with Denny, Jr.’ After the deposition was read, 
Champion admitted that he was concerned about the situation 
between Dennis Jr. and Smith. Since closing time was approach- 
ing, Champion asked Dennis Jr. to leave. Champion testified 
that he asked Dennis Jr. to leave rather than Smith because he 
knew that Dennis Jr. would listen to him and he did not want to 
cause any more problems than had already arisen. However, 
Champion knew of no physical confrontation involving Smith 
prior to the fight in the parking lot. 


BAN ON SMITH 

At trial, the Ratigans attempted to elicit testimony from 
Champion and Keith Lang, of K.D.L., the Sundowner’s owner, 
that Smith had previously been banned from the bar. Although 
the Ratigans attempt to make much of Champion’s failure to 
enforce what they characterize as a ban on Smith, the evidence 
on this point is inconclusive. Champion admitted at trial that he 
knew Smith was not supposed to be in the bar but did not know 
the underlying circumstances; Champion knew only that at one 
point, there had been a problem with Smith of some sort, but he 
had never personally seen Smith cause problems. As for 
Champion’s failing to enforce the ban on Smith, Champion tes- 
tified that he relied on his own judgment because the ban did not 
necessarily mean that Smith was never to be in the bar. 

Lang testified that on one occasion during the year preceding 
the shooting, Smith was in the bar arguing with his ex-wife and 
causing a commotion. Lang asked Smith to leave because the 
verbal argument was getting everyone excited, including the 
other customers. Lang testified, however, that he did not intend 
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to permanently ban Smith from the bar. When asked whether 
Smith had at any time displayed any violent tendencies, Lang 
responded, “‘No.” On cross-examination, Lang did not agree that 
on the night of the shooting, Smith was not supposed to be in the 
bar. Rather, Lang testified that he told Champion to keep Smith 
out of the bar for a while after the fight between Smith and his 
ex-wife. Lang set no time limit on the ban; he trusted his 
employees to use their own judgment. 


SUNDOWNER’S GENERAL SECURITY 

On cross-examination, Dennis Sr. admitted that before the 
night of the shooting, he had been going to the Sundowner for 
approximately 9 months to 1 year and had never had any trou- 
ble. He agreed that the bar could be described as “a neighbor- 
hood joint,’ where he felt safe and comfortable. Dennis Sr. 
admitted that he had no criticism of the bar’s security, other than 
the fact that Champion allowed Smith to remain in the bar. 
Micheline admitted on cross-examination that up until the night 
of the shooting, she too felt that the bar was a good neighbor- 
hood place where she felt safe and comfortable. 

On the night of the shooting, Dennis Sr. admitted that until he 
looked out the window, he had no idea there was a problem out- 
side. There was no evidence of a gun when Dennis Sr. ran out- 
side to intervene in the fight. From the time that someone yelled 
“He’s got a gun” to the time that Dennis Sr. was shot, approxi- 
mately 10 seconds had passed. Finally, Dennis Sr. admitted he 
had no evidence to suggest that Champion knew Smith had a 
gun on the evening of the fight. 

A jury could conclude that the attack on Dennis Sr. was not 
reasonably foreseeable. The evidence presented at trial was 
clearly in conflict, and reasonable minds could have reached dif- 
ferent conclusions or inferences based upon such evidence. No 
evidence was presented to show a history of violent acts occur- 
ring on the premises of the Sundowner, nor was evidence pre- 
sented to show that Smith had previously displayed violent ten- 
dencies in the bar. The Ratigans attempted to present evidence 
that Smith had been banned from the bar because of a previous 
violent episode, but this evidence was refuted by Lang and 
Champion; Lang testified that he had asked Smith to leave once 
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because of a verbal argument with Smith’s ex-wife. Lang did not 
intend, however, for that to be a permanent ban on Smith. 
Champion testified that he did not see Smith get physical with 
Dennis Jr.; rather, he had overheard an argument that, according 
to the Ratigans’ testimony, apparently ended when Dennis Sr. 
purchased a beer for Smith and Smith’s companion. 


CONCLUSION 

It is within the jury’s province to decide issues of fact. In light 
of the conflicting testimony at trial, the jury verdict is not 
clearly wrong and, therefore, will not be set aside. The conflict- 
ing evidence that supports the jury’s verdict likewise supports 
the district court’s overruling of the Ratigans’ motion for 
directed verdict. The district court committed no error, and we, 
therefore, affirm. 

AFFIRMED. 


RUSSELL JOSEPH DURKAN, APPELLANT, V. JOSEPH G. VAUGHAN 
AND LEEANN A. VAUGHAN, HUSBAND AND WIFE, APPELLEES. 
609 N.W.2d 358 


Filed April 21, 2000. No. S-99-216. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. . 

2. Summary Judgment: Proof. A movant for summary judgment makes a prima facie 
case by producing enough evidence to demonstrate that the movant is entitled to a 
judgment if the evidence were uncontroverted at trial. At that point, the burden of pro- 
ducing evidence shifts to the party opposing the motion. 

3. Summary Judgment: Records: Appeal and Error. Affidavits, depositions, and 
other evidence considered at a hearing on a motion for summary judgment must be 
preserved in a bill of exceptions filed in the trial court before such evidence can be 
considered during appellate review of the motion. 

4. Records: Appeal and Error. Rulings of the trial court which do not appear in the 
record are not considered on appeal. 

5. __:__. It is incumbent on the party appealing to present a record which supports 
the errors assigned, and absent such a record, the decision of the lower court will be 
affirmed. 
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CONNOLLY, J. 

The appellant, Russell Joseph Durkan, filed a second 
amended petition alleging that the appellees, Joseph G. Vaughan 
and LeeAnn A. Vaughan, were negligent in failing to supervise 
the conduct of their adult son who allegedly assaulted Durkan. 
Durkan alleged that the Vaughans had knowledge of prior 
assaultive behavior on the part of their son. The Vaughans 
moved for summary judgment. At the hearing on the motion for 
summary judgment, Durkan offered an exhibit indicating that 
the Vaughans were aware of a prior instance of assault by their 
son. The record is silent regarding whether the exhibit was 
received into evidence, and the exhibit does not appear in the 
bill of exceptions. 

The district court granted the Vaughans’ motion for summary 
judgment on the basis that Durkan failed to present sufficient 
evidence that the Vaughans knew or should have known that 
their son had a propensity for violence. Without deciding the 
issue of whether a parent would ever be liable for a physical 
assault by an adult child on a third party, we determine that the 
evidence presented to the court was insufficient to establish a 
duty from the Vaughans to Durkan. We affirm. 


BACKGROUND 
In his operative petition, Durkan alleged that on September 2, 
1996, the Vaughans negligently allowed their son, who was 19 
years of age at the time, to have control and possession of their 
residence. Durkan further alleged that the Vaughans failed to 
supervise the activities of their son. Durkan alleged that as a 
result, the son caused him injury. Durkan alleged that the behav- 
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ior of the son was foreseeable because the Vaughans had knowl- 
edge of prior assaultive conduct on the part of their son. Durkan 
then alleged that because the son’s behavior was foreseeable, the 
Vaughans had a duty to warn him of the potential danger posed 
by their son and/or control their son’s actions in relation to third 
parties. 

The Vaughans subsequently filed a motion for summary judg- 
ment. At the hearing on the motion, the Vaughans entered into 
evidence affidavits stating that to the best of their information 
and belief, their son had never engaged in assaultive behavior 
prior to the incident involving Durkan. Durkan offered into evi- 
dence exhibit 6. 

Exhibit 6 consisted in part of an affidavit by Durkan in which 
he stated that the incident at issue occurred when he was driving 
in Omaha, Nebraska, and heard something loud outside his car. 
The affidavit stated that Durkan stopped his car and observed a 
number of youths standing in the Vaughans’ driveway. Durkan 
approached them, asked what had been thrown at his car, and 
was struck on the face by the Vaughans’ son. The affidavit then 
stated that Durkan had evidence that the Vaughans’ son had pre- 
viously engaged in instances of assault. Part of exhibit 6 also 
consisted of medical records from 1994 indicating that the 
Vaughans’ son received treatment following an incident in 
which he hit Joseph Vaughan, his father. The Vaughans entered 
into evidence several affidavits stating that their son did not 
assault Joseph Vaughan. 

The Vaughans objected to exhibit 6 on the basis that it con- 
tained conclusions of law and that the medical records were 
hearsay. The trial judge then stated that the objection would be 
taken under advisement. The record is silent regarding whether 
the trial court ultimately received exhibit 6 into evidence. 
Exhibit 6 appears in the record on appeal in the appellate tran- 
script. However, it does not appear in the bill of exceptions. 

The trial court sustained the Vaughans’ motion for summary 
judgment. Although a statutory duty was never pled, the trial 
court noted that because the son was 19 years of age at the time 
of the incident, the Vaughans could not be held liable for his 
actions under Neb. Rev. Stat. § 43-801 (Reissue 1998). The trial 
court then determined that Durkan had failed to present suffi- 
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cient evidence that the Vaughans knew or should have known 
that their son had a propensity for violence. As a result, the trial 
court held that Durkan failed to establish a duty of care on the 
part of the Vaughans and sustained their motion for summary 
judgment. Durkan appeals. 


ASSIGNMENT OF ERROR 
Durkan assigns that the trial court erred in granting the 
Vaughans’ motion for summary judgment. Durkan does not con- 
tend that § 43-801 is applicable to the case. 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Derr v. Columbus Convention Ctr., 258 Neb. 
537, 604 N.W.2d 414 (2000). 

[2] A movant for summary judgment makes a prima facie 
case by producing enough evidence to demonstrate that the 
movant is entitled to a judgment if the evidence were uncontro- 
verted at trial. At that point, the burden of producing evidence 
shifts to the party opposing the motion. Jd. 


ANALYSIS 

Durkan contends that as property owners, the Vaughans had a 
duty to protect him from a foreseeable assault occurring on their 
property and/or a duty to warn him of the potential danger posed 
by their adult son. Durkan then argues that there is an issue of 
fact regarding whether the Vaughans knew or should have known 
of the potential for danger because exhibit 6 indicated that their 
son previously assaulted Joseph Vaughan. However, exhibit 6 
was not made a part of the bill of exceptions and the record is 
silent regarding whether it was considered by the trial court. 

[3-5] Affidavits, depositions, and other evidence considered 
at a hearing on a motion for summary judgment must be pre- 
served in a bill of exceptions filed in the trial court before such 
evidence can be considered during appellate review of the 
motion. Sindelar v. Hanel Oil, Inc., 254 Neb. 975, 581 N.W.2d 
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405 (1998). See, e.g, Rath v. Selection Research, Inc., 246 Neb. 
340, 519 N.W.2d 503 (1994); DeCosta Sporting Goods, Inc. v. 
Kirkland, 210 Neb. 815, 316 N.W.2d 772 (1982). In addition, 
rulings of the trial court which do not appear in the record are 
not considered on appeal. Dairyland Power Co-op v. State Bd. of 
Equal., 238 Neb. 696, 472 N.W.2d 363 (1991); Howard v. 
Howard, 234 Neb. 661, 452 N.W.2d 283 (1990). It is incumbent 
on the party appealing to present a record which supports the 
errors assigned, and absent such a record, the decision of the 
lower court will be affirmed. Van Ackeren v. Nebraska Bd. of 
Parole, 251 Neb. 477, 558 N.W.2d 48 (1997); Howard v. 
Howard, supra. 

Although exhibit 6 was offered into evidence, it does not 
appear in the bill of exceptions, and the record is silent regard- 
ing whether it was actually received and considered by the trial 
court. Thus, we will not consider the exhibit on appeal. Absent 
exhibit 6, there is no evidence to support Durkan’s contention 
that the Vaughans’ son engaged in previous assaults or other 
dangerous behavior, and the record does not contain facts to 
support the assertions Durkan makes in his operative petition 
regarding a duty on the part of the Vaughans. Accordingly, the 
trial court was correct in determining that Durkan failed to pre- 
‘sent sufficient evidence to support his claim and in sustaining 
the Vaughans’ motion for summary judgment. The order of the 
trial court is affirmed. 

AFFIRMED. 


FRANKIE LEVI COLE, APPELLANT, 
v. BARRY LOOCK ET AL., APPELLEES. 
609 N.W. 2d 354 


Filed April 21, 2000. No. S-99-234. 


1. Directed Verdict: Proof: Appeal and Error. In considering an appeal from an order 
granting a motion for a directed verdict at the close of the plaintiff's case, an appel- 
late court must determine whether the cause of action was proved and in so doing 
must consider the plaintiff's evidence as true and give the plaintiff the benefit of rea- 
sonable conclusions deducible from that evidence. 
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2. Directed Verdict: Evidence. A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw but one conclusion 
from the evidence, that is to say, when an issue should be decided as a matter of law. 

3. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

4. Civil Rights: Courts. State courts are required to follow federal precedent when hear- 
ing actions brought under 42 U.S.C. § 1983 (Supp. II 1997). 

5. Civil Rights: Prisoners: Collateral Attack. A Nebraska State Penitentiary inmate’s 
civil rights claim filed under 42 U.S.C. § 1983 (Supp. III 1997) which is a collateral 
challenge to an underlying disciplinary action is not cognizable under § 1983 unless 
the prisoner can demonstrate that the disciplinary conviction has previously been 
invalidated. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed. 


Frankie Levi Cole, pro se. 


Don Stenberg, Attorney General, and, on brief, Melanie J. 
Whitamore-Mantzios for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

Frankie Levi Cole, an inmate at the Nebraska State 
Penitentiary (NSP), sued NSP personnel Barry Loock, Melvin 
Rouf, and Lynn K. Wright (defendants), claiming a deprivation 
of his civil rights in connection with the conduct of a prison dis- 
ciplinary matter. After 2 days of trial, the district court for 
Lancaster County granted defendants’ motion for directed ver- 
dict, dismissing Cole’s action. Cole appeals. We affirm. 


STATEMENT OF FACTS 

Cole is an inmate at NSP. On April 10, 1997, as Cole was 
being assigned to a living unit, he asked William Curtis, a case- 
worker at NSP, for a roommate change, citing safety concerns. 
Curtis denied Cole’s request, after which, according to Curtis, 
Cole became verbally abusive, used profane language, and 
threatened his roommate. As a result of this behavior, Curtis 
reported Cole, charging him with numerous NSP rule violations. 
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Cole was placed in immediate segregation, where he remained 
until the disciplinary proceedings were concluded. 

A disciplinary hearing was set for April 16, 1997, chaired by 
defendant Loock. Cole waived his right to have Curtis, the per- 
son who filed the charges, present at the hearing, but sought to 
submit an interview request, or “kite,” which Cole had filed as a 
result of the incident. As Cole did not have the kite in his pos- 
session at the time of the hearing, Loock continued the hearing 
to allow Cole to obtain the document. Cole claimed at trial and 
on appeal that he did not want or seek this continuance. 

The hearing was rescheduled for April 23, 1997, with defend- 
ant Wright serving as the presiding officer. Cole refused to 
waive Curtis’ appearance at the rescheduled hearing. Curtis was 
unavailable. The hearing was therefore again continued. No 
hearing actually took place, and as a result, Cole was not 
brought to the hearing room. 

The hearing was ultimately conducted on April 28, 1997. 
Defendant Rouf was present at this hearing. Both Curtis and 
Cole attended the hearing and testified regarding the incident. 
Cole specifically denied the charges brought against him. He 
was not permitted by the presiding officer at the hearing to 
admit into evidence testimony regarding the kite Cole had filed 
concerning the incident. At the conclusion of the hearing, the 
disciplinary committee found Cole guilty of swearing, and the 
other charges were dismissed. Cole was sentenced to the time he 
had already served in disciplinary segregation and released. 

Cole appealed the actions of the disciplinary committee; 
however, he was unsuccessful in overturning the disciplinary 
committee’s decision. It is undisputed in the record that the dis- 
ciplinary committee’s decision was not subsequently overturned 
by the district court or the Nebraska Court of Appeals. 

Cole filed the instant civil rights action in the district court for 
Lancaster County on February 3, 1998. In his “Second Amended 
Civil Action Alleging Prisoner Rights Violations” (petition), 
Cole alleged defendants committed numerous errors in the dis- 
ciplinary proceedings, including failing to comply with the 
Department of Correctional Services’ rules and regulations 
regarding the conduct of the disciplinary proceedings, depriving 
Cole of an opportunity to present a meaningful defense, denying 
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Cole the opportunity to appear at a hearing, admitting improper 
evidence, and unduly punishing Cole. Cole claimed his consti- 
tutional due process and equal protection rights had been vio- 
lated. The trial court treated these claims as alleged violations of 
the federal civil rights statute, 42 U.S.C. § 1983 (Supp. III 
1997), as do we. In his petition, Cole sought an unspecified 
amount of compensatory and punitive damages. 

Cole’s petition came on for a jury trial. Cole, appearing pro 
se, presented 2 days’ worth of testimony and evidence. After 
Cole rested, defendants moved for.a directed verdict, alleging 
that as a matter of law, Cole was not entitled to relief under § 
1983, and further, that there was insufficient evidence to demon- 
strate that defendants had violated Cole’s constitutional rights. 
The trial court granted defendants’ motion for directed verdict, 
entered judgment in favor of defendants, and dismissed Cole’s 
petition. Cole appealed. 


ASSIGNMENTS OF ERROR 
On appeal, Cole assigns two errors. Cole claims, restated, that 
the trial court erred (1) in granting defendants a directed verdict 
and (2) in refusing to allow certain documents and testimony 
into evidence. Because we find that the entry of the directed ver- 
dict was correct as a matter of law, we do not reach Cole’s sec- 
ond assignment of error. 


STANDARDS OF REVIEW 

({1,2] In considering an appeal from an order granting a 
motion for a directed verdict at the close of the plaintiff’s case, 
an appellate court must determine whether the cause of action 
was proved and in so doing must consider the plaintiff’s evi- 
dence as true and give the plaintiff the benefit of reasonable con- 
clusions deducible from that evidence. Cloonan v. Food-4-Less, 
247 Neb. 677, 529 N.W.2d 759 (1995). A directed verdict is 
proper at the close of all the evidence only where reasonable 
minds cannot differ and can draw but one conclusion from the 
evidence, that is to say, when an issue should be decided as a 
matter of law. Ethanair Corp. v. Thompson, 252 Neb. 245, 561 
N.W.2d 225 (1997). 

[3] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
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pendent, correct conclusion irrespective of the determination 
made by the court below. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000). 


ANALYSIS 

Defendants based their motion for directed verdict upon the 
U.S. Supreme Court’s decision in Edwards v. Balisok, 520 U.S. 
641, 117 S. Ct. 1584, 137 L. Ed. 2d 906 (1997). In Balisok, the 
plaintiff was an inmate in the Washington State Penitentiary. 
While incarcerated at the penitentiary, Balisok was charged with 
violating various prison rules. Following a disciplinary hearing, 
Balisok was found guilty of four prison infractions and received 
a sentence of 10 days in isolation, 20 days in segregation, and 
the loss of 30 days’ “good time credit.” 

As a result of this disciplinary proceeding, Balisok filed a 
§ 1983 action in federal court, in which he alleged that the pro- 
cedures used in the prison disciplinary process deprived him of 
his 14th Amendment due process rights. The federal district 
court stayed the action, pending the outcome of a state court 
action in which Balisok was seeking a restoration of good time, 
and authorized an immediate appeal under 28 U.S.C. § 1292(b) 
(1994). The Court of Appeals for the Ninth Circuit reversed, 
holding that a claim challenging only the procedures employed 
in a prison disciplinary hearing is cognizable under § 1983, 
without regard to the outcome of the state court action. The U.S. 
Supreme Court reversed the decision of the Court of Appeals for 
the Ninth Circuit. 

In Balisok, the U.S. Supreme Court reasoned that Balisok’s 
§ 1983 claim amounted to a collateral challenge to the underly- 
ing disciplinary proceeding and that his allegations in the § 1983 
action implied that the disciplinary proceeding and the punish- 
ment he received as a result of that proceeding were invalid. The 
U.S. Supreme Court held that in order for Balisok to bring a 
§ 1983 action challenging the procedures utilized at the prior 
disciplinary proceeding, his disciplinary conviction would first 
have to have been overturned. Under Balisok, the § 1983 action 
brought by Balisok was not immediately cognizable. Because 
Balisok’s disciplinary conviction had not been overturned, his 
claims for damages and declaratory relief could not yet be 
brought under § 1983. 
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In the instant case, Cole’s petition alleges, inter alia, as 
follows: 

4.1 Fourteenth Amendment U.S. Constitutional rights 
violations where the Defendants maliciously, intentionally, 
arbitrarily, capriciously and invidiously: 

A, Discriminated against Plaintiff in the application of 
the procedural and substantive protection set out in the 
[Department of Correctional Services] Rules as a safe- 
guard against arbitrary and capricious punishment. 

B. Deprived Plaintiff of the right to present documen- 
tary evidence in the form of Kite and grievance forms 
which contained information of mitigating value. 

C. Deprived Plaintiff of the right to appear at 4-23-97 
hearing procedure (and failed to record that portion of 
Plaintiff’s disciplinary hearing process as required by 
Nebraska law). , 

D, Denied Plaintiff the right to a full and fair opportu- 
nity to present chosen defense strategy for consideration 
on the merits and underlying motives for the infractions 
alleged by the reporting employee [Curtis]. 

E. Erroneously adjudged unsworn, unnotarized miscon- 
duct form by reporting employee to constitute “substantial 
evidence” sufficient to overcome statements to the con- 
trary presented at the hearing by Plaintiff in both miscon- 
duct proceedings which are the subject of this aciton [sic]. 

The nature and the gravity of the procedural defects alleged 
by Cole are such that if proved, such proof would necessarily 
imply the invalidity of the disciplinary process. In particular, 
Cole alleges that defendants “maliciously, intentionally, arbi- 
trarily, capriciously and invidiously” acted to deprive him of his 
constitutional rights. At the heart of Cole’s petition, therefore, is 
a challenge to the disciplinary procedures used and the punish- 
ment assessed against him. 

[4,5] A review of the facts of this case and the law shows that 
Cole’s case against defendants is controlled by Edwards y. 
Balisok, 520 U.S. 641, 117 S. Ct. 1584, 137 L. Ed. 2d 906 
(1997), and given the fact that his underlying prison disciplinary 
conviction has not been overturned, we conclude that his § 1983 
claim is not cognizable. State courts are required to follow fed- 
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eral precedent when hearing actions brought under § 1983. 
Howlett v. Rose, 496 U.S. 356, 110 S. Ct. 2430, 110 L. Ed. 2d 
332 (1990). Compare Shearer v. Leuenberger, 256 Neb. 566, 
591 N.W.2d 762 (1999) (noting that states possess concurrent 
jurisdiction to hear § 1983 actions, but federal law controls). In 
the instant case, the allegations in Cole’s petition challenge the 
procedures used in his prison disciplinary proceeding. Like 
Balisok, Cole alleges that various procedures used in the disci- 
plinary process deprived him of his constitutional rights. He 
seeks damages for these alleged constitutional violations. Cole’s 
§ 1983 claim is a collateral challenge to his disciplinary action, 
and the U.S. Supreme Court has ruled in Balisok that such a 
challenge is not cognizable under § 1983 unless the prisoner can 
demonstrate that the disciplinary conviction has previously been 
invalidated. See, also, Heck v. Humphrey, 512 U.S. 477, 1148S. 
Ct. 2364, 129 L. Ed. 2d 383 (1994). Because Cole’s prison dis- 
cipline conviction has not been invalidated, he may not bring a 
§ 1983 action in relation thereto. Accordingly, the district 
court’s ruling was correct as a matter of law, and we affirm the 
district court’s grant of defendants’ motion for directed verdict. 


CONCLUSION 

In order for Cole to succeed on his § 1983 claims, federal law 
requires that he first prove in a prior separate action that the dis- 
ciplinary proceedings which he alleges deprived him of his civil 
rights were invalid. As the disciplinary action taken against Cole 
has not been overturned prior to his bringing the instant § 1983 
action, the district court’s granting of defendants’ motion for 
directed verdict at the close of Cole’s case was correct as a mat- 
ter of law, and that judgment is affirmed. 

AFFIRMED. 
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Dorotuy M. BEACHY, APPELLANT, V. MARY BECERRA AND 
MARIO BECERRA, WIFE AND HUSBAND, APPELLEES. 
609 N.W. 2d 648 


Filed April 21, 2000. No. S-99-310. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
not involve a factual dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion independent from the lower 
court’s decision. 

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine if it has jurisdiction over the 
matter before it. 

3. Courts: Jurisdiction. While it is not a constitutional prerequisite for jurisdiction, the 
existence of an actual case or controversy is necessary for the exercise of judicial 


power. 
4. Moot Question. A case becomes moot when the issues initially presented in litigation 


cease to exist or the litigants lack a legally cognizable interest in the outcome of liti- 
gation. 

5. Moot Question: Appeal and Error. It is generally inappropriate for an appellate 
court to review a moot case that does not evade review as a result of a transitory set- 
ting, even if the problem is likely to recur. 


Appeal from the District Court for Otoe County: RANDALL L. 
REHMEIER, Judge. Appeal dismissed. 


Michael J. Donahue, of Donahue & Faesser, P.C., for 
appellant. 


Michael D. Nelson and Michael D. McClellan, of 
NelsonMcClellan, for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

In this action originating in the district court for Otoe County, 
Dorothy M. Beachy appeals from an order sustaining a demur- 
rer filed on behalf of Mary Becerra and Mario Becerra and dis- 
missing the action without leave to amend. The sole issue pre- 
sented in this appeal is whether one alleging to be the sole heir 
at law of a decedent has standing to bring an action against the 
duly appointed and acting personal representative of the dece- 
dent’s estate and persons acting in concert therewith, seeking 
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recovery of property alleged to have been wrongfully obtained 
from the decedent prior to her death. We conclude that the issue 
has become moot and therefore dismiss the appeal. 


BACKGROUND 

Beachy filed a pleading entitled ‘Petition for Conversion of 
Property and to Establish a Constructive Trust and for 
Temporary and Permanent Restraining Orders,” naming as 
defendants “Mary Becerra and Mario Becerra, Wife and 
Husband.” In her petition, Beachy alleged that she is the surviv- 
ing niece and sole heir at law of Lillian P, Noble, who died on 
July 26, 1998, while a resident of Otoe County, Nebraska. 
Beachy further alleged that prior to her death, Noble “was 
elderly and of diminished mental capacity” and was being cared 
for in her home by the Becerras. Beachy alleged that on or about 
August 13, 1997, Mary Becerra obtained a power of attorney 
from Noble appointing her as attorney-in-fact. She further 
alleged that “on April 20, 1998, while purporting to act in a 
position of trust and confidence and through the exercise of 
undue influence and duress,” the Becerras purchased real estate 
at a cost of $35,000 using Noble’s personal funds, which real 
estate was titled in Noble’s and the Becerras’ names as joint ten- 
ants with rights of survivorship. Beachy also alleged that in 
1998, prior to Noble’s death, a distribution from a trust estab- 
lished by Noble’s sister was made payable to Noble and that 
“said funds were taken and misappropriated and concealed by 
the [Becerras] and deposited in a joint account at the First 
National Bank in Omaha, Nebraska, with said accounts being 
payable on the death of .. . Noble to. .. Mary Becerra.” Beachy 
further alleged that after Noble’s death, the Becerras withdrew 
all of the funds from this account and that on August 20, 1998, 
between $20,000 and $30,000 of the funds were used to repay a 
loan on a vehicle owned by Mario Becerra. 

In her petition, Beachy alleged that subsequent to Noble’s 
death, Mary Becerra filed what purported to be Noble’s last will 
in the county court for Otoe County. The will, a copy of which 
is attached to Beachy’s petition, devises all of Noble’s property 
remaining after payment of last expenses to Mary Becerra, if she 
survives Noble, and nominates Mary Becerra to serve as per- 
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sonal representative. Other documents attached to Beachy’s 
petition establish that Mary Becerra was so appointed. The peti- 
tion contains no allegation that the assets alleged to have been 
wrongfully transferred to the Becerras were unnecessary for the 
administration of Noble’s estate, nor does it allege that Beachy 
was the sole “interested person” as defined by Neb. Rev. Stat. 
§ 30-2209(21) (Cum. Supp. 1998). 

According to her petition, Beachy filed pleadings in the pro- 
bate proceeding contesting the will and obtained an order pro- 
hibiting Mary Becerra, in her capacity as personal representa- 
tive, from distributing any assets of the estate under the 
purported will and from changing the character of any assets of 
the estate without prior approval of the court and until further 
order of the court. A copy of the restraining order attached to the 
petition reflects that the county court denied Beachy’s applica- 
tion for appointment of a special administrator. 

In the prayer of her petition in this action, Beachy sought an 
accounting by the Becerras for all funds which they obtained 
from Noble; temporary and permanent injunctive relief prevent- 
ing the expenditure, sale, removal, hypothecation, or transfer of 
such funds; a “return of the funds converted” by the Becerras; 
and the establishment of a constructive trust with respect to 
assets held by the Becerras which were acquired with funds 
obtained from Noble. The Becerras filed a joint demurrer assert- 
ing that the petition failed to state a cause of action against them. 

In a written order, the district court sustained the demurrer 
without leave to amend and dismissed the action, based upon its 
determination that Beachy was not the real party in interest. The 
court reasoned that even if the transactions alleged in the petition 
were Set aside, the funds and property would not go to Beachy, 
but, rather, to Noble’s estate, and that Beachy had nothing more 
than a prospective interest in the assets. The court also noted that 
“[t]he obvious remedy for [Beachy] is to proceed in the County 
Court for the removal of Mary Becerra as the Personal 
Representative or for the appointment of a Special Administrator.” 

Beachy filed a motion for new trial in which she asserted that 
the court’s ruling on the demurrer was contrary to law. In a writ- 
ten order denying the motion for new trial, the district court reaf- 
firmed the reasoning set forth in its prior opinion and reiterated: 
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In the event that the transactions at issue in this litigation 
were to be set aside, the resulting moneys/property would 
then become assets of the Estate and subject to distribution 
pursuant to the decedent’s Will or would go to the dece- 
dent’s heirs at law as determined by the Probate Court. As 
suggested in the Miller v. Janecek case at 210 Neb. 316, 
314 N.W.2d 250 (1982), the Estate through the appropriate 
representative (Personal Representative or Special 
Administrator) would be the proper party. 

Beachy filed a timely notice of appeal from the order denying 
her motion for new trial, and we moved the appeal to our docket 
on our motion, pursuant to our authority to regulate the dockets 
of the Nebraska appellate courts. See Neb. Rev. Stat. § 24-1106 
(Reissue 1995). During oral argument on February 8, 2000, 
counsel for the Becerras argued that the appeal is moot because 
during its pendency, Mary Becerra was removed as the personal 
representative of Noble’s estate and a successor personal repre- 
sentative has been appointed who has initiated a pending action 
against the Becerras, asserting the same claims asserted in this 
action. Upon inquiry by this court, counsel for Beachy affirmed 
that the facts as represented by counsel for the Becerras were 
true, but disagreed with the assertion that these facts render the 
‘appeal moot. As the facts to which counsel thus stipulated are 
not reflected in the record, we treated the statements by the 
Becerras’ counsel as a suggestion of mootness, see ProData 
Computer Servs. v. Ponec, 256 Neb. 228, 590 N.W.2d 176 
(1999), and entered an order requiring the parties to show cause 
why the appeal should not be dismissed as moot. 

In their response to this order, the Becerras reasserted their 
position that the case is moot. Beachy argues to the contrary, 
asserting that pursuant to Neb. Rev. Stat. § 30-2401 (Reissue 
1995), an heir at law is the only real party in interest with 
respect to a claim for recovery of property which was owned by 
the decedent at the time of death but did not pass to the estate. 


ASSIGNMENT OF ERROR 
Beachy contends, restated, that as Noble’s sole heir at law, 
she had standing to bring this action and that therefore, the dis- 
trict court erred in dismissing her petition. 
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SCOPE OF REVIEW 
[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Greater Omaha Realty 
Co. v. City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000); 
US Ecology v. State, 258 Neb. 10,601 N.W.2d 775 (1999). 


ANALYSIS 
[2,3] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine if it has jurisdic- 
tion over the matter before it. Greater Omaha Realty Co. v. City 
of Omaha, supra; In re Interest of Alycia P., 258 Neb. 258, 603 
N.W.2d 7 (1999). While it is not a constitutional prerequisite for 
jurisdiction, the existence of an actual case or controversy is 
necessary for the exercise of judicial power. Greater Omaha 
Realty Co. v. City of Omaha, supra; US Ecology v. State, supra. 
We must therefore address the threshold issue of whether this 
action has been rendered moot by the removal of Mary Becerra 
as personal representative of Noble’s estate and the commence- 
ment of an action against the Becerras by the successor personal 
representative seeking the same relief which Beachy seeks in 
this action. 
In arguing that her claim is not moot, Beachy relies upon 

§ 30-2401, which provides: 

Upon the death of a person, his real and personal property 

devolves to the persons to whom it is devised by his last 

will . . . or, in the absence of testamentary disposition, to 

his heirs . . . subject to homestead allowance, exempt prop- 

erty and family allowance, to rights of creditors, elective 

share of the surviving spouse, and to administration. 
We do not read this statute as creating an absolute right on the 
part of one claiming to be an heir of a deceased person whose 
estate is being administered to sue to recover property alleged to 
be a part of the estate, in derogation of those interests to which 
the potential rights of the heir are subordinate, including the 
rights of creditors and the orderly administration of the dece- 
dent’s estate. Neb. Rev. Stat. § 30-2476 (Reissue 1995) provides 
that “[e]}xcept as restricted or otherwise provided by the will or 
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by an order in a formal proceeding,” the personal representative, 
“acting reasonably for the benefit of the interested persons, may 
properly .. . (22) prosecute or defend claims or proceedings in 
any jurisdiction for the protection of the estate.” Neb. Rev. Stat. 
§ 30-2470 (Reissue 1995) gives the personal representative spe- 
cific authority to “maintain an action to recover possession of 
property or to determine the title thereto.” 

The issue here is whether the personal representative’s right 
to maintain an action on behalf of the estate to recover property 
wrongfully transferred by the decedent during her lifetime is 
exclusive, or whether an heir has a similar right which is coex- 
tensive with that of the personal representative. There is general 
authority that 

where the executor or administrator has been guilty of 
fraud of collusion with the party to be sued, or, more gen- 
erally, where the interests of the personal representative are 
antagonistic to those of the heirs or distributees, the heirs 
or distributees may maintain actions relating to the person- 
alty of the estate in their own names. Similarly, when the 
legal representative has failed or refused to act, the heir 
may maintain an action to recover assets for the benefit of 
the estate. 
31 Am. Jur. 2d Executors and Administrators § 1285 at 604 
(1989). In decisions predating the adoption of the Uniform 
Probate Code in Nebraska, this court has held that under certain 
circumstances, an heir may maintain an action to enforce an 
obligation owed to the estate where the administrator refused to 
do so. See, e.g., Prusa v. Everett, 78 Neb. 251, 113 N.W. 571 
(1907). 

In the original posture of this case, we would have been 
required to determine whether these principles applied so as to 
give Beachy standing to maintain an action against the Becerras. 
However, the necessity to make this determination has been 
obviated by the parties’ stipulations that Mary Becerra no longer 
serves as personal representative of Noble’s estate and that her 
successor has brought an action against her asserting the same 
claims which Beachy asserts in this action. This action is neces- 
sarily brought for the benefit of Beachy and any other interested 
persons. See § 30-2476. 
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[4,5] A case becomes moot when the issues initially presented 
in litigation cease to exist or the litigants lack a legally cogniz- 
able interest in the outcome of litigation. Greater Omaha Realty 
Co. v. City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000); 
Elstun v. Elstun, 257 Neb. 820, 600 N.W.2d 835 (1999). It is 
generally inappropriate for an appellate court to review a moot 
case that does not evade review as a result of a transitory setting, 
even if the problem is likely to recur. Greater Omaha Realty Co. 
v. City of Omaha, supra; Putnam v. Fortenberry, 256 Neb. 266, 
589 N.W.2d 838 (1999). We conclude that the issue of Beachy’s 
standing has been rendered moot by the initiation of the action 
against the Becerras by the successor personal representative. 


CONCLUSION 
For the foregoing reasons, we conclude that the sole legal 
issue presented by this appeal has become moot, and the appeal 
should therefore be dismissed. 
APPEAL DISMISSED. 


IN RE INTEREST OF DAVID WICKWIRE, ALLEGED 
TO BE A MENTALLY ILL AND DANGEROUS PERSON. 
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1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

2. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense. 

3. Statutes. A statute is open for construction only when the language used requires 
interpretation or may reasonably be considered ambiguous. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGinn, Judge. Affirmed. 


Gary E. Lacey, Lancaster County Attorney, and Barbara J. 
Armstead for appellant. 
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HeEnprRy, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

The Lancaster County District Court, sitting as an appellate 
court pursuant to Neb. Rev. Stat. § 83-1043 (Reissue 1999), 
affirmed a decision of the Lancaster County Mental Health 
Board (Board) and dismissed the State’s petition seeking to have 
David Wickwire committed as a mentally ill dangerous person. 
The State appeals. 


SCOPE OF REVIEW 
[1] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Raney v. Blecha, 258 Neb. 731, 605 N.W.2d 449 
(2000). 


FACTS 

In May 1998, Wickwire was a 20-year-old male living in a 
Region V group home. Region V is an agency which provides 
residential services to people with developmental disabilities. 
Wickwire is mentally retarded, and mental retardation is a 
developmental! disability pursuant to Neb. Rev. Stat. § 83-1205 
(Reissue 1999). 

On the evening of May 5, 1998, Daniel Jasper, a staff mem- 
ber who supervised Wickwire, reminded Wickwire that if he did 
not “do anything stupid,” he would receive a bicycle that he had 
been promised for his birthday. Wickwire then went to his room. 

At approximately 10:15 p.m., a female employee arrived to 
work the overnight shift at Wickwire’s residence. She was told 
by Jasper that Wickwire and the other residents of the home 
were in their rooms, presumably asleep. Around 11 p.m., 
Wickwire came out of his bedroom wrapped in a blanket and 
stood in the doorway to the living room. The female employee 
was lying on the living room couch watching television. In 
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preparation for bed, she had removed her pants and was wearing 
only underwear and a T-shirt. 

Wickwire began making sexually suggestive comments, and 
during an apparent debate with himself, he said, “‘‘I could hurt 
you and then I won’t get my bike this Saturday or I can go back 
to bed and I’ll get my bike this Saturday.’” Wickwire then 
stated: “‘Well, I guess I’m just going to have to hurt you.’” 
When Wickwire approached the employee, she ordered him 
back to bed. Wickwire did not comply. 

The employee then stood up and wrapped a blanket around 
her waist so Wickwire could not see that she was not wearing 
pants. When she attempted to walk past Wickwire to get to a 
telephone, he grabbed her, and a struggle ensued. She dropped 
her blanket and stepped out of her shirt to escape Wickwire’s 
grasp. At some point, she was forced to the floor. During the 
struggle, Wickwire’s blanket fell off and she discovered that he 
was naked and sexually aroused. She escaped and ran toward the 
office, with Wickwire following. While she was attempting to 
unlock the office door, Wickwire was touching her and attempt- 
ing to remove her underwear. When she succeeded in unlocking 
the office door, she called the 911 emergency dispatch service; 
Wickwire then left the office. 

On October 30, 1998, Wickwire made unwanted sexual 
advances against a female employee who is a busdriver for the 
Lincoln Public Schools Transportation District. The employee 
had taken a group of special education students to the main office 
of one of the Lincoln schools. After the other students exited the 
bus, Wickwire approached the employee, who ordered him to 
leave. He refused and sat down in the seat behind her. He held 
down her arms and began caressing her arms and shoulders while 
blowing in her ear. As the employee reached for her radio, 
Wickwire said, “ ‘You don’t need to call for help.’ ” The employee 
was able to leave the bus without further incident, but she no 
longer transports Wickwire unless another adult is on the bus. 

On November 18, 1998, the State filed a petition with the 
Board pursuant to the provisions of the Nebraska Mental Health 
Commitment Act (Commitment Act), Neb. Rev. Stat. § 83-1001 
et seq. (Reissue 1999). The State alleged that by reason of 
behavior occurring in Lancaster County, a deputy Lancaster 
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County Attorney was of the opinion that Wickwire was a men- 
tally ill dangerous person. The State further alleged that 
Wickwire had been diagnosed as suffering from mental retarda- 
tion and was a substantial risk of serious harm to others. The 
State requested a hearing before the Board to determine whether 
Wickwire was a mentally ill dangerous person and whether a 
voluntary hospitalization or other treatment alternative less 
restrictive was available to prevent the risk of harm described. 

At the hearing before the Board, evidence was presented con- 
cerning the incidents at the Region V residence and on the bus. 
Dr. Y. Scott Moore also testified. Moore had evaluated Wickwire 
and determined that he was mentally retarded with no secondary 
diagnosis of mental illness. Moore concluded that Wickwire had 
an IQ in the mid-40’s range and that there was no indication or 
hope that his condition would ever change. Moore opined that 
Wickwire would not benefit from any sort of inpatient treat- 
ment. He stated that Wickwire did not suffer from any mental 
illness, but that he posed a danger to others. 

While Moore acknowledged that the American Psychiatric 
Association, Diagnostic and Statistical Manual of Mental 
Disorders (4th ed. 1994), lists mental retardation as a psychiatric 
diagnosis, he indicated that the appropriate treatment for 
Wickwire would take place in an institution which specialized in 
retardation services rather than one that specialized in treating 
mental illness. He stated: “[P]Jeople who specialize in a mental 
illness have nothing to do here.” Moore testified that in his gen- 
eral experience, a diagnosis of mental retardation in and of itself 
does not allow for a civil commitment because mental retarda- 
tion is not treatable. 

The Board dismissed the State’s petition, finding that it did 
not have jurisdiction. In a supplemental order of dismissal, the 
Board stated that it believed that the evidence was clear and con- 
vincing that Wickwire was dangerous to others. The Board con- 
cluded however that since Wickwire had been diagnosed with 
mental retardation only, he was not within the subject matter 
jurisdiction of the Board. The Board noted that although Moore 
had alluded to an incompetency finding by a court and a 
guardianship, there was no evidence in the record before the 
Board that a district judge had made findings required by law or 
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that a guardianship existed. Thus, the Board concluded that it 
did not have jurisdiction of the subject matter and dismissed the 
petition. 

The State appealed to the district court for Lancaster County, 
and after a de novo review, the district court affirmed the 
Board’s dismissal. The district court found that the Board had 
properly dismissed the petition at the end of the State’s evidence 
because the evidence showed that although Wickwire was men- 
tally retarded, he was not a mentally ill dangerous person. Since 
there was no evidence presented showing that Wickwire was 
mentally ill, the district court concluded that the Board did not 
have jurisdiction over the subject matter. 

The district court noted that the Legislature has provided two 
separate systems, one for mentally ill dangerous persons and 
another for mentally retarded persons. Wickwire was already 
receiving services pursuant to the Developmental Disabilities 
Services Act (Disability Act), Neb. Rev. Stat. § 83-1201 et seq. 
(Reissue 1994 & Cum. Supp. 1998), the statutes in effect when 
the above-described incidents occurred. The court also relied 
upon Moore’s testimony that Wickwire would not benefit from 
any sort of inpatient treatment in a mental hospital and that 
nothing other than supervision would help Wickwire control his 
impulses. The court concluded that there was no program avail- 
able for Wickwire other than the program of supervision which 
he was already in. For these reasons, the district court affirmed 
the Board’s dismissal, and the State appeals. 


ASSIGNMENT OF ERROR 
The State assigns as error that the Board erred in determining, 
and the district court erred in upholding, that mental retardation 
is not a sufficient mental illness to serve as a basis for commit- 
ment under the Commitment Act. 


ANALYSIS 
The parties agree that the issue presented is whether mental 
retardation fulfills the “mentally ill” requirement for civil com- 
mitment under the Commitment Act. This appears to be a case 
of first impression in Nebraska. The Commitment Act provides 
in pertinent part: 
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It is hereby declared to be the public policy of the State 
of Nebraska that mentally ill dangerous persons be encour- 
aged to obtain voluntary treatment. If voluntary treatment 
is not obtained, such persons shall be subject to lengthier 
and more restrictive involuntary custody and treatment 
only after mental health board proceedings as provided by 
the Nebraska Mental Health Commitment Act. 

§ 83-1001. 
A mentally ill dangerous person is defined as 
any mentally ill person, alcoholic person, or drug-abusing 
person who presents: 

(1) A substantial risk of serious harm to another person 
or persons within the near future as manifested by evi- 
dence of recent violent acts or threats of violence or by 
placing others in reasonable fear of such harm; or 

(2) A substantial risk of serious harm to himself or 
herself... . 

§ 83-1009. Nowhere within the provisions of the Commitment 
Act is the term “mentally ill person” defined further. 

The State argues that Neb. Rev. Stat. § 29-1823 (Cum. Supp. 
1998) makes the Commitment Act applicable to mentally 
retarded persons and that, therefore, the Board has subject mat- 
ter jurisdiction over Wickwire. Section 29-1823 provides: 

(1) If at any time prior to trial it appears that the accused 
has become mentally incompetent to stand trial, such dis- 
ability may be called to the attention of the district court... . 
The judge of the district court . . . shall have the authority to 
determine whether or not the accused is competent to stand 
trial. .. . Should the district judge determine after a hearing 
that the accused is mentally incompetent to stand trial and 
that there is a substantial probability that the accused will 
become competent within the foreseeable future, the district 
judge shall order the accused to be committed to a state hos- 
pital for the mentally ill or some other appropriate state- 
owned or state-operated facility for appropriate treatment 
until such time as the disability may be removed. 


(3) If it is determined that there is not a substantial prob- 
ability that the accused will become competent within the 
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foreseeable future, then the state shall either (a) commence 
the applicable civil commitment proceeding that would be 
required to commit any other person for an indefinite 
period of time or (b) release the accused. 

The State argues that the only vehicle by which it can commit 
mentally retarded dangerous persons is the Commitment Act 
because the Disability Act provides assistance to mentally 
retarded persons, but it does not provide a procedure for com- 
mitting mentally retarded persons who are dangerous to others. 
It is the State’s position that in circumstances in which a men- 
tally retarded person commits a crime but is found incompetent 
to stand trial, that person must be committed pursuant to the 
Commitment Act. 

However, the State presented no evidence that Wickwire had 
been found incompetent to stand trial pursuant to § 29-1823. In 
his testimony, Moore alluded to a competency hearing, but there 
was no evidence that a district judge had in fact found Wickwire 
incompetent to stand trial. Therefore, we do not address whether 
the Board would have had jurisdiction if Wickwire had been 
found incompetent to stand trial pursuant to § 29-1823. 

[2,3] We next consider whether the Commitment Act itself 
provides the Board with jurisdiction over mentally retarded dan- 
gerous persons. Statutory interpretation presents a question of 
law, in connection with which an appellate court has an obliga- 
tion to reach an independent conclusion irrespective of the deci- 
sion made by the court below. Raney v. Blecha, 258 Neb. 731, 
605 N.W.2d 449 (2000). In construing a statute, a court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the statute 
considered in its plain, ordinary, and popular sense. Jd. A statute 
is open for construction only when the language used requires 
interpretation or may reasonably be considered ambiguous. 
State v. Woods, 255 Neb. 755, 587 N.W.2d 122 (1998). 

Section 83-1009 provides: “Mentally ill dangerous person 
shall mean any mentally ill person, alcoholic person, or drug- 
abusing person who presents: (1) A substantial risk of serious 
harm to another person or persons within the near future... .” 
Section 83-1205 of the Disability Act defines the term ‘“‘devel- 
opmental disability” as including “mental retardation.” Since 
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the Legislature has defined the terms “mental illness” and “‘men- 
tal retardation” separately, it is clear that the Legislature did not 
intend to use the terms “mental illness” and ‘“‘mental retardation” 
interchangeably. 

Other jurisdictions have treated mental retardation and men- 
tal illness separately. In State v. Murphy, 760 P.2d 280 (Utah 
1988), a 19-year-old was charged with the rape of a young girl. 
He was found to be incompetent to stand trial and committed to 
the Utah State Hospital. There was no judicial finding specify- 
ing the nature of his mental disorder other than that he suffered 
from mental retardation. The defendant’s petition for release 
from the mental hospital was denied even though the medical 
evidence established that the defendant was not mentally ill but 
suffered only from mild retardation. 

The appellate court reversed the trial court’s decision and 
stated: 

The State’s contention that [the defendant] is mentally 
ill seriously misapprehends the significant difference 
between mental retardation and mental illness. . . . 

“*... Importantly, the appropriate institutional responses 
to mental illness and mental retardation are quite different. 
The effects of mental retardation may be ameliorated with 
education and training, whereas mental illness requires 
psychiatric treatment, counseling, and/or drug therapy. 
Moreover, Utah has separate institutions designed to deal 
with persons who are mentally ill and persons who are 
mentally retarded.” 

Id. at 284. 

In Com. v. Maggio, 353 Pa. Super. 157, 509 A.2d 383 (1986), 
a mentally retarded defendant was committed to a state hospital 
after he was found incompetent to stand trial. He had been com- 
mitted pursuant to a statute which allowed civil commitment for 
those persons who were mentally ill. On appeal, the court con- 
cluded that the Mental Health Procedures Act established exclu- 
sive comprehensive procedures for commitment and treatment 
of the mentally ill, while the Mental Health and Mental 
Retardation Act was to be used to commit the mentally retarded. 
Although Pennsylvania did not have a facility equipped for 
treatment of a mentally retarded dangerous person, the court 
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directed the state to either provide such a facility or pay for 
treatment in an appropriate facility outside the state. 

Here, three conditions must be met in order for the Board to 
exercise jurisdiction. There must be clear and convincing proof 
that the person is mentally ill, there must be clear and convinc- 
ing proof that the person is dangerous, and there must be no 
alternatives available that are less restrictive than a Board- 
ordered treatment disposition. The State introduced evidence 
that Wickwire is mentally retarded, but it has not introduced evi- 
dence of a secondary diagnosis of mental illness. Because men- 
tal retardation has not been legislatively defined as a mental ill- 
ness, we cannot say that the State has proved by clear and 
convincing evidence that Wickwire is mentally ill. 

Furthermore, Wickwire would not benefit from inpatient 
treatment in a mental hospital because his condition is static and 
not treatable. Moore testified that Board-ordered treatment 
would serve no purpose and that supervision by a government 
agency which specializes in mental retardation, such as the type 
of supervision Wickwire currently receives, is the only means 
for properly controlling him. 

Unless it is determined that Wickwire is also mentally ill, the 
Board’s decision that it lacked jurisdiction over Wickwire is cor- 
rect. Thus, the district court’s judgment which affirmed the 
Board’s dismissal of the action is affirmed. 

AFFIRMED. 


PHILLIP D. TURNER, APPELLANT, V. FEHRS NEBRASKA 
TRACTOR & EQUIPMENT Co., FORMERLY KNOWN 
AS FEHRS TRACTOR & EQUIPMENT, 

A NEBRASKA CORPORATION, APPELLEE. 

609 N.W. 2d 652 


Filed April 27, 2000. No. S-98-635. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 
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Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Negligence. Whether a legal duty exists for actionable negligence is a question of law 
dependent on the facts in a particular situation. 

Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 
Negligence. The threshold inquiry in any negligence action is whether the defendant 
owed the plaintiff a duty. 

__- If there is no duty owed, there can be no negligence. 

___. The duty in a negligence case is to conform to the legal standard of reasonable 
conduct in light of the apparent risk. 

___. In determining whether a duty exists, an appellate court employs a risk-utility 
test, considering (1) the magnitude of the risk, (2) the relationship of the parties, (3) 
the nature of the attendant risk, (4) the opportunity and ability to exercise care, (5) the 
foreseeability of the harm, and (6) the policy interest in the proposed solution. 
Foreseeability alone is not dispositive. 

Negligence: Employer and Employee. The employment relationship alone does not 
impose a duty on the employer to protect the employee against theft loss caused by 
third parties. 

Negligence. A duty to warn cannot be imposed absent a special relationship. 
Contracts: Parties: Intent: Words and Phrases. The term “implied or inferred con- 
tract,” or “implied in fact contract,” refers to that class of obligations which arises 
from mutual agreement and intent to promise, when the agreement and promise have 
simply not been expressed in words. An implied contract arises where the intention of 
the parties is not expressed but where the circumstances are such as to show a mutual 
intent to contract. 

Contracts: Intent. To have an implied contract, there must be evidence of mutual 
intent. 


Appeal from the District Court for Douglas County: Gary 
B. RANDALL, Judge. Affirmed. 


William L. Reinbrecht for appellant. 


John C. Brownrigg and Kevin R. McManaman, of Erickson 


& Sederstrom, P.C., for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 


McCorMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
Phillip D. Turner appeals from an order of the Douglas 


County District Court, which granted summary judgment to 
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Fehrs Nebraska Tractor & Equipment Co. (Fehrs). The follow- 
ing two questions are presented in this appeal: (1) Does an 
employer who requires employees to furnish their own tools 
have a duty to protect or insure these tools against loss, in the 
absence of a special relationship such as bailment? (2) Does an 
implied contract to protect or insure the tools on the part of the 
employer arise because the employer requires its employees to 
furnish their tools? We answer both questions in the negative 
and, therefore, affirm the judgment of the district court. 


FACTUAL AND PROCEDURAL BACKGROUND 

Fehrs hired Turner to work as a shop mechanic in the summer 
of 1993. Turner brought his own mechanic’s tools to use at 
Fehrs. Fehrs did not insure Turner’s tools, or any of its mechan- 
ics’ tools, at that time. 

Turner’s toolbox was heavy and large; Turner estimated that 
it weighed probably 5,000 pounds. However, the toolbox was on 
casters and could be moved without mechanical assistance. 
Turner stored his tools at Fehrs’ shop, but he was free to take his 
tools home. Fehrs’ employee Robert Witzel acknowledged, 
however, that it was not practical to take such tools home. 

In September 1994, an unknown perpetrator or perpetrators 
burglarized Fehrs’ facility at 18th and Cuming Streets, Omaha, 
Nebraska, and stole, among other things, Turner’s toolbox. 
Turner claimed that the stolen tools were worth $52,680.77. He 
filed suit against Fehrs on October 2, 1997, asserting that Fehrs 
was negligent and had breached an implied contract. Turner 
alleged that Fehrs was negligent in failing to provide adequate 
security measures to protect his property as follows: (1) failure 
to secure the premises with a burglar alarm or motion detectors, 
(2) failure to secure the premises with a guard or security patrol, 
(3) failure to bar the windows of the premises, (4) failure to 
secure the premises with an adequate physical barrier to secure 
Turner’s tools, (5) failure to provide insurance coverage for 
Turner’s tools, and (6) failure to inform Turner prior to the bur- 
glary that there was no insurance coverage on his tools. Notably, 
Turner did not plead a bailment relationship. In his cause of 
action concerning the breach of an implied contract, Turner 
alleged that in order to comply with the employment agreement, 
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Turner kept his tools on the premises of Fehrs with its knowl- 
edge and acquiescence and that Fehrs’ conduct in failing to 
secure or insure Turner’s tools breached the implied contract of 
employment between the parties as to the use and safety of 
Turner’s tools. 

In its answer, Fehrs denied Turner’s allegations of negligence 
and breach of an implied contract. Fehrs alleged that any tools 
which Turner lost from the burglary were a result of his own 
negligence in the following particulars: (1) leaving his tools on 
Fehrs’ premises when he knew that Fehrs had not taken the secu- 
rity measures that Turner now asserts in his petition as indica- 
tions of Fehrs’ negligence; (2) failing to take any measures, 
beyond locking the toolbox, to protect against theft of the tools 
and toolbox, such as securing them to the premises with chains, 
padlocks, or other security devices; and. (3) failing to complain 
to Fehrs concerning any perceived inadequacy in the security 
measures Fehrs employed with respect to the premises. Fehrs 
also alleged in its answer that Turner voluntarily assumed the 
risk of any loss associated with the theft of the tools because, 
with full knowledge of the security measures employed by it at 
its business premises, he nevertheless voluntarily chose to leave 
the tools on the premises during nonworking hours. 

Fehrs moved for summary judgment, asserting that “there is 
no genuine issue as to any material fact affecting its alleged lia- 
bility, and it is entitled to judgment as a matter of law.” At the 
hearing on the motion, Fehrs offered as evidence the depositions 
of Turner; Fehrs’ president, B.J. Vicek; and Fehrs’ employees 
Patrick Bivens and Witzel. In general, Turner testified that he 
was told that he had to furnish his own tools but that Witzel did 
not tell him to leave his tools there. Turner acknowledged that 
he was not told that Fehrs would insure his tools, that he was the 
only employee with a key to his toolbox, and that he knew about 
Fehrs’ security measures. 

Vlcek testified that Fehrs’ security measures included a 10- to 
12-foot barbed wire fence and a gate secured with a chain and 
lock. Vlcek admitted that Fehrs controlled the security measures 
to prevent unwanted access to its premises and to protect the 
shop and its contents. Vicek also admitted that Fehrs controlled 
who had access to keys and who could enter the premises. 
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Bivens testified that it is part of the trade for mechanics to 
own their own tools and that Turner was free to take his tools 
home if he so desired. Bivens could not remember if he or 
Witzel cleared a spot for Turner’s toolbox prior to the com- 
mencement of Turner’s employment. Bivens also provided some 
details about the September 1994 burglary. He stated that the 
chain on the gate was a relatively heavy chain and that the body 
of the padlock was gone. Bivens opined that Turner could have 
chained his toolbox to a vise or a post. 

Witzel testified regarding the hiring of Turner and stated that 
there was no written employment agreement. Witzel stated that 
Fehrs never hired any mechanic that did not own his or her own 
tools to bring to the job and that it was a condition of employ- 
ment. He did not know why mechanics are required to bring 
their personal tools to the job, but stated that it is “[jJust the way 
it is.” Witzel could not remember if he specifically discussed 
with Turner the need to insure his own tools, but stated that it 
was Fehrs’ policy to make everyone aware of the need to insure 
them. He did not remember clearing a spot for Turner’s tools. 
Witzel testified that in the September 1994 burglary, the burglar 
or burglars cut the lock on the chain link fence, took out the 
glass windows at the front of the shop, and unlocked the door 
and entered. Witzel also stated that the fence surrounding the 
property, locked doors, and outside security lights were the only 
security measures. In Witzel’s opinion, the only thing Turner 
could have done to secure his toolbox was to chain it to some- 
thing. Both Vlcek and Bivens remembered one prior break-in, 
but could not specify when it occurred. 

Turner’s own affidavit was offered and received into evi- 
dence, in which he stated: 

At the time of my arrival a spot in the shop was cleared for 
my toolbox. It is my impression that Mr. Bivens had 
cleared the location at the direction of Mr. Witzel. 

... was then informed that much of my work would be 
close to this location and it was agreed that it made sense 
to keep my toolbox at the cleared location in the shop. 

. . . It was by mutual agreement where the toolbox 

stayed. Once in place my toolbox was not moved until it 

was stolen. 
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The district court sustained Fehrs’ motion for summary judg- 
ment and entered judgment accordingly. In sustaining the 
motion, the district court stated: “I don’t find the duty . . . any- 
where; and you have to have a duty before you have the negli- 
gence. And I clearly don’t find there was a meeting of the minds 
to have a contract, and I’m going to rule in favor of the defend- 
ant.” Turner appeals. 


ASSIGNMENTS OF ERROR 
Turner alleges that (1) the district court erred in granting 
Fehrs’ motion for summary judgment on issues and grounds not 
raised before the court, (2) the district court erred in sustaining 
Fehrs’ motion for summary judgment because there are genuine 
issues of material fact to resolve at trial, and (3) the district 
court’s judgment was contrary to law and to the evidence. 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Parnell v. Madonna Rehab. Hosp., 258 Neb. 
125, 602 N.W.2d 461 (1999); Ferguson v. Union Pacific RR. 
Co., 258 Neb. 78, 601 N.W.2d 907 (1999). 

[2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. 
Ferguson v. Union Pacific RR. Co., supra; Knoll v. Board of 
Regents, 258 Neb. 1, 601 N.W.2d 757 (1999). 

[3,4] The question whether a legal duty exists for actionable 
negligence is a question of law dependent on the facts in a par- 
ticular situation. Danler v. Rosen Auto Leasing, ante p. 130, 609 
N.W.2d 27 (2000). On a question of law, an appellate court is 
obligated to reach a conclusion independent of the determina- 
tion reached by the court below. Spulak v. Tower Ins. Co., 257 
Neb. 928, 601 N.W.2d 720 (1999); State v. Hittle, 257 Neb. 344, 
598 N.W.2d 20 (1999). 
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ANALYSIS 


GRANT OF SUMMARY JUDGMENT ON 
Grounps Not RAISED BEFORE COURT 

Turner first claims that the district court sustained Fehrs’ 
motion for summary judgment on issues not pleaded and that 
basing a judgment thereon is prejudicially erroneous. Because 
the record shows otherwise, we summarily dispose of this 
assignment of error. The district court’s journal entry reveals 
that the court reviewed exhibits 1 through 5 (depositions and 
Turner’s affidavit). After reviewing the evidence, the district 
court entered judgment in favor of Fehrs, and in the oral grant of 
summary judgment, the district court clearly addressed both the 
negligence and contract causes of action. This assignment of 
error is without merit. 


NEGLIGENCE 

[5-7] Turner’s first cause of action sounds in negligence. The 
threshold inquiry in any negligence action is whether the 
defendant owed the plaintiff a duty. Danler v. Rosen Auto 
Leasing, supra. If there is no duty owed, there can be no negli- 
gence. Bargmann y. Soll Oil Co., 253 Neb. 1018, 574 N.W.2d 
478 (1998). Assuming there is a duty, the duty in a negligence 
case is to conform to the legal standard of reasonable conduct in 
light of the apparent risk. See Doe v. Gunny’s Ltd. Partnership, 
256 Neb. 653, 593 N.W.2d 284 (1999). 

The district court’s order evinces that it sustained Fehrs’ 
motion for summary judgment in part because it found no duty. 
Thus, whether Fehrs owed a duty to protect or insure Turner’s 
tools given that it was industry custom or a condition of employ- 
ment that mechanics provide their own tools is the dispositive 
question regarding the negligence cause of action. The issue of 
duty is a question of law, and we are obligated to reach a con- 
clusion independent of the determination reached by the court 
below. See, Spulak v. Tower Ins. Co., supra; State v. Hittle, supra. 

[8] In determining whether a duty exists, an appellate court 
employs a risk-utility test, considering (1) the magnitude of the 
risk, (2) the relationship of the parties, (3) the nature of the 
attendant risk, (4) the opportunity and ability to exercise care, 
(5) the foreseeability of the harm, and (6) the policy interest in 
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the proposed solution. Danler v. Rosen Auto Leasing, supra. 
Foreseeability alone is not dispositive. Jd. 
Several factors weigh against the establishment of a duty in 
this case. Turner had the opportunity and the ability to exercise 
care; he could have insured his tools himself or secured them by 
chaining his toolbox to a stationary object in the facility each 
night. In a similar case involving the theft of tools voluntarily 
left at the employer’s premises, one court reasoned: 
The employee knows the condition of the plant, e.g., 
absence of receptacles or chains, and does have a say as to 
whether he will expose himself to the risk of theft caused 
by the condition of the plant. He can both continue his 
employment and yet choose whether or not to take his 
tools with him, and thus avoid their theft. The risk is an 
avoidable one. If to serve his own convenience he chooses 
to leave the tools at the plant, he must be deemed to do so 
in light of the generally recognized principle that there can 
be no recovery for reasonably avoidable harm, whether to 
person or property. 

Collins v. Boeing Co., 4 Wash. App. 705, 716, 483 P.2d 1282, 

1288 (1971). Similar to Collins v. Boeing Co., the theft of 

Tumer’s tools was a reasonably avoidable harm. 

[9] Additionally, Turner seeks to impose a duty to protect and 
insure because of the employment relationship between Turner 
and Fehrs. However, the employment relationship alone does 
not impose a duty on the employer to protect the employee 
against theft loss caused by third parties. 

Public policy seeks to place the burden of the loss on the per- 
son in the best position to avoid the loss. Turner was aware of 
the security measures, or lack thereof, used by Fehrs. He could 
have taken preventive measures, such as securing the toolbox, as 
noted previously. There was no evidence of any type of special 
relationship, such as a bailment, between the parties whereby 
Fehrs assumed a duty to protect its employees against property 
crimes committed by third parties. Moreover, there was no evi- 
dence that Fehrs’ shop was located in a high-crime area; the 
uncontroverted evidence is that there had been only one prior 
break-in at Fehrs’ shop at some time during the past 22 years. 
There was no testimony as to how that break-in had occurred, 
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nor was there any indication as to whether or to what extent that 
incident involved theft. After applying the risk-utility balancing 
test, we conclude that the district court did not err in determin- 
ing that Fehrs did not have a duty to protect its employees 
against theft loss caused by third parties under the 
circumstances. 

[10] The same rationale applies to the purported duty to either 
insure or warn about the lack of insurance. A duty to warn can- 
not be imposed absent a special relationship. Popple v. Rose, 
254 Neb. 1, 573 N.W.2d 765 (1998). The fact that there was no 
evidence supporting a special relationship between the employer 
and employee herein necessarily results in a determination of no 
duty to warn about the lack of insurance. In sum, Fehrs had no 
common-law duty to protect or insure Turner’s personal prop- 
erty under these circumstances. This assignment of error is with- 
out merit. 


IMPLIED CONTRACT 

Turner, however, also pled an implied contract cause of 
action. In addressing this issue, it must be decided if there is a 
question of fact regarding the existence of an implied contrac- 
tual duty of Fehrs to secure or insure Turner’s tools. Turner 
claims that the totality of Fehrs’ conduct forms an implied 
agreement that Fehrs would either secure or insure Turner’s 
tools. The specific conduct Turner points to is that (1) Fehrs did 
not tell him that it did not provide insurance for his tools, (2) 
Fehrs benefited from the use of Turner’s tools and allowed him 
to keep his tools in the facility, and (3) Fehrs required Turner to 
provide his own tools as a condition of employment. Turner 
argues that the consideration for the agreement is the fact that 
Fehrs made a profit on the work Turner did with his tools. 

[11,12] The term “implied or inferred contract,” or “implied 
in fact contract,” refers to that class of obligations which arises 
from mutual agreement and intent to promise, when the agree- 
ment and promise have simply not been expressed in words. An 
implied contract arises where the intention of the parties is not 
expressed but where the circumstances are such as to show a 
mutual intent to contract. Kaiser v. Millard Lumber, 255 Neb. 
943, 587 N.W.2d 875 (1999). To have an implied contract, there 
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must be evidence of mutual intent; without such evidence there 
cannot be an implied contract. Bloomfield v. Nebraska State 
Bank, 237 Neb. 89, 465 N.W.2d 144 (1991). There is no evi- 
dence in the instant case to suggest a question of fact regarding 
Turner’s and Fehrs’ mutual intent to form a contract to protect or 
to insure. To the contrary, Fehrs’ conduct makes it clear that 
Fehrs had no such intent. The district court did not err in grant- 
ing summary judgment on this ground to Fehrs. 


CONCLUSION 
Having determined that each of Turner’s assigned errors lack 
merit, we affirm the judgment of the district court. 
AFFIRMED. 


SUSAN H., AS NEXT FRIEND AND GUARDIAN OF BENJAMIN H., 
APPELLEE, V. KEITH L., APPELLANT. 
609 N.W. 2d 659 


Filed April 27, 2000. No. S-98-1012. 


1. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

2. Foreign Judgments: Jurisdiction: States. A judgment rendered by a sister state 
court which had jurisdiction is to be given full faith and credit and has the same valid- 
ity and effect in Nebraska as in the state rendering judgment. 


Appeal from the District Court for Douglas County: Mary G. 
LIKES, Judge. Affirmed. 


Pamela Hogenson Govier and, on brief, John A. Kinney, of 
Frost, Meyers, Govier & Milone, for appellant. 


Kathleen M. Schmidt for appellee. 


HEnpry, C.J., WRIGHT, GERRARD, STEPHAN, MCCoRMACK, and 
MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
In a paternity action brought by Susan H., as next friend and 
guardian of Benjamin H., the Douglas County District Court 
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awarded child support and a percentage of child-care expenses 
and uninsured medical expenses incurred on behalf of 
Benjamin. Keith L. appeals. 


SCOPE OF REVIEW 
[1] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Spulak v. Tower Ins. Co., 257 Neb. 928, 601 
N.W.2d 720 (1999). 


FACTS 

Benjamin was born January 11, 1985, in Hastings, Nebraska. 
A petition to establish paternity was filed in the district court for 
Oklahoma County, Oklahoma, on or about November 21, 1986. 
The petition alleged that Susan was the natural mother of 
Benjamin and that Keith was his natural father. 

On June 8, 1987, a decree of paternity was entered by the dis- 
trict court for Oklahoma County, Oklahoma, which found that 
Keith was the natural father of Benjamin and that Keith should 
pay support to Susan for the benefit of Benjamin in the sum of 
$20,000, with $10,000 due on July 15, 1987, and $2,000 due on 
the 15th day of July each year thereafter for 5 years. 

When the decree of paternity was entered, Okla. Stat. Ann. tit. 
10, § 85 (West 1981) (which we refer to as “10 O.S. § 85”) pro- 
vided: “A settlement that is approved by the district court 
relieves the natural father of all other liability for the support 
and education of a child that is born out of wedlock to the extent 
to which settlement is honored by him.” This statute was subse- 
quently repealed by the Oklahoma Legislature effective 
September 1, 1994. 

On November 8, 1992, Susan wrote a note to Keith in which 
she stated: “This is to let you know I got your child support 
check in 2 parts of $1000.00 each this year well before the 
required deadline. . . . | acknowledge that this completes the 
terms of our contract.” 

On December 22, 1995, Susan filed a petition in the district 
court for Douglas County, Nebraska, in which she sought to 
establish paternity and child support. The petition alleged that 
she was the biological mother of Benjamin and that she and 
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Benjamin were residents of Douglas County. The petition fur- 
ther alleged, inter alia, that Keith was the biological father of 
Benjamin; that Benjamin was in need of financial support from 
Keith; and that Keith was capable of supporting Benjamin by 
means of monthly payments, paying expenses incurred pursuant 
to his birth, paying the cost of providing for his physical needs 
since birth, and paying other costs incurred on his behalf. 

Keith’s answer alleged that Susan’s claim was barred by res 
judicata, laches, accord and satisfaction, and estoppel. 
Specifically, Keith claimed that the doctrine of res judicata 
barred Susan’s claim and that the Douglas County District Court 
should give full faith and credit to the judgment of the 
Oklahoma court because the former judgment was a final judg- 
ment on the merits which involved the same parties and privi- 
ties. In addition, Keith argued that Oklahoma law should apply 
to this action. 

Susan’s reply denied that the affirmative defenses asserted by 
Keith applied and denied that Oklahoma law applied to the 
action. Susan claimed that the repeal of 10 O.S. § 85 voided the 
child support portion of the Oklahoma decree of paternity. She 
argued that Benjamin had an independent right to file’ an action 
for support in the State of Nebraska that could not be contracted 

-away and that the decree of paternity did not eliminate his right 
to an action for support and education in Nebraska. 
Subsequently, a motion for summary judgment filed by Keith 
was overruled. 

Following trial, the Douglas County District Court entered an 
order finding that it had jurisdiction over the subject matter and 
the parties. The court noted that Susan had signed a decree of 
paternity in the State of Oklahoma in June 1987 which ordered 
Keith to pay support to Susan for the benefit of Benjamin in the 
amount of $20,000 over the course of 5 years. According to the 
decree, this amount constituted a full settlement of Keith’s obli- 
gations for child support, which Keith honored by making the 
required payments. The court noted that 10 O.S. § 85, which 
was in effect at the time of the Oklahoma decree, had subse- 
quently been repealed by the Oklahoma Legislature. 

Relying on State Dept. of Human Services v. T.D.G., 861 P.2d 
990 (Okla. 1993), the district court concluded that the Oklahoma 
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settlement was void as against public policy and that under 
T.D.G., Benjamin had a separate right of action for child support 
that could not be barred by the parents. The court also determined 
that under Nebraska law, Benjamin was entitled to proceed by his 
guardian or next friend to establish paternity and ongoing support 
during his minority. The court then held that public policy and 
Nebraska law gave Benjamin an independent right to maintain a 
suit for child support against Keith and that the doctrine of res 
judicata did not bar the court from hearing the action. 

Due to the high income level of the parents, the district court 
found it was necessary to deviate from a strict application of the 
Nebraska Child Support Guidelines in order to determine the 
appropriate amount of child support to be awarded. The court 
found that Keith should pay child support to Susan, through the 
office of the clerk of the district court, at the rate of $1,200 per 
month commencing September 1, 1998, and continuing on the 
first day of the‘month thereafter for so long as Benjamin was eli- 
gible to receive support. Based upon the particular facts and cir- 
cumstances of the case, the court also found it appropriate to 
award child support retroactive to December 1995, when the 
petition to establish paternity and child support was filed. Keith 
was also ordered to pay a percentage of child-care expenses and 
uninsured medical expenses. 

Keith filed his notice of appeal on September 17, 1998. On 
September 22, the district court entered an order nunc pro tunc 
which attempted to clarify the exact amount of retroactive child 
Support due. 


ASSIGNMENTS OF ERROR 
Keith assigns as error that the district court erred (1) in failing 
to sustain his motion for summary judgment, (2) in failing to 
apply Oklahoma law to this action, (3) in failing to dismiss the 
petition for paternity based on the affirmative defenses of res 
judicata and collateral estoppel, and (4) in failing to dismiss the 
petition for paternity based on the doctrine of equitable estoppel. 


ANALYSIS r 
On a question of law, an appellate court is obligated to reach 
a conclusion independent of the determination reached by the 
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court below. Spulak v. Tower Ins. Co., 257 Neb. 928, 601 
N.W.2d 720 (1999). The issue presented is whether the decree of 
paternity entered by the Oklahoma court is entitled to full faith 
and credit. This is a question of law. 

[2] Neb. Rev. Stat. § 43-1406(1) (Reissue 1998) states: “A 
determination of paternity made by any other state, whether 
established through voluntary acknowledgment, genetic testing, 
or administrative or judicial processes, shall be given full faith 
and credit by this state.” A judgment rendered by a sister state 
court which had jurisdiction is to be given full faith and credit 
and has the same validity and effect in Nebraska as in the state 
rendering judgment. First Fed. Sav. & Loan Assn. v. Wyant, 238 
Neb. 741, 472 N.W.2d 386 (1991). Therefore, as to the issue of 
paternity, § 43-1406(1) requires us to give full faith and credit to 
the Oklahoma decree of paternity to the extent that it establishes 
that Keith is the biological father of Benjamin. 

The next question is whether the child support portion of the 
Oklahoma decree of paternity is entitled to full faith and credit. 
We first consider whether the Oklahoma court would enforce 
this particular decree of paternity. See In re Paternity of B.WS., 
131 Wis. 2d 301, 388 N.W.2d 615 (1986). 

It does not appear that the courts of Oklahoma have had the 

. occasion to consider the validity and effect of a settlement pur- 
suant to 10 O.S. § 85 since the statute was repealed effective 
September 1, 1994. However, before the statute was repealed, 
the Supreme Court of Oklahoma addressed the issue of whether 
an unwed mother could waive her child’s right to support from 
the child’s father. See State Dept. of Human Services v. T.D.G., 
861 P.2d 990 (Okla. 1993). Although 7:D.G. deals with an 
agreement wherein the mother waived child support, it does pro- 
vide guidance as to whether an Oklahoma court would enforce 
the Oklahoma decree of paternity. 

In 7.D.G., an unwed mother applied for Aid to Families with 
Dependent Children, and her application was approved by the 
Department of Human Services. Pursuant to Oklahoma law, the 
mother executed an assignment to the department of any support 
rights she or her child might be entitled to receive. Thereafter, 
the department commenced an action against T.D.G. to deter- 
mine paternity and establish support obligations. T.D.G. moved 
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to dismiss the action on the basis that he and the mother had pre- 
viously entered into an agreement whereby T.D.G. acknowl- 
edged that he was not the father of the child and released all 
claims to the child incident thereto, including guardianship and 
rights of visitation. In consideration, the mother agreed not to 
prosecute a paternity action against T.D.G., seek to obtain child 
Support, or attempt to hold him out as the father of said child. 
In analyzing the issue of whether an unwed mother could 
waive her child’s right to support from the child’s father, the 
Supreme Court of Oklahoma considered 10 O.S. § 85 with 
respect to Oklahoma case law. The court noted that since 1917, 
it had held that a married woman could not, by separate contract, 
relieve her husband of the obligation to support his minor chil- 
dren. The court also noted that pursuant to Okla. Stat. tit. 10, 
§ 83 (1991) (10 O.S. § 83), an individual judicially determined 
to be the father of a child born out of wedlock was liable for the 
support and education of the child to the same extent as the 
father of a child born in wedlock. The court concluded that 10 
O.S. § 83 imposed identical duties of support upon husbands 
and unwed fathers for the support of their offspring. The court 
determined that since married women could not relieve their 
husbands of support obligations to their children, an unwed 
mother could not, through a settlement agreement, relieve a 
putative father of the obligation to support his minor child. The 
court noted that equal protection concepts would be violated if 
the right to seek support from parents during a child’s minority 
was granted to children born in wedlock but denied to those who 
are not. 
Once a state grants an opportunity for legitimate children 
to obtain parental support, it must also grant the opportu- 
nity to children born out of wedlock. If a state posits a judi- 
cially enforceable right on behalf of children to needed 
support, as the Legislature has done through § 83, there is 
no constitutionally sufficient justification for denying the 
same right to a child born out of wedlock. To do so would 
be a denial of equal protection. 
State Dept. of Human Services v. T.D.G., 861 P.2d at 994. 
The Supreme Court of Oklahoma also set forth public policy 
concerns it had with such an agreement. 
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Public policy demands that, in matters of support, the best 
interest of the child be paramount. We can perceive of no 
situation in which allowing parents to forever bar a child’s 
right to Support would be in the best interest of the child. 
A contract which attempts permanently to deprive a child 
of support is void as against public policy. 

State Dept. of Human Services vy. T.D.G., 861 P.2d 990, 993-94 

(Okla. 1993). 

Oklahoma law provides that child support orders in divorce 
proceedings are never final in the sense that such orders may be 
modified under certain circumstances. See, Stephen v. Stephen, 
937 P.2d 92 (Okla. 1997); Pharaoh v. Pharaoh, 865 P.2d 1279 
(Okla. App. 1993). Thus, we believe that Oklahoma courts 
would recognize the denial of equal protection in allowing child 
support awards under divorce proceedings to be modifiable 
while not allowing such modification in paternity actions. 
Therefore, the rationale of the Supreme Court of Oklahoma with 
respect to paternity actions set forth in 7:D.G. also applies to the 
modification of child support in paternity actions. 

We conclude that an Oklahoma court applying the rationale 
of 7:D.G. to an action involving modification of support in a 
paternity action would not enforce the Oklahoma decree of 
paternity to the extent that the support was not modifiable. The 
concerns of the Supreme Court of Oklahoma regarding equal 
protection and public policy lead us to conclude that an 
Oklahoma court would not enforce a child support agreement 
that was not modifiable. In further support of our conclusion, we 
note that the Oklahoma Legislature repealed 10 O.S. § 85 less 
than 1 year after the court’s decision in T.D.G. 

Full faith and credit requires us to give no greater deference 
to the decree than would the Oklahoma court. Accordingly, we 
decline to give full faith and credit to the portion of the 
Oklahoma decree of paternity which limited the amount of child 
support. Therefore, we hold that the decree of paternity does not 
bar an action by Benjamin for support in Nebraska. 

With respect to the amount of child support that the Douglas 
County District Court ordered Keith to pay, we need not exam- 
ine whether this was an abuse of discretion, since the issue was 
not assigned as error or argued on appeal. Because we conclude 
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that our full faith and credit analysis is dispositive of the case, 
we do not address Keith’s remaining assignments of error. 


CONCLUSION 

For the reasons set forth herein, we conclude that full faith 
and credit must be given to that portion of the Oklahoma decree 
of paternity which establishes that Keith is the biological father 
of Benjamin. However, since we conclude that an Oklahoma 
court would not enforce the child support portion of the decree, 
we do not give that portion full faith and credit in Nebraska. 
Accordingly, the decree does not bar Benjamin from bringing 
this action for support, and the judgment of the district court is 
affirmed. 

AFFIRMED. 
CONNOLLY, J., not participating. 


ROBERT OLSEN, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF MATTHEW ROBERT OLSEN, DECEASED, AND ROBERT OLSEN 
AND JUDY OLSEN, APPELLEES, V. FARM BUREAU INSURANCE 
COMPANY OF NEBRASKA, APPELLANT. 

609 N.W. 2d 664 


Filed April 27, 2000. No. S-99-151. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing an order of summary judg- 
ment, an appellate court views the evidence in a light most favorable to the party 
against whom the judgment was granted and gives such party the benefit of all rea- 
sonable inferences deducible from the evidence. 

3. Insurance: Contracts: Appeal and Error. The interpretation of an insurance policy 
is a question of law, in connection with which an appellate court has an obligation to 
reach its own conclusions independent of the determination made by the lower court. 

4. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

5. Limitations of Actions: Appeal and Error. Which statute of limitations applies is a 
question of law that an appellate court must decide independently of the conclusion 
reached by the trial court. 
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6. Insurance: Motor Vehicles: Words and Phrases. The act of “getting out” of a vehi- 
cle must extend to a point beyond an insured’s physical contact with the vehicle, and 
the meaning of “getting out” must be related to the particular use of the vehicle and 
the hazards to be encountered from such use. 

7. :__: __. The act of “getting out” of a vehicle must encompass the zone of dan- 


ger or risk to which an insured is exposed by the act of exiting a vehicle under the 
circumstances. 

8. Limitations of Actions: Wrongful Death. The purpose of the wrongful death statute 
is to prescribe limitations and a remedy for a cause of action which does not exist at 
common law. 

9. Negligence: Wrongful Death: Tort-feasors: Damages. Neb. Rev. Stat. § 30-809 
(Reissue 1995) is intended to authorize an action to recover damages from a tort-feasor 
for negligence or some other action resulting in the death of another person. 


Appeal from the District Court for Morrill County: BRIAN 
SILVERMAN, Judge. Affirmed. 


Maren Lynn Chaloupka, of Van Steenberg, Chaloupka, 
Mullin, Holyoke, Pahlke, Smith, Snyder & Hofmeister, P.C., for 
appellant. 


Steven W. Olsen, of Simmons, Olsen, Ediger, Selzer, 
Ferguson & Carney, P.C., for appellees. 


HENprY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Matthew Robert Olsen (Matthew) was injured as a result of a 
one-vehicle accident on the morning of April 17, 1995. The 
driver of the vehicle in which Matthew was riding lost control of 
the vehicle, which went off the road and struck a power pole 
before coming to rest in a ditch. After exiting the vehicle, 
Matthew was electrocuted by a powerline; he died several days 
later from the resulting injury. The primary question presented 
in this appeal is whether Matthew was “occupying” the vehicle 
at the time of his electrocution within the meaning of his par- 
ents’ vehicle insurance policy. 


FACTUAL BACKGROUND 
Matthew was 16 years old at the time of the accident. The 
driver of the vehicle, Cody Young, was 15 years old at the time 
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of the accident. The vehicle Cody was driving was owned by 
Robert Olsen and Judy Olsen, Matthew’s parents. The defendant 
in the instant case, Farm Bureau Insurance Company of 
Nebraska (Farm Bureau), admits that at the time of the accident, 
the Olsens were insured by a vehicle insurance policy issued by 
Farm Bureau and that the vehicle involved in the accident was 
covered by that policy. 

At the time of the accident, Cody was driving the Olsens’ 
vehicle with Matthew’s permission, although Cody did not have 
a driver’s permit. The boys were driving into Bridgeport, 
Nebraska, from Cody’s home outside of town. They were driv- 
ing west on a county road that had a rough surface and was dry 
at the time. 

Cody testified in a deposition that he was driving under the 
speed limit when he lost control of the vehicle due to the poor 
condition of the road. The Morrill County Sheriff determined 
that Cody lost control on gravel that had been used to patch the 
pavement. Cody stated, “I remember us being kind of airborne. 
I remember when I moved the steering wheel, the car didn’t 
move.” Matthew grabbed the steering wheel to try and help 
Cody regain control of the vehicle, but the vehicle went into the 
ditch. 

When asked whether the vehicle struck the power pole, Cody 
testified, “I can’t recall. It was going pretty fast. I think so.” The 
Morrill County Sheriff determined that the vehicle struck and 
sheared the power pole before landing in the irrigation ditch. 
Photographs taken at the scene indicate that the power pole was 
bent to a nearly horizontal position, but was not broken off com- 
pletely, nor was the top of the pole in contact with the ground. 

The vehicle came to rest in an irrigation ditch on the south 
side of the east-west road, with the front of the vehicle pointed 
southwest. After the vehicle came to a stop, both Cody and 
Matthew exited the vehicle. Since the driver’s-side door would 
not open, both exited out of the passenger’s-side door. Both 
Cody and Matthew were able to get out of the vehicle without 
assistance. Cody testified that Matthew had some cuts on his 
face, but did not appear to have any broken bones, nor was he 
limping, staggering, or stumbling. Cody testified that both he 
and Matthew were “just a little hazy, I’d say, but I mean we 


332 259 NEBRASKA REPORTS 


weren’t like falling everywhere, but we were not totally coher- 
ent, I guess.” Cody testified that Matthew spoke and that his 
comments were to the effect that his parents were going to be 
upset with him. 

Cody testified that after they exited the vehicle, Matthew 
began to walk away from the door and toward the rear of the 
vehicle. Cody exited the vehicle right behind Matthew, and 
Cody went toward the front of the vehicle. About 10 seconds 
after that, before Cody reached the front of the vehicle, Matthew 
came into contact with a live powerline. 

The Morrill County Sheriff indicated that the powerline was 
approximately 40 feet from the vehicle. Cody disagreed with 
this estimation, and in Cody’s deposition, he testified that “[i]f 
you measured from the front of the car all the way to the road, 
it still wouldn’t be 40 feet.” Cody further testified that although 
he had not made measurements, “I’ve been out there and there 
ain’t no way it could be. Maybe it was a typo. I think 4 [feet] 
sounds in the right area and I thought maybe that was a typo.” 
Cody testified that Matthew was very close to the vehicle when 
he was electrocuted, in that Matthew would have been able to 
reach out and touch the vehicle. Photographs taken at the scene 
are somewhat inconclusive, but appear to more closely corre- 
.spond to Cody’s estimation regarding the distance of the power- 
line from the vehicle. 

Cody testified that less than a minute passed from the time 
that he and Matthew exited the vehicle until the moment that 
Matthew made contact with the powerline. Cody walked toward 
the front of the vehicle, and when he turned and looked back, he 
saw Matthew “in the air and there was like [a] big fire ball 
underneath him.” Photographic evidence taken at the scene indi- 
cates that Matthew was found approximately 35 to 40 feet away 
from the vehicle. However, Cody testified that when Matthew 
was electrocuted, he first landed only a few feet from the rear of 
the vehicle. Cody testified that Matthew was thrown forward, 
away from the vehicle, by the electrocution. 

Cody ran over to Matthew and turned him over, and then ran 
for help. When no one was home at the nearest house, Cody 
returned and attempted to perform CPR on Matthew. Cody then 
ran to another house, where the resident called for an ambu- 
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lance. Farm Bureau admits that the Olsens incurred medical 
expenses in excess of $25,000 as a result of the accident, that the 
Olsens demanded payment pursuant to the medical payments 
provision of their insurance policy, and that Farm Bureau denied 
payment. 


PROCEDURAL BACKGROUND 

Robert Olsen, as personal representative of Matthew’s estate, 
and the Olsens, individually, initiated the present action to 
obtain payment from Farm Bureau under the policy. Both par- 
ties filed motions for summary judgment. 

Farm Bureau argued, in support of its motion for summary 
judgment, that Matthew was not “occupying” the vehicle within 
the meaning of the insurance policy at the time of his injury. 
Farm Bureau further argued that the action was untimely filed, 
asserting that the action was time barred by the 2-year statute of 
limitations found in the wrongful death statutes. 

The district court determined that at the time of his injury, 
Matthew was “‘ ‘getting out’” of the vehicle, within the defini- 
tion of “occupying” contained in the insurance policy. The dis- 
trict court further determined that the action sounded in contract 
and that compliance with the wrongful death statute was not 
required. Consequently, the district court granted summary 
judgment for Matthew’s estate and the Olsens and entered judg- 
ment against Farm Bureau in the amount of $25,000. Farm 
Bureau appeals. 


ASSIGNMENTS OF ERROR 
Farm Bureau assigns, in summary, that the district court erred 
in finding that (1) Matthew was an “occupant” of the vehicle at 
the moment of his injury and thus was eligible for coverage 
under the Farm Bureau policy and (2) this action is not time 
barred by the Nebraska wrongful death statutes. 


STANDARD OF REVIEW 
[1] Summary judgment is proper only when the pleadings, - 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
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a matter of law. Pfeifer v. E.I. Du Pont de Nemours & Co., 258 
Neb. 756, 606 N.W.2d 773 (2000); Fossett v. Board of Regents, 
258 Neb. 703, 605 N.W.2d 465 (2000); Derr v. Columbus 
Convention Ctr., 258 Neb. 537, 604 N.W.2d 414 (2000). 

[2] In reviewing an order of summary judgment, an appellate 
court views the evidence in a light most favorable to the party 
against whom the judgment was granted and gives such party 
the benefit of all reasonable inferences deducible from the evi- 
dence. Fossett v. Board of Regents, supra; Derr v. Columbus 
Convention Ctr., supra. 

[3] The interpretation of an insurance policy is a question of 
law, in connection with which an appellate court has an obliga- 
tion to reach its own conclusions independent of the determina- 
tion made by the lower court. Spulak v. Tower Ins. Co., 257 Neb. 
928, 601 N.W.2d 720 (1999); Allied Mut. Ins. Co. v. Action Elec. 
Co., 256 Neb. 691, 593 N.W.2d 275 (1999). 

[4,5] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Phelps Cty. Bd. of Equal. v. Graf, 258 
Neb. 810, 606 N.W.2d 736 (2000); Snyder v. Contemporary 
Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d 782 (2000). 
Which statute of limitations applies is a question of law that an 
appellate court must decide independently of the conclusion 
reached by the trial court. Reinke Mfg. Co. v. Hayes, 256 Neb. 
442, 590 N.W.2d 380 (1999); Kratochvil v. Motor Club Ins. 
Assn., 255 Neb. 977, 588 N.W.2d 565 (1999). 


ANALYSIS 


Was MATTHEW “OccUPYING” VEHICLE WHEN INJURED? 

The insurance policy in this case provides, in relevant part: 
“We will pay for medical expenses furnished within three years 
of the date of an automobile accident because of bodily injury 
sustained by . . . You or any resident relative . . . while occu- 
pying the covered automobile . . . .” (Emphasis in original.) 

The policy defines “occupying” as “in, upon, getting in, on, 
out or off.” The key question in this appeal is whether Matthew 
was “occupying” the vehicle within this definition at the time of 
his electrocution. 


OLSEN v. FARM BUREAU INS. CO. 335 
Cite as 259 Neb. 329 


In Whitmire v. Nationwide Mutual Ins. Co., 254 S.C. 184, 174 
S.E.2d 391 (1970), the claimant was exiting the vehicle in which 
he had been riding when he saw that he was in danger of being 
struck by an approaching vehicle. The claimant attempted to 
flee, but was struck by an uninsured motorist’s vehicle. Jd. The 
insurance policy for the vehicle the claimant had exited pro- 
vided coverage for passengers “‘in, upon, entering into, or alight- 
ing from” the vehicle. (Emphasis omitted.) Zd. at 191, 174 
S.E.2d at 394. 

The Supreme Court of South Carolina determined that the 
claimant was alighting from the vehicle when he was injured. Jd. 
The court noted that the terms “in” and “upon” encompassed sit- 
uations in which the person had physical contact with the vehi- 
cle at the time of injury. Jd. The court reasoned: 

If the phrase “‘alighting from” is limited to the physical act 
of descending from the automobile, it would be meaning- 
less because a person would still be in contact with it and 
within the coverage afforded under the terms “in” or 
“upon[.]” Alighting from must, therefore, extend to a situ- 
ation where the body has reached a point when there is no 
contact with the vehicle. 

Where the act of alighting is completed is uncertain. It 
must be determined under the facts of each case, consid- 
ered in the light of the purpose for which coverage is 
afforded. Its meaning must be related to the particular use 
of the automobile and the hazards to be encountered from 
such use. It is reasonable to conclude that coverage was 
intended to protect a guest against the hazards from pass- 
ing automobiles in the vicinity, while the guest, although 
not in or upon the vehicle, is still engaged in the comple- 
tion of those acts reasonably to be expected from one get- 
ting out of an automobile under similar conditions. 

(Emphasis in original.) Jd. 

[6] Similarly, in the instant case, to require that one “getting 
out” of a vehicle be in physical contact with the vehicle would 
be to render meaningless the additional policy terms of “in” and 
“upon.” We are persuaded by the logic of Whitmire v. 
Nationwide Mutual Ins. Co., supra, and similarly conclude that 
the act of “getting out” of a vehicle must extend to a point 
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beyond an insured’s physical contact with the vehicle, and the 
meaning of “getting out” must be related to the particular use of 
the vehicle and the hazards to be encountered from such use. 

In Day v. Coca-Cola Bottling Co., Inc., 420 So. 2d 518, 519 
(La. App. 1982), the Louisiana Court of Appeals was called 
upon to decide whether a claimant was “‘‘alighting from’ ” his 
vehicle at the time of his injury. In that case, the claimant wit- 
nessed a one-vehicle accident in which a vehicle had lost con- 
trol and had skidded into the median of Interstate 20, a divided 
highway. Jd. The claimant, who was driving a pickup truck 
owned by his employer, parked the truck on the side of the road 
and exited the truck. Jd. As the claimant reached the rear of the 
truck, he saw that another accident was about to occur, as the 
same vehicle’s driver was attempting to back up from the 
median and onto the Interstate, into the path of an oncoming 
tractor-trailer. Jd. The tractor-trailer struck the vehicle and then 
collided with the claimant’s parked truck, pinning the claimant 
against the truck. Jd. 

Citing Whitmire v. Nationwide Mutual Ins. Co., 254 S.C. 184, 
174 S.E.2d 391 (1970), the Louisiana Court of Appeals deter- 
mined that the act of “alighting from” a vehicle extended 
beyond the claimant’s physical contact with the vehicle. Day v. 
Coca-Cola Bottling Co, supra. The court stated that 

it is not physical contact with the vehicle that serves as a 
basis to determine whether a person is injured while alight- 
ing from a vehicle but it is the relationship between the 
person and the vehicle, obviously of time and in distance 
with regard to the risk of alighting, that determines this 
specific coverage. 
Id. at 520. The court concluded that an insured is no longer 
“alighting from” a vehicle “[w]Jhen the time and distance factors 
are no longer proximate to the risk to which a person exposes 
himself while alighting from a vehicle . .. .” Id. Under the facts 
presented in Day, the court determined that the claimant was 
still alighting from his vehicle at the time of his injury. See, also, 
Westerfield v. LaFleur, 493 So. 2d 600 (La. 1986); Progressive 
American Ins. Co. v. Tanchuk, 616 So. 2d 489 (Fla. App. 1993); 
Crear v. National Fire & Marine Ins. Co., 469 So. 2d 329 (La. 
App. 1985). 
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Other courts have reached similar conclusions. In Nelson v. 
Iowa Mutual Ins. Co., 163 Mont. 82, 515 P.2d 362 (1973), the 
decedent’s vehicle slipped off the road during a blizzard and 
became stuck in a ditch. The decedent abandoned her vehicle, 
but was found frozen to death about 143 feet away from the 
vehicle. Id. The Supreme Court of Montana concluded that the 
decedent was “alighting from” her vehicle within the meaning 
of her insurance policy when she froze to death, stating that 
“{uJnder the facts stipulated, the [decedent’s] activities after 
the accident were solely directed to extricating herself from 
the car to a place of safety.” Id. at 86, 515 P.2d at 364. See, 
also, State Farm &c. Ins. Co. v. Holmes, 175 Ga. App. 655, 
656, 333 S.E.2d 917, 918 (1985) (decedent was “ ‘alighting 
from’ ” vehicle because he had not reached neutral zone when, 
few feet away from vehicle, decedent was swept away by 
floodwaters); Morris v. Continental Ins. Cos., 71 Ohio App. 3d 
581, 585-86, 594 N.E.2d 1106, 1109 (1991) (claimant’s ward 
not “ ‘occupying’ ” vehicle within meaning of insurance policy 
because he reached “place of safety” prior to returning to 
vicinity of vehicle). 

[7] We find this authority to be helpful and persuasive. We 
hold, therefore, that the act of “getting out” of a vehicle must 
encompass the zone of danger or risk to which an insured is 
exposed by the act of exiting a vehicle under the circumstances. 

State Farm Mut. Auto Ins. Co. v. Barton, 509 N.E.2d 244 (Ind. 
App. 1987), applied such standards to factual circumstances 
remarkably similar to those of the instant case. In Barton, four 
teenage boys were riding in a vehicle when the driver lost con- 
trol on a gravel road. The vehicle hit a utility pole, which broke 
off and fell on the vehicle. Jd. No one was injured in the crash, 
but the vehicle was stuck against the pole in the ditch by the side 
of the road. Jd. The boys exited through the driver’s-side doors 
in order to avoid an electrical wire near the passenger’s side, and 
the boys safely made it to the roadway. /d. The driver then 
returned to the vehicle to try and extricate it from the ditch, and 
the claimant went to the front of the vehicle to push the vehicle 
and try and help the driver move it. Jd. The vehicle did not 
move, and the driver and the claimant began to return to the 
roadway, but when the claimant was about 3 feet from the vehi- 
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cle, he stepped on a downed electrical wire in the grass and was 
severely burned. Zd. 

The insurance policy in that case provided coverage for those 
“occupying” the vehicle, and defined “occupying” as 
““in(, on,) [or upon or] entering [into] or alighting from.’ ” Jd. 
at 247. The court determined that the claimant was not alight- 
ing from the vehicle at the time of his injury, because the 
claimant and the other occupants of the vehicle had “exited the 
automobile immediately after it hit the utility pole and walked 
to the safety of the roadway. At this point, [the claimant] and 
his fellow occupants had accomplished their exit from the vehi- 
cle and the process of ‘alighting from’ was complete.” /d. at 
248. Consequently, the claimant was no longer alighting from 
the vehicle when he returned to it to attempt to push it from the 
ditch. /d. 

In Barton, the claimant was denied coverage because he left 
the zone of danger associated with exiting the vehicle, therefore 
completing the act of alighting from the vehicle, and he was 
injured only upon his return. However, in the instant case, the 
undisputed testimony of Cody, the only witness to the accident, 
establishes as a matter of law that regardless of whether the dis- 
tance traveled was 4 feet or 40 feet, Matthew did not pass 
beyond the zone of risk prior to sustaining his injury. Cody’s 
deposition testimony established that Matthew exited the vehi- 
cle and proceeded directly toward the rear of the vehicle and the 
safety of the road and that Matthew was injured while doing so. 
Furthermore, we note that the injury was a direct result of the 
vehicle accident, as the powerline on which Matthew was elec- 
trocuted represented a danger only because the pole to which it 
was attached had been struck by the vehicle. 

Considering the factors of time and distance present in the 
instant case, we conclude, as a matter of law, that Matthew’s 
injury occurred within the zone of risk to which he was exposed 
by exiting the vehicle under the circumstances. Therefore, 
Matthew was still “getting out” of the vehicle when his injury 
occurred, and he was “occupying” the vehicle at that time within 
the meaning of the Olsens’ insurance policy. Farm Bureau’s first 
assignment of error is without merit. 
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STATUTE OF LIMITATIONS 

Farm Bureau also argues that this action is time barred by the 
2-year statute of limitations provided for wrongful death actions 
by Neb. Rev. Stat. §§ 30-809 and 30-810 (Reissue 1995). 
Section 30-809 provides: 

Whenever the death of a person shall be caused by the 
wrongful act, neglect or default, of any person, company or 
corporation, and the act, neglect or default is such as 
would, if death had not ensued, have entitled the party 
injured to maintain an action and recover damages in 
respect thereof, then, and in every such case, the person 
who, or company or corporation which would have been 
liable if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person 
injured, and although the death shall have been caused 
under such circumstances as amount in law to felony. 

Section 30-810 in turn provides, in relevant part, that “[e]very 
such action, as described in section 30-809, shall be commenced 
within two years after the death of such person.” 

[8,9] The “purpose of the wrongful death statute, commonly 
known as Lord Campbell’s Act, ‘was to prescribe limitations 
and a remedy for a cause of action which did not exist at com- 
mon law, for at common law the cause of action died with the 
death of the claimant.’ ” Muller v. Thaut, 230 Neb. 244, 248, 430 
N.W.2d 884, 888 (1988), quoting Gengo v. Mardis, 103 Neb. 
164, 170 N.W. 841 (1919). It is evident from the plain language 
of § 30-809 that it is intended to authorize an action to recover 
damages from a tort-feasor for negligence or some other action 
resulting in the death of another person. See Luckey v. Union P. 
R. Co., 117 Neb. 85, 219 N.W. 802 (1928). 

It is equally evident that the action in the instant case is not an 
action brought under § 30-809. The Olsens allege simply that 
they incurred medical expenses associated with the injury to 
Matthew and that Farm Bureau is required to compensate them 
for those expenses pursuant to their insurance policy. There is no 
allegation that Farm Bureau itself was somehow a tort-feasor 
responsible for causing Matthew’s injury or the Olsens’ damages. 

For support, Farm Bureau cites Weatherly v. Blue Cross Blue 
Shield, 2 Neb. App. 669, 513 N.W.2d 347 (1994). In that case, 
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the Court of Appeals stated that “there can be no recovery for 
death except under the wrongful death statutes.” Jd. at 674, 513 
N.W.2d at 351, citing Rhein v. Caterpillar Tractor Co., 210 Neb. 
321, 314 N.W.2d 19 (1982), and Gengo v. Mardis, supra. 
However, those cases involved actions brought for wrongful 
death against the purported tort-feasor who was alleged to have 
caused the death. In Weatherly, for instance, the plaintiff alleged 
that the defendant insurance company, in refusing to pay for a 
particular medical treatment, had caused the death of the 
insured. These cases are inapposite to the instant case. 

Because the Olsens did not seek to recover damages resulting 
from Matthew’s death from the party who allegedly caused the 
death, their action was not an action as described in § 30-809, 
and was not subject to the statute of limitations contained in 
§ 30-810. Instead, their petition alleged a breach of contract and 
was subject to the 5-year statute of limitations set forth by Neb. 
Rev. Stat. § 25-205 (Reissue 1995). 


CONCLUSION 

The district court correctly determined that Matthew was, as 
a matter of law, “getting out” of the Olsens’ vehicle when his 
injury occurred and that the action filed by the Olsens was not a 
wrongful death action and therefore not subject to a 2-year 
statute of limitations. The district court’s judgment to that effect 
is affirmed. 

The only remaining issue that needs to be addressed is the 
Olsens’ request for attorney fees. Olsens’ counsel is permitted 
10 days’ leave to file an affidavit pursuant to Neb. Ct. R. of Prac. 
OF (rev. 1999). See, Neb. Rev. Stat. § 44-359 (Reissue 1998); 
Willers v. Willers, 255 Neb. 769, 587 N.W.2d 390 (1998). 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. 
NICCOLE A. WETHERELL, APPELLANT. 
609 N.W. 2d 672 


Filed April 27, 2000. No. S-99-866. 


1. Pleas: Appeal and Error. Prior to sentencing, the withdrawal of a plea forming the 
basis of a conviction is addressed to the discretion of the trial court, and its ruling will 
not be disturbed on appeal absent an abuse of that discretion. 

2. Pleas. After the entry of a plea of guilty or no contest, but before sentencing, a court, 
in its discretion, may allow a defendant to withdraw his or her plea for any fair and 
just reason, provided that the prosecution has not been or would not be substantially 
prejudiced by its reliance on the plea entered. The burden is upon the defendant to 
establish by clear and convincing evidence the grounds for withdrawing a plea. 

3. Trial: Appeal and Error. An issue not presented to or passed upon by the trial court 
is not an appropriate issue for consideration on appeal. 


Appeal from the District Court for Sarpy County: RONALD E. 
REAGAN, Judge. Affirmed. 


J. William Gallup, of Gallup & Schaefer, for appellant. 


Don Stenberg, Attorney General, and Martin W. Swanson for 
appellee. 


HEnpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

On March 24, 1999, Niccole A. Wetherell pled no contest to 
a charge of first degree murder in the district court for Sarpy 
County, Nebraska. In exchange for her plea, the State dismissed. 
a related charge of using a deadly weapon during the commis- 
sion of a felony. Prior to sentencing, Wetherell moved to with- 
draw her plea. After conducting an evidentiary hearing, the dis- 
trict court denied the motion. Wetherell was subsequently 
sentenced to life in prison and now appeals, asserting that the 
district court erred in not permitting her to withdraw her plea. 
We find no error and therefore affirm the judgment of the dis- 
trict court. 


BACKGROUND 
In an information filed in the district court for Sarpy County, 
Wetherell was charged with first degree murder and use of a 
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weapon to commit a felony in connection with the death of Scott 
Catenacci on or about September 29, 1998. Wetherell and others 
charged in Catenacci’s death appeared for arraignment on 
November 13. Wetherell appeared at the arraignment with her 
attorney, Marc B. Delman. Addressing the group which included 
Wetherell, the district court explained the purpose and nature of 
the arraignment procedure; the general consequences of a felony 
conviction; the right to trial by jury, and the general procedures 
followed in a jury trial; the right to a speedy trial; the right to 
assistance of counsel; the right to be present at trial and to con- 
front witnesses; the privilege against self-incrimination; the pre- 
sumption of innocence and the nature of the State’s burden of 
proof; and the option of entering a plea of guilty, entering a plea 
of not guilty, or remaining silent and having a plea of not guilty 
entered by the court. After explaining the statutory penalties for 
the offenses charged, the district court specifically asked 
Wetherell if she understood “that the possible penalty on Count 
I is actually death in the electric chair,” to which she responded, 
“Yes, sir.” The court then explained what the State was required 
to prove in order to obtain a conviction on the charges of first 
degree murder and use of a weapon to commit a felony, and 
Wetherell gave an affirmative response when asked if she under- 
stood this explanation. The court then explained capital sen- 
tencing procedures, and Wetherell gave affirmative responses 
when asked in open court if she heard and understood this expla- 
nation. When asked by the court if Wetherell was ready to enter 
pleas, her attorney stated that she would remain silent, and the 
court entered pleas of not guilty on her behalf. 

On March 2, 1999, a hearing was held on Wetherell’s motion 
to suppress. The motion itself does not appear in the record. 
However, at the commencement of the hearing, the court ascer- 
tained on the record that the motion related only to statements 
given by Wetherell. Testifying on behalf of the State, investiga- 
tor Kathe Erhart of the Sarpy County sheriff’s office testified 
that upon her arrival at the crime scene in Bellevue on the morn- 
ing of September 30, 1998, she examined the body of Catenacci 
and declared him dead. When she notified Catenacci’s mother 
and stepfather of his death, they identified Brandi Glynn and 
Chris Glynn as possible suspects. In a subsequent interview, 
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Brandi Glynn told Erhart that Wetherell was involved in the 
killing of Catenacci. 

Accompanied by another law enforcement officer, Erhart 
located Wetherell at her residence in Bellevue shortly after 
11:30 p.m. on September 30, 1998, and requested that Wetherell 
accompany them to the Sarpy County Law Enforcement Center 
to be interviewed concerning a homicide, which Wetherell 
agreed to do. Erhart believed that she had probable cause to 
arrest Wetherell at this point based upon the statement of Brandi 
Glynn, but chose not to do so. Erhart acknowledged, however, 
that Wetherell was not free to leave. Wetherell made no state- 
ments pertaining to the homicide while she was being trans- 
ported by Erhart and her colleague. Upon their arrival at the law 
enforcement center, Erhart advised Wetherell that she wished to 
talk to her about the Catenacci homicide. Before conducting the 
questioning, Erhart read Wetherell her Miranda rights, recorded 
her affirmative response when asked if she understood each of 
the rights, and ascertained that she was willing to make a state- 
ment without an attorney present, as reflected on a rights advi- 
sory form, which Wetherell initialed and signed before making 
any statement. During questioning by Erhart in the presence of 
another officer, Wetherell made statements implicating herself 
in the death of Catenacci. At the conclusion of the interview, 
Erhart advised Wetherell that she was under arrest for first 
degree murder. After reminding Wetherell of the prior rights 
advisement, Erhart asked her to complete a form entitled 
“Voluntary Statement.” Wetherell completed and signed this 
document, which included a printed rights advisement and dec- 
laration that the statement was made voluntarily and with full 
knowledge of her rights. In this document, Wetherell stated that 
she and several other individuals, some armed with knives, 
enticed their acquaintance Catenacci to leave work and to meet 
with them. She then generally described how Catenacci was 
murdered, stating in part: 

I was told over & over to make the first move, I was scared 
to. I made the first move, then Dan stabbed him. They (Dan 
& Pat) stabbed him more I called for Foxx because I was 
so scared. Foxx came down started stabbing him. I kept 
going up & down the hill I wanted to leave! I was told to 
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come back down. I wanted to leave I didn’t want to be 
there! Foxx gave me an order to stab him a few more times. 
I wanted to say no, but I was scared James or Dan or Pat 
might do something to me! I just wanted to leave. 

In a ruling from the bench, the district court denied the motion 
to suppress. The court determined that Wetherell was in police 
custody from the time officers first encountered her at her resi- 
dence, but that she made no inculpatory or exculpatory statements 
during transport to the law enforcement center. The court further 
found that she was properly advised of her Miranda rights before 
being questioned about the homicide and that her verbal and writ- 
ten statements were given voluntarily, freely, and intelligently. 

On March 24, 1999, Wetherell withdrew her not guilty plea 
and entered a plea of no contest to first degree murder pursuant 
to a plea agreement whereby the charge of using a weapon dur- 
ing the commission of a felony was dismissed. Before accepting 
the plea, the court ascertained that Wetherell understood the 
nature of the charge, the possible penalties for first degree mur- 
der, and the fact that entering the plea would waive all defenses 
and, in particular, would waive her right to contest the validity 
of the court’s prior ruling on her motion to suppress. Wetherel] 
stated on the record that she understood. The court further 
explained to Wetherell, prior to accepting her plea, that the plea 
would result in the loss of certain rights, including her right to 
trial and confrontation of witnesses, the presumption of inno- 
cence, and her privilege against self-incrimination with respect 
to the Catenacci homicide. The court further explained that the 
plea would relieve the State of the burden of proving her guilt 
beyond a reasonable doubt. Again, Wetherell stated on the 
record that she understood these matters. The court stated: “Do 
you understand that if I accept the plea, that it could possibly 
result in a sentence of death in the electric chair?” to which 
Wetherell responded, “Yes, sir.’ The court further ascertained 
from Wetherell that she was an 18-year-old high school gradu- 
ate, that she was not under the influence of alcohol or other 
drugs, and that she had not been confined in a mental institution 
or under the care of a psychiatrist in the past year. 

Upon the court’s request to set forth a factual basis for the 
plea, the county attorney recited that the State would prove that 
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Wetherell and several other persons had planned Catenacci’s 
death for several days; that on September 29, 1998, they stabbed 
him to death at or near 2300 River Road in Bellevue, Sarpy 
County, Nebraska; and that Wetherell inflicted the first and sev- 
eral subsequent stab wounds and slit Catenacci’s throat. The 
court asked Wetherell if this was “essentially a true and correct 
version of what you think the evidence will be from the State’s 
viewpoint,” and she responded, “Yes, sir.” Her attorney likewise 
agreed that the county attorney’s recitation of the State’s evi- 
dence was accurate. When Wetherell’s attorney was asked by the 
court if he believed that the State’s evidence “would be over- 
whelming at least to establish guilt beyond a reasonable doubt,” 
he gave an affirmative response and stated that he had recom- 
mended that Wetherell accept the plea agreement. He further 
stated, when asked by the court, that he felt Wetherell was enter- 
ing into the plea voluntarily, intelligently, and freely. In response 
to questioning by the court, Wetherell stated that she had dis- 
cussed the facts of the case with her attorney, believed that he 
understood the case, and was satisfied with his services. 
Wetherell stated that her willingness to enter the no contest plea 
was not influenced by any promises, threats, force, or duress, and 
that she understood that if the court accepted the plea, it would 
find her guilty of first degree murder and sentence her at a later 
date. Upon Wetherell’s affirmative statement that she wished to 
plead no contest to first degree murder, the court found 
beyond a reasonable doubt, that Ms. Wetherell appears to 
understand the charge, the penalties, constitutional rights, 
the consequences of entering a plea of no contest to the 
charge, and that the plea has been given voluntarily, freely, 
intelligently, with advice of counsel. There is a factual 
basis for the charge. The plea is accepted. And, Ms. 
Wetherell, you are now adjudged guilty of the first degree 
murder of Scott Catenacci as charged in Count I of the 
Information. 
The State then dismissed the remaining count of the information 
pursuant to the plea agreement, and the court scheduled sen- 
tencing for June 2, 1999. 
During a hearing on May 25, 1999, the district court noted that 
attorney J. William Gallup had entered an appearance on behalf 
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of Wetherell, and it granted the motion of attorney Delman to 
withdraw as her counsel after ascertaining from Wetherell that 
she wished him to do so. On the same day, a motion to withdraw 
plea was filed on Wetherell’s behalf by her new counsel. The 
motion recited as grounds for withdrawal (1) that Wetherell’s 
“actions were not premeditated”; (2) that such acts “were the 
product of duress and coercion by co-defendants”; (3) that her 
statement to law enforcement officers “was involuntary as a 
result of [Wetherell] having been advised by her interrogator that 
‘things would be better for her if she made a statement’ ”; (4) that 
Wetherell “was not called as a witness by her attorney at her sup- 
pression hearing, and no challenge was made to the statement’s 
involuntariness” and that such a challenge “would have probably 
resulted in a ruling that the statement was involuntary and not 
admissible at trial”; (5) that Wetherell relied upon inaccurate 
statements of her prior counsel that “there was no possibility of 
a death sentence”’; and (6) that Wetherell “has denied being guilty 
of first degree murder and her plea of Nolo Contendere was con- 
sistent with her denial of guilt.” 

An evidentiary hearing on this motion was held on May 26, 
1999. On direct examination, Wetherell testified that she was not 
guilty of first degree murder because she did not know that 
Catenacci would be killed, only that he would be beaten. She 
Stated she was promised by her former attorney that she would 
receive a life sentence if she entered a plea of no contest but 
would probably be sentenced to death if she went to trial. 
Wetherell testified that she was unaware of the possibility that 
she could receive a death sentence when she entered her plea 
and that if she had known this, she would not have entered the 
plea. She testified that she was frightened when she gave her 
statements to the police, and did so only after being told by one 
of the officers that “it would be better for me” if she gave a state- 
ment. Wetherell stated that she did not testify at her suppression 
hearing on the advice of Delman and that Delman never advised 
her that her sentence could be determined by a three-judge 
panel. On cross-examination, Wetherell admitted that the trial 
court advised her of various facts, including the possibility of 
the death penalty, before accepting her plea and that she had 
indicated her understanding at that time. 
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Delman was called as a witness on behalf of the State. He tes- 
tified that he had practiced law in Nebraska for approximately 
20 years and that his practice had included both prosecution and 
defense of criminal matters. Delman testified that Wetherell did 
not tell him that her statements to the police were involuntary or 
that she was not guilty of the offenses with which she was 
charged. He testified that in discussing the plea agreement with 
Wetherell, he told her “from day one” that she could ultimately 
be sentenced to life in prison or death, and that while he felt 
there was a better likelihood of a life sentence if she entered a 
plea, he had no control over the sentence and could not make 
any promises with respect thereto. Delman further testified that 
he advised Wetherell of the possibility of sentencing by a 
three-judge panel and discussed ail options with her before she 
made the decision to enter her plea. On cross-examination, 
Delman testified that he filed the motion to suppress on 
Wetherell’s behalf in order to “cover all the bases” in a first 
degree murder case and that he reviewed all police reports in the 
case but did not interview the investigating officer or the other 
persons charged in connection with Catenacci’s death. 

At the conclusion of the hearing, the court denied Wetherell’s 
motion to withdraw her plea. In so doing, the district judge 
noted that he had carefully explained the consequences of 
Wetherell’s plea before he accepted it and that her testimony in 
support of the motion to withdraw the plea was inconsistent with 
her statements made on the record immediately prior to the 
acceptance of the no contest plea. Wetherell was subsequently 
sentenced to life in prison by a three-judge sentencing panel. 
She perfected this timely appeal. 


ASSIGNMENT OF ERROR 
As her sole assignment of error, Wetherell asserts that the 
court erred in not permitting her to withdraw her plea prior to 
sentencing. 


STANDARD OF REVIEW 
[1] Prior to sentencing, the withdrawal of a plea forming the 
basis of a conviction is addressed to the discretion of the trial 
court, and its ruling will not be disturbed on appeal absent an 
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abuse of that discretion. State v. Spahnle, 238 Neb. 265, 469 
N.W.2d 780 (1991). 


ANALYSIS 

[2] After the entry of a plea of guilty or no contest, but before 
sentencing, a court, in its discretion, may allow a defendant to 
withdraw his or her plea for any fair and just reason, provided 
that the prosecution has not been or would not be substantially 
prejudiced by its reliance on the plea entered. State v. Minshall, 
227 Neb. 210, 416 N.W.2d 585 (1987); State v. Nearhood, 223 
Neb. 768, 393 N.W.2d 530 (1986). The burden is upon the 
defendant to establish by clear and convincing evidence the 
grounds for withdrawing a plea. State v. Spahnle, supra; State v. 
Nearhood, supra. 

The grounds which Wetherell asserted to the district court as 
constituting a fair and just reason for withdrawal of her plea fall 
into three general categories. First, she contends that she was 
coerced and subjected to duress by other persons involved in 
Catenacci’s death and that thus, her actions were not premedi- 
tated. Second, she contends that her statements to law enforce- 
ment officials were not voluntary and that her attorney mishan- 
dled the attempt to suppress them. Third, she contends that her 
attorney did not inform her of the possibility that she could 
receive the death penalty if she entered a plea of no contest. 

The record before us reveals, and Wetherell does not contest, 
that the requirements set forth by this court in State v. Irish, 223 
Neb. 814, 394 N.W.2d 879 (1986), to ensure that a plea repre- 
sents a voluntary and intelligent choice among the alternative 
courses of action open to a criminal defendant, are met in this 
case. Prior to entering her plea, Wetherell was clearly informed 
by the court concerning the nature of the charge; her rights to the 
assistance of counsel, a jury trial, and the confrontation of wit- 
nesses; and her privilege against self-incrimination. The court 
extensively examined Wetherell to determine if she understood 
all of her rights and the effect her plea would have on them. The 
State presented a factual basis to support the plea, and Wetherell 
was informed that the sentence for first degree murder was 
either life in prison or death. Moreover, Wetherell was clearly 
advised by the court that acceptance of the plea would result in 
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a waiver of her right to challenge the court’s prior overruling of 
her motion to suppress and would relieve the State of its burden 
of proving guilt beyond a reasonable doubt. 

Virtually all of Wetherell’s testimony during the hearing on 
the motion to withdraw the plea is directly contradicted by her 
statements made on the record 2 months earlier when seeking 
the court’s acceptance of her no contest plea. Her contention that 
she was unaware of the possibility of the death penalty when she . 
entered her plea is contradicted by the district court’s careful 
advisements, which appear in the record, and the testimony of 
Delman at the subsequent hearing on the motion to withdraw 
plea. Wetherell acknowledged on the record that by asking the 
court to accept her plea of no contest, she understood that she 
was forgoing any right to challenge the court’s prior ruling 
regarding the admissibility of her statement to law enforcement 
officers. Wetherell’s contention that her acts were not premedi- 
tated, but, -ather, the product of duress and coercion by others, 
is refuted by her acknowledgment of the accuracy of the factual 
basis for her plea as stated by the county attorney in open court. 
Based upon this record, we cannot say that the district court 
abused its discretion in concluding that Wetherell did not meet 
her burden of proving, by clear and convincing evidence, a fair 
and just reason for withdrawal of her plea. 

[3] Wetherell also argues on appeal that she should have been 
permitted to withdraw her plea because of her initial counsel’s 
failure to move to suppress her arrest and his alleged failure to 
investigate her case before advising her to enter the no contest 
plea. These reasons for withdrawing her piea were not presented 
to the trial court. An issue not presented to or passed upon by the 
trial court is not an appropriate issue for consideration on 
appeal. State v. Moore, 256 Neb. 553, 591 N.W.2d 86 (1999). 
We decline to address Wetherell’s arguments in this regard. 

Finally, Wetherell argues in her brief and on oral argument 
that her initial counsel was ineffective because he did not inter- 
view other persons charged in the Catenacci homicide prior to 
advising her regarding the no contest plea. We do not reach this 
issue for several reasons. Wetherell has not specifically assigned 
ineffective assistance of counsel as error on appeal. Our review 
is therefore limited to determining whether the district court 
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abused its discretion by not permitting Wetherell to withdraw 
her plea for the reasons asserted in her motion. The fact that 
Delman did not interview other participants in the homicide was 
not asserted in Wetherell’s motion as one of the reasons for 
seeking to withdraw her plea, although it was mentioned briefly 
during oral argument on the motion. Moreover, the record con- 
tains no indication that any persons against whom charges were 
pending in connection with the Catenacci homicide would have 
agreed to be interviewed by Delman, or that such interviews, 
even if conducted, would have yielded information about 
Wetherell’s participation in the homicide different from that 
contained in the police reports which Delman reviewed, or 
inconsistent with Wetherell’s own acknowledgment of the fac- 
tual basis for her plea. 


CONCLUSION 

We conclude that the district court did not abuse its discretion 
in denying Wetherell’s motion to withdraw her plea of no con- 
test prior to sentencing because she did not meet her burden of 
proving, by clear and convincing evidence, a fair and just reason 
for withdrawal. Accordingly, we affirm the judgment of the dis- 
trict court. 

AFFIRMED. 
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WRIGHT, J. 
NATURE OF CASE 
Bruhns Packing Company (BPC) appeals from an eminent 
domain award in the amount of $40,000. BPC asserts that it was 
not properly compensated for the taking of its land for public 
use because it was not allowed to introduce evidence regarding 
the loss of trees and grasses resulting from the condemnation. 


SCOPE OF REVIEW 

[1] In proceedings where the Nebraska Evidence Rules apply, 
the admissibility of evidence is controlled by said rules; judicial 
discretion is involved only when the rules make such discretion 
a factor in determining admissibility. Gittins v. Scholl, 258 Neb. 
18, 601 N.W.2d 765 (1999). 

[2] To constitute reversible error in a civil case, the admission 
or exclusion of evidence must unfairly prejudice a substantial 
right of a litigant complaining about evidence admitted or 
excluded. Sacco v. Carothers, 257 Neb. 672, 601 N.W.2d 
493 (1999). 

[3] A trial court has the discretion to determine the relevancy 
and admissibility of evidence, and such determinations will not 
be disturbed on appeal unless they constitute an abuse of that 
discretion. Blue Valley Co-op v. National Farmers Org., 257 
Neb. 751, 600 N.W.2d 786 (1999). 

[4] To establish reversible error from a court’s refusal to give 
a requested instruction, an appellant has the burden to show that 
(1) the appellant was prejudiced by the court’s refusal to give the 
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tendered instruction, (2) the tendered instruction is a correct 
statement of the law, and (3) the tendered instruction is war- 
ranted by the evidence. Hausman v. Cowen, 257 Neb. 852, 601 
N.W.2d 547 (1999). 


FACTS 

In 1995, Sanitary and Improvement District No. 384 of 
Douglas County, Nebraska (SID #384), decided to construct an 
interceptor and outfall sanitary sewerline over, upon, and under 
BPC’s property. Thereafter, SID #384 attempted to enter into an 
agreement with BPC as to the value of the acquisition of per- 
manent and temporary easements, but the parties were unable to 
reach an agreement. 

On May 9, 1995, SID #384 commenced condemnation pro- 
ceedings, and a board of appraisers was appointed to assess the 
damages to BPC. The board’s report found that BPC nad sus- 
tained damages in the amount of $31,850. BPC subsequently 
appealed to the Douglas County District Court. 

Prior to trial, SID #384 filed a motion in limine to prohibit 
BPC from offering evidence regarding the value of and damage 
to BPC’s trees and grasses, and to prohibit the introduction of 
any evidence concerning settlement negotiations and precon- 
demnation settlement offers to BPC. The motion was sustained. 
A trial was held, and a jury found that BPC had been damaged 
in the amount of $40,000. 

On September 23, 1997, BPC filed an application requesting 
attorney fees, expert witness fees, prejudgment interest, and 
costs pursuant to Neb. Rev. Stat. §§ 25-1708 (Reissue 1995) and 
76-711 and 76-720 (Reissue 1996). A hearing was held on the 
application, but BPC filed a notice of appeal before the district 
court ruled on the request for fees. We dismissed that appeal, 
since a request for an award of attorney fees in a condemnation 
case is considered part of the judgment and the order from 
which BPC had appealed was not final. See In re Application of 
SID No. 384, 256 Neb. 299, 589 N.W.2d 542 (1999). 

On remand, BPC moved for additional attorney fees and costs 
incurred on appeal. The district court sustained BPC’s original 
application for attorney fees, expert witness fees, prejudgment 
interest, and costs in part, but denied BPC’s motion for attorney 
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fees and costs incurred on appeal to this court and denied BPC’s 
motion to correct a typographical error in its September 23, 
1997, application for fees, interest, and costs. BPC has timely 
appealed, and SID #384 cross-appeals. 


ASSIGNMENTS OF ERROR 

BPC claims that the district court (1) abused its discretion by 
refusing to admit evidence of vegetation damages caused by the 
taking, (2) erred by refusing to give BPC’s requested jury 
instructions regarding vegetation damages and by instructing the 
jury to disregard vegetation damages, (3) abused its discretion 
by refusing to admit evidence concerning SID #384’s “Notice of 
Acquisition,” (4) erred by dismissing BPC’s cause of action con- 
cerning whether Neb. Rev. Stat. §§ 76-706 and 76-707 (Reissue 
1996) are unconstitutional, and (5) abused its discretion by fail- 
ing to sustain BPC’s motion for attorney fees and costs incurred 
on appeal. 

On cross-appeal, SID #384 argues that the district court erred 
in awarding attorney fees incurred by BPC prior to appealing its 
award to the district court and in awarding attorney fees incurred 
in contesting the constitutionality of §§ 76-706 and 76-707. 


ANALYSIS 

{5] We first address BPC’s claim that the district court abused 
its discretion by refusing to admit evidence of vegetation dam- 
ages caused by the taking. In proceedings where the Nebraska 
Evidence Rules apply, the admissibility of evidence is con- 
trolled by said rules; judicial discretion is involved only when 
the rules make such discretion a factor in determining admissi- 
bility. Gittins v. Scholl, 258 Neb. 18, 601 N.W.2d 765 (1999). A 
trial court has the discretion to determine the relevancy and 
admissibility of evidence, and such determinations will not be 
disturbed on appeal unless they constitute an abuse of that dis- 
cretion. Blue Valley Co-op v. National Farmers Org., 257 Neb. 
751, 600 N.W.2d 786 (1999). An abuse of discretion occurs 
when the trial judge’s reasons or rulings are clearly untenable, 
unfairly depriving a litigant of a substantial right and denying 
just results in matters submitted for disposition. Stumpf v. 
Nintendo of America, 257 Neb. 920, 601 N.W.2d 735 (1999). 
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The issue presented is whether evidence offered by BPC 
regarding the loss of vegetation on the easements was properly 
excluded. In Walkenhorst v. State, 253 Neb. 986, 573 N.W.2d 
474 (1998), we discussed how vegetation is to be considered in 
a condemnation action. In that case, the State of Nebraska, 
through the Department of Roads, acquired fee title and tempo- 
rary and permanent easements by eminent domain to part of the 
Walkenhorsts’ property. The Walkenhorsts were awarded $9,991 
for the taking. They appealed, claiming they were improperly 
compensated because the trial court excluded their evidence 
regarding the value of a shelterbelt of trees located on the prop- 
erty. They asserted that this shelterbelt was separate property 
from the land and that article I, § 21, of the Nebraska 
Constitution entitled them to compensation for the shelterbelt 
apart from the taking of the land. 

We stated that vegetation is generally not to be valued sepa- 
rately from the underlying land. The only relevant inquiry 
regarding vegetation was how the vegetation affected the fair 
market value of the land involved. Evidence of the value of veg- 
etation was admissible only if such evidence could be related to 
the fair market value of the land. 

BPC claims that its witness, Franklin C. Tate, Jr., a landscape 
engineer, should have been allowed to testify regarding the 
replacement cost of the trees and native grasses that were 
destroyed in the construction of the sewerline. As we explained 
in Walkenhorst, a condemnee is not entitled to introduce evi- 
dence regarding the replacement cost of trees and grasses. Such 
vegetation evidence is relevant only as to how the destruction 
affected the fair market value of the land. 

In the case at bar, Tate was allowed to testify regarding how 
the trees and grasses affected the fair market value of the tem- 
porary and permanent easements. Tate described in detail the 
trees and grasses on the land before and after the construction of 
the sewerline. He testified that the existence of trees and ero- 
sion-controlling grasses can contribute positively to the fair 
market value of land and that the presence of vegetation is a fac- 
tor which a reasonable purchaser may consider in determining 
the purchase price. Using the sales approach for valuing prop- 
erty, Tate opined that the estimated loss of value attributable to 
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the permanent easement was $32,865. He attributed $9,310 in 
damages to the temporary easements and $10,860 in damages to 
a piece of property which was bordered by the property line on 
the west and south sides and by the permanent easement on the 
east and north sides, which the parties labeled the “pinned 
property.” 

However, when Tate was asked to testify whether he had 
formed an opinion as to the difference in the fair market value 
of the property before and after construction of the sewerline, 
which was a consequence of the destruction of vegetation, SID 
#384 objected. The district court sustained the objection, and 
Tate was not allowed to testify regarding the value of the 
destroyed vegetation. 

In an offer of proof, BPC placed a value on the loss of the 
vegetation and claimed that had Tate been allowed to testify fur- 
ther, he would have opined that the replacement cost of the lost 
vegetation was $54,000. Tate would also have testified that his 
evaluation of the damages caused by the permanent and tempo- 
rary easements was calculated as if the land had no vegetation 
on it. Consequently, Tate would have stated that an additional 
$25,000 reduction in fair market value of the property was 
attributable to the loss of vegetation. Tate would have estimated 
the actual value of the lost trees and grasses at $20,000. During 
this offer of proof, BPC also stated that had Patrick Morrissey, 
an appraiser, been allowed to testify further, he would have tes- 
tified that his damage calculation was also made without con- 
sidering loss of vegetation. 

SID #384 responded by indicating that Tate had testified 
regarding how the loss of vegetation affected the fair market 
value of the land and that “[a]nything over and above” this 
would be an improper measure of damages. SID #384 objected 
to Tate’s and Morrissey’s testimony on the grounds of “rele- 
vancy, rule 403, foundation and proper measure of damages.” 

We therefore consider whether the district court properly 
excluded the evidence described in BPC’s offer of proof. The 
district court did not abuse its discretion when it refused to allow 
Tate’s and Morrissey’s testimony as to the replacement cost of 
the trees and grasses. The measure of damages for land taken for 
public use is the fair and reasonable market value of the land 
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actually appropriated plus the difference in the fair and reason- 
able market value of the remainder of the land before and after 
the taking. See Walkenhorst v. State, 253 Neb. 986, 573 N.W.2d 
474 (1998). Tate was permitted to testify regarding the loss of 
the vegetation as it affected the fair market value of the land, but 
he was not permitted to place a separate value on the vegetation 
in addition to the diminution of the fair market value after the 
taking. Any reduction in the fair market value relating to the loss 
of the vegetation was already testified to when Tate opined that 
the loss of fair market value relating to the permanent easement 
was $32,865. He could not add $25,000 to this number, as was 
indicated in BPC’s offer of proof. The replacement cost of the 
trees or their value separate and apart from the land is not a 
proper measure of damages. 

BPC argues that temporary easements require a different 
measure of damages than the “before and after” comparison of 
the fair market value utilized for assessing damages for perma- 
nent easements. BPC’s position is that in temporary takings, the 
condemnor is obliged to return the land in substantially the same 
condition as before the taking or provide the landowner com- 
pensation so as to return the land to substantially the same con- 
dition. BPC asks to be compensated for the replacement cost of 
the trees which were cut down on the temporary easements dur- 
ing construction of the sewerline. 

We have not previously considered in respect to the taking 
of temporary easements whether a landowner is entitled to 
recover the costs of restoring the premises to its original con- 
dition. In Gledhill v. State, 123 Neb. 726, 243 N.W. 909 
(1932), the State constructed a temporary bridge which inter- 
fered with the flow of a stream. Adjacent landowners com- 
plained when sections of their land were deprived of access to 
water. There, the measure of damages for the temporary taking 
was the value of use of the land for the period it was taken. The 
landowner was awarded the market value of the crops which 
the landowner would have harvested had the State not diverted 
the stream. This was determined to be the value of the loss of 
use of the property for the 1929 crop season. See, also, Pierce 
v. Platte Valley Public Power and Irrigation District, 143 Neb. 
898, 11 N.W.2d 813 (1943). 


358 259 NEBRASKA REPORTS 


In Sacramento & San Joaquin Drainage Dist. v. Goehring, 13 
Cal. App. 3d 58, 91 Cal. Rptr. 375 (1970), the court recognized 
that the damages sustained by a temporary taking could be dif- 
ferent from damages sustained by a permanent taking. The court 
noted that in addition to rental value for the period of the taking, 
the condemnee is entitled to recover the cost of restoration, pro- 
vided the sum is not in excess of the diminution in value of the 
property caused by physical changes made by the condemnor 
during the period of its possession. See 4 Julius L. Sackman, 
Nichols on Eminent Domain § 12E.01 (rev. 3d ed. 1999). In 
Goehring, there had been a temporary easement for road pur- 
poses, and there was no evidence that the temporary taking 
diminished the market value of the remainder parcel. There was 
also no evidence of the reasonable rental value for use of the 
road. There, the court concluded that the damage for the tempo- 
rary taking was the cost to restore the road. 

Here, BPC offered evidence of the diminution in market 
value caused by the temporary easements. Tate calculated the 
amount of damages caused by the temporary easements as the 
diminution in market value in the amount of $9,310. BPC’s 
experts did not utilize a separate measure of damages for the 
permanent taking from the temporary easements, except in 
terms of diminution in market value. The land which is the sub- 
ject of the temporary easements was not used as rental property, 
nor was it a site for the growing of crops. Evidence was not pre- 
sented by BPC as to any damage for the loss of use caused by 
the temporary taking. Instead, BPC offered evidence that the 
diminution in market value caused by the temporary taking was 
$9,310. Since BPC offered evidence of diminution of market 
value that was less than the damages for restoration, the measure 
of damages was the diminution in market value caused by the 
temporary taking. 

BPC was not entitled to damages for both the diminution of 
market value and the cost of restoration. Since there was no evi- 
dence as to the damages for loss of use, BPC’s damages were 
based upon the diminution in market value. 

BPC next claims that the district court erred by refusing to 
give its requested jury instruction regarding vegetation damages. 
To establish reversible error from a court’s refusal to give a 
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requested instruction, an appellant has the burden to show that 
(1) the appellant was prejudiced by the court’s refusal to give the 
tendered instruction, (2) the tendered instruction is a correct 
statement of the law, and (3) the tendered instruction is war- 
ranted by the evidence. Hausman v. Cowen, 257 Neb. 852, 601 
N.W.2d 547 (1999). 

[6] BPC did not include a copy of the tendered jury instruc- 
tion in the appellate record for this appeal. It is incumbent upon 
the party appealing to present a record which supports the errors 
assigned; absent such a record, as a general rule, the decision of 
the lower court is to be affirmed. Shearer v. Leuenberger, 256 
Neb. 566, 591 N.W.2d 762 (1999). 

[7] Although it is the appellant’s burden to present the entire 
record to this court, in this case we have within our power the 
ability to correct this error. Copies of the proposed jury instruc- 
tions are found in the appellate transcript of case No. S-97-1076, 
the earlier appeal regarding this matter which we dismissed for 
lack of a final, appealable order. See In re Application of SID 
No. 384, 256 Neb. 299, 589 N.W.2d 542 (1999). Where cases 
are interwoven and interdependent and the controversy involved 
has already been considered and determined by the court in a 
former proceeding involving one of the parties now before it, the 
court has a right to examine its own records and take judicial 
notice of its own proceedings and judgments in the former 
action. Holste v. Burlington Northern RR. Co., 256 Neb. 713, 
592 N.W.2d 894 (1999). The record for case No. S-97-1076 
involves the same matter and the same parties as the present 
appeal. Thus, we judicially notice the record in case No. 
S-97-1076 so as to have a complete record regarding this appeal. 

Proposed jury instruction No. 12 provided: 

Where a taking causes damages to vegetation, the owner 
is entitled to be compensated for the cost to replace the 
vegetation to substantially the same condition it was in 
before the taking and use of the easements at the time of 
destruction plus the fair market value for the taking itself. 

Proposed jury instruction No. 12A stated: “Where a taking 
causes damages to vegetation, the owner is entitled to be com- 
pensated for the value of the vegetation destroyed at the time of 
destruction plus the fair market value for the taking itself.” 
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Proposed jury instruction No. 12B provided: “Where a taking 
causes damages to vegetation, the owner is entitled to be com- 
pensated for any decrease in the fair market value of the prop- 
erty to the extent that the decrease was proximately caused by 
the destruction to vegetation on the property.” 

Pursuant to our holding in Walkenhorst v. State, 253 Neb. 986, 
573 N.W.2d 474 (1998), a condemnee is not entitled to replace- 
ment cost and separate valuation of vegetation. Proposed jury 
instructions Nos. 12 and 12A were not correct statements of the 
law, and thus, there was no error in refusing to give them. There | 
was also no error in failing to give instruction No. 12B, for the 
instruction may have misled the jury. It is apparent that the 
intent of jury instruction No. 12B, as submitted with instructions 
Nos. 12 and 12A, was to have the jury consider vegetation dam- 
ages separate and apart from the decrease in fair market value. 
In that context, the wording of the instruction is such that the 
jury could have believed that BPC was entitled to a separate val- 
uation of loss of fair market value specifically attributable to the 
loss of vegetation. This is not a correct statement of the law. 

BPC also assigns as error that the district court instructed the 
jury to disregard vegetation damages. We assume that BPC is 
referring to the giving of jury instruction No. 14, which pro- 
vided: “During this trial there have been references made to the 
damage of trees and grasses. For the purposes of your delibera- 
tions in this case, you are instructed that any reference or evi- 
dence of damage to trees or grasses is to be disregarded.” 

{8] BPC did not object to this instruction at trial, and absent 
plain error indicative of a probable miscarriage of justice, the 
failure to object to a jury instruction after it has been submitted 
for review precludes raising an objection on appeal. See State v. 
Greer, 257 Neb. 208, 596 N.W.2d 296 (1999). However, it is the 
duty of a trial judge to instruct the jury on the pertinent law of 
the case, whether requested to do so or not, and an instruction or 
instructions which by the omission of certain elements have the 
effect of withdrawing from the jury an essential issue or element 
in the case are prejudicially erroneous. Jd. Because BPC did not 
object to jury instruction No. 14 at trial, the issue is whether the 
instruction given was so deficient as to constitute plain error, 
which we have defined as error of such a nature that to leave it 
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uncorrected would result in damage to the integrity, reputation, 
or fairness of the judicial process. See id. 

We find no plain error in the reading of jury instruction No. 
14. When the instruction is read in light of all the other jury 
instructions, it can properly be interpreted as directing the jury 
to disregard any evidence regarding the loss of vegetation sepa- 
rate and apart from the fair market value of the land. 

Next, BPC claims that the district court abused its discretion 
by refusing to admit evidence concerning SID #384’s notice of 
acquisition. In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by said rules; 
judicial discretion is involved only when the rules make such 
discretion a factor in determining admissibility. Gittins v. Scholl, 
258 Neb. 18, 601 N.W.2d 765 (1999). To constitute reversible 
error in a civil case, the admission or exclusion of evidence must 
unfairly prejudice a substantial right of a litigant complaining 

-about evidence admitted or excluded. Sacco v. Carothers, 257 
Neb. 672, 601 N.W.2d 493 (1999). 

On January 31, 1995, SID #384 sent BPC a notice of acquisi- 
tion, informing BPC of the proposed acquisition of property 
owned by BPC. The notice stated that “[t]his notice is given, 
pursuant to Section 25-2503, at least forty-five (45) days before 
beginning negotiations for such acquisition.” The notice 
explained that SID #384 intended to construct a sewerline over 
BPC’s property and that SID #384 would need temporary and 
permanent easements. The notice then explained that the total 
compensation to be paid for such property would be $41,562.50, 
representing $22,875 for the permanent easement and 
$18,687.50 for the temporary easements. Attached to this notice 
was a document entitled “Public Notice” which set forth the date 
and location of a public hearing. The notice then explained: 

At the hearing, Sanitary and Improvement District No. 384 
... Will explain the nature of and the necessity for the pro- 
jects for which it seeks to acquire property . . . the right of 
each owner of property to be represented by an attorney 
and to negotiate and accept or reject the offer of damages 
which will be sustained by the proposed acquisition, and 
the right to require that such damages be determined pur- 
suant to the procedures for acquisition by eminent domain. 
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In a motion in limine, SID #384 sought an order instructing 
BPC to refrain from offering into evidence documentation or 
testimony about settlement negotiations and precondemnation 
settlement offers by SID #384 and to refrain from referring to, 
implying, or mentioning such negotiations and offers. BPC 
argued that the notice of acquisition should have been admitted 
because it was an offer to purchase the condemned land and was 
evidence of the fair market value. SID #384 objected to the 
admission of the notice of acquisition as irrelevant, unduly prej- 
udicial, and inadmissible under Neb. Rev. Stat. § 27-408 
(Reissue 1995) as a settlement offer. The district court found 
these objections persuasive and excluded the evidence. 

Section 27-408 provides: 

Evidence of (1) furnishing or offering or promising to 
furnish, or (2) accepting or offering or promising to accept, 
a valuable consideration in compromising or attempting to 
compromise a claim which was disputed as to either valid- 
ity or amount, is not admissible to prove liability for or 
invalidity of the claim or its amount. Evidence of conduct 
or statements made in compromise negotiations is likewise 
not admissible. This rule does not require the exclusion of 
any evidence otherwise discoverable merely because it is 
presented in the course of compromise negotiations. This 
tule also does not require exclusion when the evidence is 
offered for another purpose, such as proving bias or preju- 
dice of a witness, negativing a contention of undue delay, 
or proving an effort to obstruct a criminal investigation or 
prosecution. 

BPC contends the notice of acquisition should be treated as 
an offer to purchase, for at the time the notice was sent, there 
was no dispute between the parties. SID #384 argues that the 
amount of compensation stated in the notice of acquisition 
should not be admitted, since the condemnor is statutorily 
required to provide this information. 

Neb. Rev. Stat. § 25-2503 (Reissue 1995) provides, in part, that 
“[aJny agency which proposes to acquire private property for a 
public purpose shall give notice of such proposed acquisition at 
least forty-five days before beginning negotiations for such 
acquisition.” (Emphasis supplied.) Neb. Rev. Stat § 25-2504 
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(Reissue 1995) requires that the condemnee must be told at a 
hearing that the condemnee has the right “to negotiate and 
accept or reject the offer of damages” provided in the notice. 

In Prairie View Tel. Co. v. County of Cherry, 179 Neb. 382, 
138 N.W.2d 468 (1965), we explained that prior to initiating an 
eminent domain proceeding, the county was required to make a 
good faith offer and a reasonable attempt to induce a settlement. 
Citing Neb. Rev. Stat. § 76-704 (Reissue 1996), we held that this 
requirement is mandatory and jurisdictional. Likewise, Neb. 
Rev. Stat. § 76-702 (Reissue 1996) provides that the condemnor 
may take land for public use only “[a]fter negotiations have 
failed... .” 

In Moody’s Inc. yv. State, 201 Neb. 271, 272, 267 N.W.2d 
192, 193 (1978), we stated: “ ‘The burden is upon the condem- 
ner to allege and prove that before commencing condemnation 
proceedings a good faith attempt was made to agree with the 
owner of the land as to the damages the owner was entitled to 
receive. ...’” This requirement is in the nature of a condition 
precedent to the right to condemn. /d. “[S]tatements made by 
the condemnor in statutorily-required negotiations between the 
condemnor and the landowner prior to resort[ing] to condemna- 
tion proceedings are privileged.” 5 Julius L. Sackman, Nichols 
on Eminent Domain § 18.12[2] at 18-92 (rev. 3d ed. 1999). 

We conclude that the district court did not abuse its discretion 
when it refused to allow the notice of acquisition into evidence, 
for the notice constitutes a privileged communication between 
SID #384 and BPC during statutorily required negotiations. By 
Statute, the condemnor and the landowner are required to 
attempt to enter into a settlement prior to commencing the con- 
demnation action. Thus, the district court properly characterized 
the notice of acquisition as a settlement offer and excluded the 
evidence pursuant to § 27-408. See, also, State ex rel. Miller v. 
Superior Court, 189 Ariz. 228, 941 P.2d 240 (Ariz. App. 1997) 
(appellate court concluded that appraisal had been prepared for 
purpose of negotiating stipulation between landowner and state, 
and thus, rule 408 precluded its admission). 

BPC asserts that the district court erred by dismissing its 
claim that §§ 76-706 and 76-707 are unconstitutional. However, 
BPC did not file a written notice in compliance with Neb. Ct. R. 
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of Prac. 9E (rev. 1996), which imposes a specific notice require- 
ment on parties seeking to challenge the constitutionality of a 
statute on appeal. See State v. Feiling, 255 Neb. 427, 585 
N.W.2d 456 (1998). Since the record in this case contains no 
separate written notice, we do not consider BPC’s contention 
that the district court erred in failing to hold §§ 76-706 and 
76-707 as unconstitutional. 

[9] Finally, BPC argues that the district court abused its dis- 
cretion by failing to sustain its motion for attorney fees and 
costs incurred on appeal. Attorney fees and expenses may be 
recovered only where provided for by statute or when a recog- 
nized and accepted uniform course of procedure has been to 
allow recovery of attorney fees. Zimmerman y. FirsTier Bank, 
255 Neb. 410, 585 N.W.2d 445 (1998). 

Section 76-720 provides: 

If an appeal is taken from the award of the appraisers by 
the condemnee and the amount of the final judgment is 
greater by fifteen percent than the amount of the award... 
the court may in its discretion award to the condemnee a rea- 
sonable sum for the fees of his or her attorney and for fees 
necessarily incurred for not more than two expert witnesses. 

An abuse of discretion occurs when the trial judge’s reasons or 
rulings are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying just results in matters submitted 
for disposition. Stumpf v. Nintendo of America, 257 Neb. 920, 
601 N.W.2d 735 (1999). 

Section 76-720 allows a condemnee to recover attorney fees 
if an appeal results in an increase in the amount of the award. 
Such a result did not occur on appeal to this court in In re 
Application of SID No. 384, 256 Neb. 299, 589 N.W.2d 542 
(1999). Instead, we dismissed that appeal for lack of jurisdic- 
tion. In light of these circumstances, we find no abuse of discre- 
tion in denying BPC’s request for attorney fees and costs 
incurred it its earlier appeal to this court. 

On cross-appeal, SID #384 argues that the district court erred 
in awarding attorney fees incurred by BPC prior to the time that 
BPC appealed its award to the district court and attorney fees 
incurred in contesting the constitutionality of §§ 76-706 and 
76-707. 


IN RE APPLICATION OF SID NO. 384 365 
Cite as 259 Neb. 351 


We have long held that an award pursuant to § 76-720 is con- 
ditional and that the services of attorneys and expert witnesses 
must be related to the accomplishment of the conditions prece- 
dent stated in § 76-720, to wit: securing a final judgment on 
appeal greater by 15 percent than the amount of the award. See 
Johnson v. Nebraska Public Power Dist., 187 Neb. 421, 191 
N.W.2d 594 (1971). In Johnson, we stated that § 76-720 does 
not permit the award of attorney fees in eminent domain pro- 
ceedings for services rendered prior to bringing an appeal in the 
district court. 

Attorney fees and expenses may be recovered only where 
provided for by statute or when a recognized and accepted uni- 
form course of procedure has been to allow recovery of attorney 
fees. Zimmerman vy. FirsTier Bank, supra. Thus, the district 
court abused its discretion when it awarded BPC attorney fees 
incurred prior to appealing to the district court and for litigation 
of the issue of whether §§ 76-706 and 76-707 are constitutional, 
since the constitutionality of these statutes does not relate to the 
goal of increasing an award on appeal as contemplated by 
§ 76-720. 


CONCLUSION 
Having reviewed BPC’s assigned errors and finding them 
each to be without merit, we affirm in part. However, because 
we find merit in SID #384’s cross-appeal, we reverse the district 
court’s award of attorney fees and remand the cause so that the 
court may recalculate BPC’s attorney fees award in a manner 
consistent with this opinion. 
BPC has filed a motion for attorney fees and costs incurred in 
pursuing this appeal. Said motion is overruled. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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1. Child Support: Appeal and Error. The standard of review of an appellate court in 
child support cases is de novo on the record, and the decision of the trial court will be 
affirmed in the absence of an abuse of discretion. 

2. Child Support: Rules of the Supreme Court: Presumptions. The Nebraska Child 
Support Guidelines are applied as a rebuttable presumption, and all orders for child 
support shall be established in accordance with the provisions of the guidelines unless 
the court finds that one or both of the parties have produced sufficient evidence to 
rebut the presumption that the guidelines should be applied. 

3. Child Support: Rules of the Supreme Court. The main principle underlying the 
Nebraska Child Support Guidelines is the equal duty of both parents to contribute to 
the support of their children in proportion to their respective net incomes. 

4. : . When earning capacity is used as a basis for an initial determination of 


child support under the Nebraska Child Support Guidelines, there must be some 
evidence that the parent is capable of realizing such capacity through reasonable 
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GiEss, Judge. Reversed and remanded for further proceedings. 
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McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

This is a paternity action commenced by the State of 
Nebraska pursuant to Neb. Rev. Stat. § 43-512.03 (Reissue 
1998). Albert Porter appeals from an order of the district court 
for Seward County, Nebraska, which determined that he was the 
father of Z.P., born November 3, 1997, and required that he pay 
child support in the amount of $356 per month commencing on 
September 1, 1998. Porter, who was incarcerated when this 
action was filed and tried, does not contest paternity but con- 
tends that the district court erred in determining his earning 
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capacity for purposes of calculating his child support obligation. 
We conclude that child support was not determined in accor- 
dance with the Nebraska Child Support Guidelines and there- 
fore reverse, and remand for further proceedings. 


BACKGROUND 

In a petition for establishment of paternity and support filed 
April 21, 1998, the State alleged that Porter is the natural father 
of Z.P., a minor child born out of wedlock to Erin Stephens on 
November 3, 1997. Stephens was named in the petition as a 
third-party defendant. The State alleged that the child is depen- 
dent upon and in need of support from Porter and that he is capa- 
ble of supporting the child by means of monthly payments, pay- 
ing the cost of providing for her physical needs since birth, and 
providing ongoing health and hospitalization insurance or a 
health maintenance plan for the child. Based upon these allega- 
tions, the State prayed for a decree determining paternity and 
ordering the various types of support which it alleged Porter to 
be capable of providing. In his answer, Porter admitted all of the 
allegations of the petition except the allegation that he was capa- 
ble of providing support to the child. Porter denied such capa- 
bility for the reason that he was “currently incarcerated at the 
Nebraska Department of Correctional Services serving a one 
year sentence for third degree assault.” 

A child support determination hearing was conducted by the 
district court on September 2, 1998. Porter did not appear, but 
was represented by counsel. His admission of paternity was 
noted on the record. Called as a witness on behalf of the State, 
Stephens testified that she had provided care and support for the 
child since birth and that the child had not received any form of 
support from Porter. Stephens testified that Porter was incarcer- 
ated at the Nebraska State Penitentiary at the time of the hear- 
ing, but had previously held full-time employment. Christy 
Pankoke, a Seward County child support enforcement worker, 
identified a document showing Porter’s income during 1996 and 
1997, which was offered and received in evidence without 
objection. Pankoke also identified a child support worksheet she 
prepared which listed Porter’s total monthly income from all 
sources as $2,023 and his monthly child support obligation as 
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$356. This document was received in evidence over Porter’s 
foundational and hearsay objections. At the State’s request, the 
court took judicial notice of the pleadings and other documents 
filed in the case. At the request of Porter’s counsel, the court 
also took judicial notice of its own judgment and sentence filed 
on August 27, 1998, whereby Porter was found guilty in another 
case of first degree assault, a Class III felony, and sentenced to 
incarceration in an institution under the jurisdiction of the 
Nebraska Department of Correctional Services for a period of 
not less than 3 nor more than 6 years, with credit for 151 days 
served. The court also accepted the stipulation of the parties that 
Porter had been incarcerated since January 1, 1998. Porter 
offered no additional evidence and called no witnesses. 

In a decree filed on September 4, 1998, the district court 
found that Porter was the father of Z.P. and that he owed a duty 
to provide support on her behalf. The court awarded custody to 
Stephens, subject to rights of visitation by Porter at reasonable 
times and places, and ordered Porter to “pay child support in 
accordance with the Nebraska Child Support Guidelines in the 
amount of $356.00 per month commencing on the first day of 
September, 1998,” and continuing until the child reached the 
age of 19 or upon further order of the court. Porter perfected 
this timely appeal, which we removed to our docket on our 
own motion pursuant to our authority to regulate the caseloads 
of the appellate courts. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 


ASSIGNMENTS OF ERROR 
Porter assigns that the trial court erred in ordering him to pay 
child support of $356 per month while in prison based upon his 
earning capacity and that the trial court violated his equal pro- 
tection rights in imposing the child support obligation against 
him based upon his earning capacity. 


STANDARD OF REVIEW 
(1] The standard of review of an appellate court in child sup- 
port cases is de novo on the record, and the decision of the trial 
court will be affirmed in the absence of an abuse of discretion. 
Gress v. Gress, 257 Neb. 112, 596 N.W.2d 8 (1999). 
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ANALYSIS 

Porter argues that the trial court violated his constitutional 
right to equal protection under the law when it imposed a child 
support obligation against him based upon his earning capacity 
when other similarly situated individuals would not have had 
such an obligation imposed. Although Porter objected to the 
child support worksheet on grounds of hearsay and insufficient 
foundation, he did not assert any objection or argument based 
upon an alleged denial of his equal protection rights. An appel- 
late court will not consider an issue on appeal that was not pre- 
sented to or passed upon by the trial court. Jn re Interest of 
Kassara M., 258 Neb. 90, 601 N.W.2d 917 (1999). For this rea- 
son, we do not reach Porter’s constitutional claim. 

Porter’s primary contention is that the district court erred in 
calculating his child support obligation on the basis of his prein- 
Carceration earning capacity because, while incarcerated, he 
lacked the present ability to earn income. The State did not file 
a brief on appeal, and we are therefore unaware of its position 
on this question. In Stephens’ brief, she relies upon Neb. Rev. 
Stat. § 42-364(6) (Reissue 1998), which provides that “[i]n 
determining the amount of child support to be paid by a parent, 
the court shall consider the earning capacity of each parent... .” 
Stephens argues that based upon this statute, the district court 
was justified in basing its child support determination upon “the 
income that [Porter] could have earned if he had been able to 
work fulltime and was not incarcerated.” Brief for third-party 
defendant and appellee at 6. 

We have considered the child support obligation of an incar- 
cerated parent in two prior cases. In Sodders v. Sodders, 210 
Neb. 276, 313 N.W.2d 927 (1981), we affirmed an order deny- 
ing an incarcerated noncustodial parent’s application to reduce 
his child support obligation. The application was based upon a 
contention that his incarceration subsequent to the decree con- 
stituted a material change in his financial circumstances. We 
noted that the child support judgment of $450 per month was 
being paid out of a trust and concluded without elucidation that 
the trial court did not err in denying the application. 

We again considered a noncustodial parent’s application to 
modify his child support obligation because of incarceration 
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commencing after the decree in Ohler v. Ohler, 220 Neb. 272, 
369 N.W.2d 615 (1985). In that case, the parent contended that 
his sentence to incarceration for a term of 15 years and his 
resulting lack of wages, assets, or other income constituted a 
material change in circumstances justifying modification. In 
affirming an order denying the application, we reasoned that 
cases involving the dissolution of marriage are equitable in 
nature, thus triggering the principle that in equity, one who 
seeks relief must come with clean hands. We wrote: 
It seems to us that where one seeks relief from the obliga- 
tion to pay child support on the basis that he or she is incar- 
cerated, the violation of the statute which resulted in the 
incarceration is directly connected with the matter of child 
support. Under those circumstances equity should not and 
will not act to give relief. 
Id, at 276, 369 N.W.2d at 618. We then added: 
[O]ne’s child support obligations should not be modified 
where the means with which to pay were reduced or elimi- 
nated by criminal activity .... Incarceration is certainly a 
foreseeable result of criminal activity; we find no sound 
reason to relieve one of a child support obligation by virtue 
of the fact that he or she engaged in criminal conduct. There 
is no reason those who have had to step in and assume the 
applicant’s obligation should not be reimbursed by the 
applicant should his future position enable him to do so. 
Id. 

In a dissenting opinion, Chief Justice Krivosha wrote that 
incarceration resulting in the reduction or elimination of income 
should be considered a material change in circumstances which 
could support a modification. He reasoned: 

We obviously recognize that the child support judgment 
will not be paid during the time that the parent is incarcer- 
ated, and therefore the judgment will simply accrue with 
interest. Such a situation provides little or no benefit to 
anyone. The children do not receive the benefit of the pro- 
ceeds during the time they require the funds, and the par- 
ent is simply confronted with a large, nondischargeable 
judgment upon release from prison, at a time when the 
prospect of paying a large judgment with interest is 
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extremely unlikely. At current interest rates the judgment 
will double every 6 or 7 years. How this can be in the chil- 
dren’s best interest is difficult for me to imagine. 

Id. at 277, 369 N.W.2d at 618-19. After noting that “a court 

should not be permitted to impose a judgment and itself make 

the payment of that judgment impossible,” id. at 277, 369 

N.W.2d at 619, the dissent concluded: 
Certainly, if the evidence reflects that the incarcerated par- 
ent has any assets, those assets should first be made avail- 
able for the support of the child. But where, as here, it is 
made clear that at the present time the incarcerated parent 
has no assets and can do nothing about paying the child 
support judgment, the district court should, at a minimum, 
be permitted to consider that fact and not be automatically 
barred as we have now held. 

Id. at 279, 369 N.W.2d at 619. 

Ohler is distinguishable from the present case in two 
respects. First, it addressed the question of whether incarcera- 
tion constituted a material change in circumstances justifying 
modification of an existing child support order, whereas this 
case requires that we address the circumstance where a parent is 
incarcerated at the time of the initial determination of child sup- 
port. Second, Ohler was decided prior to the adoption of the 
Nebraska Child Support Guidelines which were promulgated 
pursuant to Neb. Rev. Stat. § 42-364.16 (Reissue 1998) and 
apply to any child support matter adjudicated from and after 
October 1, 1987. See Formanack v. Formanack, 234 Neb. 325, 
451 N.W.2d 250 (1990). See, also, Sylvis v. Walling, 248 Neb. 
168, 532 N.W.2d 312 (1995) (holding child support guidelines 
applicable to determination of child support in paternity action). 

[2,3] The Nebraska Child Support Guidelines are applied as a 
rebuttable presumption, and all orders for child support shall be 
established in accordance with the provisions of the guidelines 
unless the court finds that one or both of the parties have pro- 
duced sufficient evidence to rebut the presumption that the 
guidelines should be applied. Rhoades v. Rhoades, 258 Neb. 
721, 605 N.W.2d 454 (2000); Dueling v. Dueling, 257 Neb. 862, 
601 N.W.2d 516 (1999). The main principle underlying the 
Nebraska Child Support Guidelines is the “equal duty of both 


372 259 NEBRASKA REPORTS 


parents to contribute to the support of their children in propor- 
tion to their respective net incomes.” Nebraska Child Support 
Guidelines, paragraph A. The presumptive child support amount 
to be paid by the noncustodial parent is derived through an 
objective, mathematical process which begins with each parent’s 
total monthly income from all sources, except means-tested 
public assistance benefits and payments received for children of 
prior marriages. Nebraska Child Support Guidelines, paragraph 
D. The guidelines further provide: “If applicable, earning capac- 
ity may be considered in lieu of a parent’s actual, present 
income and may include factors such as work history, education, 
occupational skills, and job opportunities. Earning capacity is 
not limited to wage-earning capacity, but includes moneys avail- 
able from all sources.” Id. 

Two other provisions of the Nebraska Child Support 

Guidelines are pertinent to our analysis. Paragraph I provides: 
Minimum Support. It is recommended that even in very 
low income cases, a minimum support of $50 per month be 
set. This will help to maintain information on such obligor, 
such as his or her address, employment, etc., and, hope- 
fully, encourage such person to understand the necessity of 
supporting his or her children. 

Paragraph R of the guidelines provides: 

Basic Subsistence Limitation. A parent’s support, child 
care, and health care obligation shall not reduce his or her 
net income below the minimum of $696 net monthly for 
one person, or the poverty guidelines updated annually in 
the Federal Register by the U.S. Department of Health and 
Human Services under authority of 42 U.S.C. § 9902(2), 
except minimum support may be ordered as defined in 
paragraph I., above. 

(Emphasis supplied.) 

In the present case, it is undisputed that at the time of the 
child support determination, Porter had no “actual present 
income” due to his incarceration. The issue we must decide is 
whether his preincarceration earnings history can be considered 
“earning capacity” for purposes of applying the child support 
guidelines. In cases where we have approved the use of earning 
capacity instead of actual earnings in an initial determination 
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under the child support guidelines, there has been evidence that 
the parent had the present ability to achieve his or her earning 
capacity. For example, in Betz v. Betz, 254 Neb. 341, 575 
N.W.2d 406 (1998), a noncustodial parent argued that the only 
evidence of his income was his military pension and that the 
trial court improperly imputed income to him from his operation 
of a bar. Finding that there was ample evidence that the parent 
worked a significant number of hours at the bar, we concluded 
that the trial court did not err in basing the obligation on the par- 
ent’s earning capacity. We specifically noted that the parent was 
an able-bodied man who had demonstrated he was able to work. 
Similarly, in Smith-Helstrom yv. Yonker, 249 Neb. 449, 544 
N.W.2d 93 (1996), we instructed the trial court to impute 
income to the noncustodial parent commensurate with his earn- 
ing capacity when he, by choice, worked only 5'/2 months per 
year. In Knippelmier v. Knippelmier, 238 Neb. 428, 470 N.W.2d 
798 (1991), we found that the trial court properly imputed 
income to the noncustodial parent when he admitted that he was 
able-bodied and capable of gainful employment. And in State v. 
Smith, 231 Neb. 740, 437 N.W.2d 803 (1989), a paternity pro- 
ceeding, we held that the trial court properly based a noncusto- 
dial parent’s child support obligation on his earning capacity 
rather than on his actual income, where it was shown that upon 
learning of the birth of the child, the father quit his salaried job 
and began working on his parents’ ranch for no compensation 
other than room and board. 

The Court of Appeals has treated “earning capacity” under 
the guidelines in a similar manner. In Dworak v. Fugit, 1 Neb. 
App. 332, 495 N.W.2d 47 (1992), the court held that the trial 
court properly imputed income to the noncustodial parent based 
upon his earning capacity where he had left his regular employ- 
ment to start a cleaning business, significantly reducing his 
income. The court stated that the parent’s “parental obligations 
may not permit him the luxury of promoting a new cleaning ser- 
vice and earning less than his demonstrated capacity.” Id. at 336, 
495 N.W.2d at 49. Similarly, in In re Interest of Tamika S. et al., 
3 Neb. App. 624, 628, 529 N.W.2d 147, 150 (1995), the court 
found that the trial court properly imputed income to the non- 
custodial parent based upon her earning capacity when the evi- 
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dence demonstrated that she worked only 30 hours per week in 
order to spend more time with her children and when she “pre- 
sented no credible evidence that she was unable to work more 
than 30 hours per week.” 

[4] Stephens argues that because Porter chose to commit the 
crime which resulted in his incarceration, he should not be 
excused from imputation of earnings consistent with his prein- 
carceration earnings history for purposes of determining his 
child support obligation. This argument, however, ignores the 
fact that so long as he is incarcerated, it is impossible for Porter 
to realize his previous income. We conclude that when earning 
capacity is used as a basis for an initial determination of child 
support under the Nebraska Child Support Guidelines, there 
must be some evidence that the parent is capable of realizing 
such capacity through reasonable effort. 

We therefore conclude that the district court erred in making 
its initial determination of child support based upon Porter’s 
earnings prior to incarceration. His child support obligation 
while incarcerated should have been set at the minimum 
amount of $50 per month pursuant to paragraph I of the 
Nebraska Child Support Guidelines, unless he had prison 
wages, assets, or nonwage income which would support a 
higher amount. See, Sodders v. Sodders, 210 Neb. 276, 313 
N.W.2d 927 (1981); Nebraska Child Support Guidelines, para- 
graph D (“[eJarning capacity is not limited to wage-earning 
capacity, but includes moneys available from all sources”). 
Whether Porter had such assets or income is not apparent from 
this record. Accordingly, we reverse, and remand to the district 
court with instructions to conduct an evidentiary hearing to 
determine the amount of Porter’s assets and income from 
sources other than wages, if any, and to recalculate his child 
support obligation in accordance with such evidence and con- 
sistent with this opinion. 


CONCLUSION 
For the reasons stated, we conclude that the district court 
abused its discretion in making an initial child support determi- 
nation based upon an “earning capacity” which was impossible 
for Porter to realize during his incarceration. We therefore 
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reverse, and remand to the district court for further proceedings 
consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


KENNETH GOODENOW, PERSONAL REPRESENTATIVE 
OF THE ESTATE OF KEVIN GOODENOW, DECEASED, APPELLANT 
AND CROSS-APPELLEE, V. STATE OF NEBRASKA DEPARTMENT OF 
CORRECTIONAL SERVICES, APPELLEE AND CROSS-APPELLANT. 
610 N.W. 2d 19 


Filed May 5, 2000. No. S-98-1024. 


1. Tort Claims Act: Appeal and Error. A district court’s findings of fact in a pro- 
ceeding under the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. (Reissue 
1987 & Cum. Supp. 1992), will not be set aside unless such findings are clearly 
erroneous. 

2. Negligence: Prisoners. A jailer is bound to exercise, in the control and management 
of the jail, the degree of care required to provide reasonably adequate protection for 
his or her inmates. 

3. Negligence: Evidence. Violation of a statute or regulation ordinarily is not negli- 
gence per se, but is only evidence of negligence. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


James C. Bocott and Blaine T. Gillett, of Ruff, Nisley 
& Lindemeier, for appellant. 


Don Stenberg, Attorney General, and Marie C. Pawol for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The appellant, Kenneth Goodenow, the personal representa- 
tive of the estate of Kevin Goodenow, filed an action pursuant to 
the State Tort Claims Act, Neb. Rev. Stat. § 81-8,209 et seq. 
(Reissue 1987 & Cum. Supp. 1992), seeking damages related to 
Goodenow’s death while he was incarcerated at the Lincoln 
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Correctional Center (LCC). The district court found in favor of 
the appellee, State of Nebraska, Department of Correctional 
Services (Department). We conclude that the findings of the dis- 
trict court were supported by the evidence and were not clearly 
erroneous. Accordingly, we affirm. 


BACKGROUND 

Goodenow had been classified as a minimum security inmate 
but was placed at LCC, a medium-to-maximum security facility, 
in order to receive inpatient mental health treatment. Following 
his release from the mental health program, Goodenow was 
placed in the general population at LCC and was subsequently 
killed by two inmates. The personal representative alleged that the 
Department was negligent because it violated its own regulations 
when it failed to place Goodenow in a minimum security facility 
and failed to properly supervise the inmates. The personal repre- 
sentative also contended that the Department owed Goodenow a 
higher standard of care because he had a physical disability. 

The Department alleged defenses of the discretionary func- 
tion exception under § 81-8,219, contributory negligence, and 
assumption of the risk. The district court found no negligence on 
the part of the Department. The personal representative appeals, 
and the Department cross-appeals. 


FACTS 

In April 1993, Goodenow was convicted of two counts of 
felony burglary and one count of felony theft. On April 29, 
1993, he was received at the Department’s intake center for a 
classification study. During this study, information was obtained 
regarding Goodenow’s past criminal history and drug abuse. 
Information was also obtained showing that Goodenow had 
physical weakness in one arm and one leg and at times used a 
cane. Intellectual testing indicated that Goodenow was of aver- 
age intelligence. His victim potential (personal risk factor) was 
rated to be low to moderate. The classifying officer further 
determined that Goodenow would benefit from inpatient mental 
health treatment due to a history of substance abuse, concerns 
about his disability and related depression, and his stated desire 
to work on those issues. Following the study, Goodenow was 
given a rated custody grade as a minimum security prisoner. 
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Although Goodenow was graded as a minimum security pris- 
oner, the classifying officer made a recommendation to the unit 
administrator that the minimum security classification be over- 
ridden in order for Goodenow to receive inpatient mental health 
treatment at LCC. The Department’s regulations require classi- 
fication overrides to be approved by a review committee. The 
record indicates that such an approval was not obtained in 
Goodenow’s case. A Department classification manual cites reg- 
ulations and provides guidelines regarding how inmates are to 
be classified and how those classifications are utilized. 

LCC generally housed inmates rated as medium or maximum 
security. However, some minimum security inmates were 
housed at LCC who had been terminated from the mental health 
program, or were authorized to work in outside assignments, or 
who had not been cleared to be transferred to another facility 
due to medical reasons. The inpatient mental health program at 
LCC was the only such program available to male inmates and 
was intended to be accessible to qualified inmates regardless of 
custody rating or initial custody score. Any mental health treat- 
ment provided was voluntary on Goodenow’s part, and he could 
have declined such treatment. The record indicates that 
Goodenow did not need to be rated as a medium security pris- 
oner in order to participate in the program. Inmates in the pro- 
gram were housed together and also had contact with other gen- 
eral population inmates who were not involved in the program. 

The record reveals that while Goodenow was participating in 
the inpatient mental health program, he resisted treatment and 
was noncompliant with the program guidelines. He was never 
formally written up for assaultive behavior, but the record shows 
that other inmates complained that Goodenow was aggressive 
and had struck the legs of other inmates with his cane. Two 
weeks after Goodenow began the program, on August 20, 1993, 
the staff of the mental health unit determined that his participa- 
tion in the program should be terminated. 

Following his termination from the mental health program, 
Goodenow was placed in a general housing unit at LCC. At the 
time, the staff at LCC determined that Goodenow was not in 
need of protective custody, immediate transfer to a less secure 
facility, or other special placement. The classification system in 
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place at the time utilized classification reviews every 6 to 12 
months. When Goodenow transferred out of the mental health 
program, a subsequent review was set for early December 1993. 

After transferring into the general population at LCC, 
Goodenow was discovered, on one occasion, to be in possession 
of marijuana. At another time, sheets of paper were found on 
Goodenow that indicated he was indebted to other inmates. A 
prison staff member, Robert Ellinger, testified that he did not 
investigate these debts out of concern that Goodenow would be 
labeled as a snitch and thus be put in danger. 

The record contains conflicting testimony regarding whether 
Ellinger was notified by another inmate that Goodenow was in 
danger. There was testimony that prison officials witnessed an 
altercation on October 12, 1993, involving Goodenow and three 
inmates, Stacey Fletcher, Jerry Simpson, and Gary Starks. The 
record reflects that Goodenow owed a “drug debt” to Fletcher 
and Simpson and that other inmates threatened Fletcher and 
Simpson in order to stop them from pressuring Goodenow to pay 
the debt. Starks testified that following the incident, he notified 
Ellinger that Goodenow was in danger and needed to be placed 
in protective custody for reasons he could not disclose. However, 
Ellinger denies that Starks made these statements to him. 

On October 13, 1993, Fletcher and Simpson left their prison 
cell armed with a knife and an instrument similar to an ice pick 
and proceeded to Goodenow’s cell. Fletcher was on room 
restriction at the time and was not supposed to leave except for 
meals, showering, and cleaning. The personal representative 
presented evidence of the route and distance that Fletcher and 
Simpson had to travel through the facility in order to reach 
Goodenow’s cell. The Department presented evidence regarding 
the monitoring and observation of inmates at the facility, indi- 
cating that it was impossible to monitor every inmate at all 
times. Fletcher and Simpson stabbed Goodenow several times in 
his cell. Goodenow subsequently died as a result of the wounds. 

The personal representative filed a tort claim on behalf of the 
estate, which was denied. The personal representative then filed 
suit in the district court pursuant to the State Tort Claims Act. 
The Department filed an answer alleging that the claim was 
barred under § 81-8,219 because claims involving inmate clas- 
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sification entailed a discretionary function of the Department. 
The Department also alleged defenses of contributory negli- 
gence and assumption of the risk. 

Following a bench trial, the district court determined that the 
discretionary function exception under § 81-8,219, contributory 
negligence, and assumption of the risk did not apply. The district 
court ruled in favor of the Department on the basis that it was 
not negligent. In reaching this conclusion, the district court 
stated that although Goodenow was classified as a minimum 
custody inmate, his greatest rehabilitative need was for mental 
health treatment, and that Goodenow himself had expressed a 
willingness to participate in the mental health program. The dis- 
trict court further found that it was reasonable for Goodenow to 
be kept at LCC after his termination from the mental health pro- 
gram because of his intention to continue to use drugs and his 
disregard for rules in general. The district court found Stark’s 
testimony to be unpersuasive and concluded that there was no 
evidence of negligent supervision. The personal representative 
appeals, contending that the district court erred in determining 
that the Department was not negligent. The Department cross- 
appeals, contending that the district court erred in determining 
that the discretionary function exception, contributory negli- 
gence, and assumption of the risk did not apply. 


ASSIGNMENTS OF ERROR 

The personal representative assigns that the district court 
erred in determining that the Department (1) was not negligent 
when it classified Goodenow in violation of Department rules 
and regulations, (2) was not negligent in the supervision and 
monitoring of inmates, and (3) did not owe Goodenow a higher 
duty of care due to his disabilities. 

On cross-appeal, the Department assigns that the district 
court erred in (1) failing to apply the discretionary function 
exception and (2) concluding that the defenses of contributory 
negligence and assumption of the risk did not apply. 


STANDARD OF REVIEW 
[1] A district court’s findings of fact in a proceeding under the 
State Tort Claims Act, § 81-8,209 et seq., will not be set aside 
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unless such findings are clearly erroneous. Sherrod v. State, 251 
Neb. 355, 557 N.W.2d 634 (1997). 


ANALYSIS 

[2] The personal representative contends that the district 
court erred in finding no negligence on the part of the 
Department. There is no dispute regarding the existence of a 
duty in the instant case. A jailer is bound to exercise, in the con- 
trol and management of the jail, the degree of care required to 
provide reasonably adequate protection for his or her inmates. 
Sherrod v. State, supra. Thus, the question is whether the district 
court erred in determining that the Department did not breach its 
duty to protect Goodenow from harm. In this regard, the per- 
sonal representative contends that the Department was negligent 
as a matter of law because it violated its own classification rules 
and regulations and there was evidence of negligent supervision. 

[3] In his brief, the personal representative states that he is not 
challenging the district court’s findings of fact and is instead 
challenging the district court’s conclusions of law. However, a 
violation of a statute or regulation ordinarily is not negligence 
per se, but is only evidence of negligence. Maresh v. State, 241 
Neb. 496, 489 N.W.2d 298 (1992). See, also, Parrish v. Omaha 
Pub. Power Dist., 242 Neb. 783, 496 N.W.2d 902 (1993) (stat- 
ing rule in relation to safety regulation). Thus, any violation of 
the Department regulations does not automatically entitle the 
personal representative to relief. 

The district court in this case, as a finding of fact, determined 
that the Department acted reasonably in classifying and placing 
Goodenow at LCC and in keeping him there following his ter- 
mination from the mental health program. Likewise, although 
evidence was presented to support the personal representative’s 
theory of negligent supervision, the Department presented evi- 
dence to the contrary. The district court, as a finding of fact, 
found the evidence presented by the personal representative to 
be unpersuasive and found no negligence on the part of the 
Department under the facts. Under our standard of review, the 
district court’s findings of fact will not be set aside unless such 
findings are clearly erroneous. Sherrod v. State, supra. Because 
there was evidence to support the findings of the district court, 
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we cannot conclude that those findings were clearly erroneous. 
Accordingly, the personal representative’s first two assignments 
of error are without merit. 

The personal representative next contends that the district 
court erred because it did not hold the Department to a higher 
standard of care based on Goodenow’s physical disability. In 
support of his argument, the personal representative cites to 
cases involving a higher standard of care owed to children or 
intoxicated victims. See, e.g., Daniels v. Andersen, 195 Neb. 95, 
237 N.W.2d 397 (1975). Those cases are not applicable to this 
case. A jailer is required to exercise a degree of care necessary 
to provide reasonably adequate protection for his or her inmates. 
Sherrod y. State, supra; Daniels y. Andersen, supra. The district 
court, in this case, found that the Department acted reasonably 
under the circumstances. We conclude that this finding was sup- 
ported by the record and will not be disturbed on appeal. This 
assignment of error is also without merit. 


CONCLUSION 
We conclude that the findings of the district court were not 
clearly erroneous. Thus, its conclusion that the Department was 
not negligent will not be set aside on appeal. Because we affirm 
on the basis of the district court’s determination that the 
Department was not negligent, we do not address the issues 
raised in the Department’s cross-appeal. 
AFFIRMED. 


JERE D. DETTER, APPELLEE, V. 
JEFFREY A. SCHREIBER, APPELLANT. 
610 N.W.2d 13 


Filed May 5, 2000. No. S-98-1362. 


1. Attorneys at Law: Appeal and Error. In an appeal from an order disqualifying 
counsel, an appellate court reviews the trial court’s factual findings for clear error 
and ultimately makes its disqualification decision independent of the trial court’s 
ruling. 

2. :___. If an appeal from an order of disqualification of counsel involves issues col- 


lateral to the basic controversy and if the appeal from the judgment dispositive of the 
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entire case would not be likely to protect the client’s interest, an interlocutory appeal 
from the order removing counsel is appropriate. 

3. Attorney and Client. An attorney-client relationship is created when a person seeks 
advice or assistance from an attorney, the advice or assistance sought pertains to mat- 
ters within the attorney’s professional competence, and the attorney expressly or 
impliedly agrees to give or actually gives the desired advice or assistance. 

4. Rules of the Supreme Court: Attorney and Client: Conflict of Interest. Under the 
principles of loyalty and confidentiality set forth in the Code of Professional 
Responsibility, an attorney, after receiving the confidence of a client, may not enter 
the service of others whose interests are adverse to such client’s interest in the same 
subject matter to which the confidence relates, or in matters so closely allied thereto 
as to be, in effect, a part thereof. 


Appeal from the District Court for Douglas County: RICHARD 
J. SPETHMAN, Judge. Affirmed. 


Thomas J. Young and Kevin R. Hopp, of Young & LaPuzza, 
for appellant. 


Duane M. Katz, of Frazier, Wieland, Bataillon & Katz, for 
appellee. 


HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Jere D. Detter sued Jeffrey A. Schreiber concerning two 
promissory notes which were allegedly unpaid by Schreiber. 
Schreiber’s answer and counterclaim alleged payment in full 
and sought payment for management services rendered by 
Schreiber. Prior to trial, Detter made a motion to disqualify 
Schreiber’s attorney, which was sustained by the trial court. 
Schreiber appeals from the order which disqualified his counsel 
in the action on the promissory notes. 


SCOPE OF REVIEW 
{1] In an appeal from an order disqualifying counsel, an 
appellate court reviews the trial court’s factual findings for clear 
error and ultimately makes its disqualification decision inde- 
pendent of the trial court’s ruling. Hawkes v. Lewis, 255 Neb. 
447, 586 N.W.2d 430 (1998). 
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FACTS 

In 1991, Schreiber and Detter commenced a business known 
as Miracle Hills Animal Hospital, P.C. (the corporation). In con- 
nection with the formation of the corporation, on February 27, 
1992, Schreiber executed two promissory notes in the total prin- 
cipal sum of $19,000 which was payable to Detter. The articles 
of incorporation provided that Schreiber and Detter would each 
own 50 percent of the shares of the corporation and would be the 
only members of the board of directors. In 1996, Schreiber 
retained the services of Thomas J. Young to draft a shareholder 
agreement. These services were paid for by the corporation. 

On May 12, 1998, Detter commenced an action against 
Schreiber on the two promissory notes. Detter’s second 
amended petition asserted that Schreiber had made only those 
payments set forth in exhibit 4 attached to the petition. Detter 
alleged that following notice of default, Schreiber had paid 
$11,000 on June 3, 1998, and that there was then due and owing 
the sum of $10,430.45 plus interest. 

Schreiber’s answer and counterclaim denied that there was 
any balance due on the notes. Schreiber alleged that Detter was 
equitably estopped from recovering any and all amounts above 
those which had already been paid by Schreiber and that 
Schreiber had performed management duties on behalf of the 
corporation which were of value to the corporation in the 
amount of $70,000. Schreiber further alleged that he was enti- 
tled to set off this amount against any sum owed to Detter 
together with ongoing management fees in the approximate sum 
of $773.33 per month. Schreiber’s counterclaim alleged that 
since the inception and commencement of the business, he had 
performed all the management duties of the corporation and that 
pursuant to an oral contract made in March 1998, Schreiber was 
entitled to ongoing management fees in the amount of $773.33 
per month commencing April 1998. 

Prior to trial, Detter moved the trial court for an order direct- 
ing that Young remove himself as attorney of record for 
Schreiber. The motion alleged that the law firm of Young 
& LaPuzza had acted as attorneys for the corporation and that 
Young had acted as the attorney for the corporation with respect 
to the negotiation of the corporation’s lease with Dial 
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Enterprises and a shareholder agreement between Detter and 
Schreiber. 

Detter alleged that during said representation, Young dis- 
cussed with Detter his personal situation, needs, and goals 
regarding the corporation and was acting as the attorney for the 
corporation, Detter, and Schreiber. He further alleged that Young 
would in all probability be a witness at trial. In support of said 
allegations, Detter attached an affidavit to his motion. 

Detter’s affidavit alleged that he was a 50-percent owner of 
the corporation and was currently serving as its president. Detter 
claimed that he and Schreiber were the only shareholders of the 
corporation and that beginning in 1995, the corporation used the 
services of the law firm of Young & LaPuzza. Detter stated that 
in 1996, the corporation used the services of Young & LaPuzza 
to draft a shareholder agreement. Detter claimed that during his 
discussions with Schreiber and Young, it was his understanding 
that Young represented the corporation, Detter, and Schreiber 
with respect to the proposed shareholder agreement. Detter also 
stated that during his discussions with Young regarding the 
shareholder agreement, he discussed his thoughts and feelings 
with respect to the shareholder agreement and that as a result, 
Young had a great deal of information regarding facts and cir- 
cumstances surrounding the present litigation and had informa- 
tion regarding Detter’s financial plans and needs. The affidavit 
further claimed that Schreiber had specifically advised Detter 
that Young was representing Detter’s interests, that Detter could 
ask Young any queStions he might have, and that Young 
& LaPuzza’s bill would be paid from the corporate account. 
Detter also claimed that Young never advised him that Young 
was not representing his interests. 

Schreiber and Young also submitted affidavits which denied 
that Young was Detter’s attorney or that Young had received any 
confidential information from Detter. Schreiber’s affidavit 
specifically alleged that James T. Blazek was the registered 
agent of the corporation and its corporate attorney and that 
Blazek, who had always acted as the attorney for the corpora- 
tion, continued to do so to date. Schreiber claimed that Detter 
had specifically refused to allow Young or the Young & LaPuzza 
law firm to act as the corporate attorneys for the corporation. 
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Schreiber further stated that he had initiated efforts to have a 
proposed shareholder agreement, which was never executed, 
signed by Detter and himself and that he had contacted Young to 
prepare the initial draft of the agreement. Schreiber claimed that 
Young met with both Detter and Schreiber regarding the pro- 
posed shareholder agreement but that at no time during the con- 
versations or discussions was any information relative to 
Detter’s personal financial situation discussed or revealed. 
Schreiber asserted that he was not privy to Detter’s personal 
financial situation except with regard to the operation, income, 
and expenses of the corporation. 

In addition, Schreiber acknowledged that Detter was free to 
contact Young or any other attorney regarding the shareholder 
agreement. Schreiber stated that Young had been his personal 
attorney since 1990 but that he did not consult Young with regard 
to the corporation or the various agreements or promissory notes 
which were executed at the time the corporation was formed. 

On November 23, 1998, the trial court found that Young had 
a conflict of interest and sustained Detter’s motion to remove 
him. Schreiber appeals from the order which sustained Detter’s 
motion to remove Young. 


ASSIGNMENTS OF ERROR 
Schreiber assigns as error that the trial court erred when it 
admitted Detter’s affidavit over objection as to conclusory state- 
ments contained therein and when it sustained Detter’s motion 
to remove Young. 


ANALYSIS 

[2] In Richardson vy. Griffiths, 251 Neb. 825, 560 N.W.2d 430 
(1997), we concluded that if an appeal from an order of dis- 
qualification of counsel involves issues collateral to the basic 
controversy and if the appeal from the judgment dispositive of 
the entire case would not be likely to protect the client’s inter- 
est, an interlocutory appeal from the order removing counsel 
was appropriate. We conclude that an interlocutory appeal from 
the trial court’s order of disqualification here is appropriate and 
that we have jurisdiction to adjudicate the instant matter as an 
exception to the final order requirement for an appeal. 
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[3] We next address the issue of disqualification. In an appeal 
from an order disqualifying counsel, an appellate court reviews 
the trial court’s factual findings for clear error and ultimately 
makes its disqualification decision independent of the trial 
court’s ruling. Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 
(1998). An attorney-client relationship is created when a person 
seeks advice or assistance from an attorney, the advice or assis- 
tance sought pertains to matters within the attorney’s profes- 
sional competence, and the attorney expressly or impliedly 
agrees to give or actually gives the desired advice or assistance. 
Richardson v. Griffiths, supra. 

We have never specifically examined an attorney-client rela- 
tionship in a closely held corporation setting such as the one 
presented in the case at bar. For purposes of our analysis, we 
consider the attorney-client relationship in the context of the 
closely held corporation in which Detter and Schreiber each 
owned 50 percent of the stock in the corporation and shared 
equally in its income and liability. 

There is no dispute that Young was called upon to do some 
legal work for the corporation regarding a lease and a share- 
holder agreement. The only evidence of contact between Young 
and Detter was a conference on June 27, 1996, which concerned 
the proposed shareholder agreement and which lasted 1'/ hours. 
The remaining contact between Young and the corporation was 
through Schreiber. 

[4] We therefore consider whether an attorney who represents 
a closely held corporation consisting of two shareholders can 
subsequently represent one of the shareholders in an action 
against the other shareholder, which action involves alleged 
agreements between the shareholders. In Bechtold v. Gomez, 
254 Neb. 282, 288, 576 N.W.2d 185, 190 (1998), we noted that 
under the principles of loyalty and confidentiality set forth in the 
Code of Professional Responsibility, “ ‘an attorney, after receiv- 
ing the confidence of a client, may not enter the service of oth- 
ers whose interests are adverse to such client’s interest in the 
same subject matter to which the confidence relates, or in mat- 
ters so closely allied thereto as to be, in effect, a part thereof.’ ” 

In summary, it is Schreiber’s position that an attorney-client 
relationship was never formed between Young and Detter and 
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that all correspondence between Young and the corporation was 
directed to Schreiber and the corporation only. Schreiber claims 
that the corporation was billed and paid for Young’s legal ser- 
vices and that even though Young may have met with Detter in 
June 1996 regarding a proposed shareholder agreement, there is 
no competent evidence that would establish what information, if 
any, was provided by Detter to Young or what advice or opinions 
Young allegedly provided Detter. 

Schreiber contends that Young’s affidavit is sufficient to sup- 
port his position that the trial court erred in sustaining Detter’s 
motion to remove Young. In his affidavit, Young stated: 

I am aware of absolutely no confidential or privileged 
information which relates to Dr. Detter that would affect or 
impact the issues involved in this litigation. Dr. Detter has 
never revealed to me any financial plans or needs except a 
discussion with regard to the amount of life insurance and 
disability insurance which he and Dr. Schreiber carry... . 


I know of no matters of which I have personal knowl- 
edge which would cause me to be a witness at any trial of 
this matter. 

Schreiber argues that there is no evidence that Detter person- 
ally sought advice from Young or that Young gave any advice to 
Detter and that, therefore, no attorney-client relationship exists 
between Young and Detter. Schreiber claims that it was error for 
the trial court to conclude that Young had a conflict of interest 
with Detter. Schreiber asserts that even assuming Young pro- 
vided legal services to Detter or that an attorney-client relation- 
ship existed relative to the office lease or the proposed share- 
holder agreement, those two instances did not provide a 
sufficient factual basis to remove Young as Schreiber’s counsel. 

It is Detter’s position that when Young was requested to assist 
the corporation with the commercial lease and to draft a share- 
holder agreement, Young was acting on behalf of the corporation 
and both of the shareholders. He relies on In re Brownstein, 288 
Or. 83, 602 P.2d 655 (1979), a disciplinary proceeding in which 
a lawyer represented a small, closely held corporation; its stock- 
holders; and a third party who was loaning money to the corpo- 
ration and became a stockholder. 


388 259 NEBRASKA REPORTS 


In In re Brownstein, supra, it was alleged that the lawyer had 
a conflict of interest in attempting to enforce the third party’s 
rights with the corporation. The court found that for purposes of 
potential conflicts of interest involving small, closely held cor- 
porations, the rights of the individual stockholders who con- 
trolled the corporation and those of the corporation itself were 
virtually identical and inseparable. In defense of his actions, the 
lawyer contended that he was representing the corporation and 
that he had billed the corporation for his services relating to the 
transaction in question, not the stockholders. The court stated 
that where a small, closely held corporation was involved and in 
the absence of a clear understanding with the corporate owners 
that the attorney represented solely the corporation and not their 
individual interests, it was improper for the attorney to there- 
after represent a third party whose interests were adverse to 
those of the stockholders and which arose out of the transaction 
which the attorney had handled for the corporation. 

The court found that in actuality, the attorney in such a situa- 
tion represented the corporate owners in their individual capac- 
ities as well as the corporation unless other arrangements were 
clearly made. The court noted that this was not to say that a 
lawyer could not put together small transactions in which the 
‘amounts involved were not large enough to justify the expense 
required for each interested party to have individual representa- 
tion. However, when the transaction is handled, it should be han- 
dled with extreme caution and with a clear and explicit under- 
standing concerning whom the lawyer represents. In the absence 
of such an understanding, the attorney should represent no party 
to the transaction if thereafter a dispute arises among the parties 
relative toit.Jd. 

Canon 5 of the Code of Professional Responsibility states: “A 
Lawyer Should Exercise Independent Professional Judgment on 
Behalf of a Client.” Ethical consideration 5-18 states: 

A lawyer employed or retained by a corporation or similar 
entity owes his or her allegiance to the entity and not to a 
stockholder, director, officer, employee, representative, or 
other person connected with the entity. In advising the 
entity, a lawyer should keep paramount its interests and the 
lawyer’s professional judgment should not be influenced 


DETTER v. SCHREIBER 389 
Cite as 259 Neb. 381 


by the personal desires of any person or organization. 
Occasionally a lawyer for an entity is requested by a stock- 
holder, director, officer, employee, representative, or other 
person connected with the entity to represent him or her in 
an individual capacity; in such case the lawyer may serve 
the individual only if the lawyer is convinced that differing 
interests are not present. 

Ethical consideration 5-14 states: 

Maintaining the independence of professional judgment 
required of a lawyer precludes the lawyer’s acceptance or 
continuation of employment that will adversely affect his 
or her judgment on behalf of or dilute loyalty to a client. 
This problem arises whenever a lawyer is asked to repre- 
sent two or more clients who may have differing interests, 
whether such interests be conflicting, inconsistent, diverse, 
or otherwise discordant. 

We are required to review the trial court’s factual findings for 
clear error and make our determination regarding disqualifica- 
tion independent of the trial court’s ruling. See Hawkes v. Lewis, 
255 Neb. 447, 586 N.W.2d 430 (1998). Detter and Schreiber 
agreed to form a closely held corporation and to essentially 
share equally in the income and liability of the business. Young 
was called upon to do the legal work for the corporation regard- 
ing a lease and a shareholder agreement. The shareholder agree- 
ment appears to be an agreement to govern and restrict the dis- 
position of the shares of the corporation. It sets forth procedures 
for the annual evaluation of the corporation, restrictions on buy- 
ing and selling shares, and the manner in which the stock would 
be purchased upon the death or disability of a shareholder. 
Preparation of this type of agreement would require Young to 
work with both Detter and Schreiber and to ascertain their finan- 
cial and personal interests in order to determine what each 
wanted in the agreement. Thus, it could reasonably be inferred 
that Young had knowledge of the two promissory notes executed 
by the parties and of the management duties which are the sub- 
ject of the counterclaim. Furthermore, although the evidence 
establishes that Young and Detter may have met only one time, 
Detter believed that Young was representing him at that time. 
Based on the facts of this case, the trial court found that Young 
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had a conflict of interest and should be removed as Schreiber’s 
attorney. 

In disqualifying Young as counsel for Schreiber, the trial 
court had to factually determine that his representation consti- 
tuted a conflict of interest. We find no clear error in this deter- 
mination, and we conclude that the trial court correctly deter- 
mined that Young should be disqualified as Schreiber’s attorney. 

Schreiber also assigns as error that the trial court erred in 
admitting Detter’s affidavit over objection as to conclusory state- 
ments contained therein. We find no merit to this assignment. 


CONCLUSION 
For the reasons set forth herein, we affirm the judgment of the 
trial court. 
AFFIRMED. 
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NEXT FRIEND, HELEN WATTS, AND HELEN WATTS, 
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ASSOCIATION AND JOHN DoE, 
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1. Pleadings: Appeal and Error. Whether a petition states a cause of action is a ques- 
tion of law, regarding which an appellate court has an obligation to reach a conclu- 
sion independent of that of the inferior court. 

2. Demurrer: Pleadings: Appeal and Error. When reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which may be drawn there- 
from, but does not accept as true the legal conclusions of the pleader. 

3. Demurrer: Pleadings. In determining whether a cause of action has been stated, a 
petition is to be construed liberally. If as so construed the petition states a cause of 
action, a demurrer based on the failure to state a cause of action must be overruled, 

4. Negligence. For actionable negligence to exist, there must be a legal duty on the part 
of the defendant to protect the plaintiff from injury, a failure to discharge that duty, 
and damage proximately resulting from such undischarged duty. 

5. ___. The test of causation is not that the particular injury could be anticipated, but 
whether, after the occurrence, the injury appears to be the reasonable and probable 
consequence of the acts or omissions. 
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Appeal from the District Court for Douglas County: 
LAWRENCE J. CORRIGAN, Judge. Reversed and remanded with 
directions. 


James A. Mullen, of Lefler & Mullen Law Offices, for 
appellants. 


Thomas J. Culhane and Patrick R. Guinan, of Erickson 
& Sederstrom, P.C., for appellees. 


HEnpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HEnpry, C.J. 
INTRODUCTION 

Helen Watts brought this negligence action individually ana 
on behalf of her son, Ta’Sean Brown (collectively Watts), against 
Social Settlement Association (Association) and its alleged 
employee, “John Doe.” The Association demurred to Watts’ sixth 
amended petition for failure to state a cause of action. The dis- 
trict court sustained the demurrer and dismissed the action. Watts 
appealed, and we moved the case to our docket pursuant to our 
authority to regulate the caseloads of Nebraska appellate courts. 
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


FACTUAL BACKGROUND 

Watts’ operative petition alleges the following: At the time of 
the accident underlying this claim, Watts’ son, Ta’Sean, was 
8 years old. Watts contracted with the Association, a recreational 
child-care facility located at 4868 Q Street in Omaha, Nebraska, 
to provide care for Ta’Sean. Watts paid a fee to the Association 
for providing child care. On the Association’s child-care appli- 
cation, Watts listed the names of four persons authorized to pick 
Ta’Sean up from the Association’s child-care facility. Watts 
listed herself; Ta’Sean’s father, Sylvester Watts; Ta’Sean’s sister, 
Roberta Brown; and Ta’Sean’s aunt, Terry Agee. 

Watts further alleged she specifically told the Association, at 
some point after Ta’Sean was enrolled at the Association and 
before the accident, that Ta’Sean’s 12-year-old brother, 
Jermaine Watts, was not allowed to pick up Ta’Sean because 
Jermaine was unable to properly supervise Ta’Sean. 
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On May 24, 1997, after Ta’Sean returned from a field trip, 
John Doe, the alleged employee of the Association, acting 
within the scope and course of his employment, released 
Ta’Sean to Jermaine’s care. The operative petition then alleges 
that within minutes of leaving the Association, because 
Ta’Sean was not properly supervised by Jermaine, Ta’Sean 
proceeded into westbound traffic on Q Street and was struck 
by a pickup truck, resulting in Ta’Sean’s sustaining a broken 
jaw, facial lacerations, and loss of teeth. Watts also alleges that 
she has incurred $10,000 in medical bills as a result of 
Ta’Sean’s injuries and that she will incur medical expenses in 
the future. 

The Association demurred to Watts’ operative petition, assert- 
ing that it failed to state a cause of action. Watts elected to stand 
on this petition. The district court sustained the demurrer and 
dismissed the case. Watts timely appealed. 


ASSIGNMENT OF ERROR 
Watts asserts that the trial court erred in sustaining the 
demurrer. 


STANDARD OF REVIEW 

[1] Whether a petition states a cause of action is a question of 
law, regarding which an appellate court has an obligation to 
reach a conclusion independent of that of the inferior court. 
Cobb v. Sure Crop Chem. Co., 255 Neb. 625, 587 N.W.2d 355 
(1998); Vanice v. Oehm, 247 Neb. 298, 526 N.W.2d 648 (1995). 

[2] When reviewing an order sustaining a demurrer, an appel- 
late court accepts the truth of the facts which are well pled, 
together with the proper and reasonable inferences of law and 
fact which may be drawn therefrom, but does not accept as true 
the legal conclusions of the pleader. Brown v. Kindred, ante p. 
95, 608 N.W.2d 577 (2000); Leader Nat. Ins. v. American 
Hardware Ins., 249 Neb. 783, 545 N.W.2d 451 (1996). 

[3] In determining whether a cause of action has been stated, 
a petition is to be construed liberally. Twin Towers Dev. v. 
Butternut Apartments, 257 Neb. 511, 599 N.W.2d 839 (1999). If 
as so construed the petition states a cause of action, a demurrer 
based on the failure to state a cause of action must be overruled. 
Id. 
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ANALYSIS 

In order to withstand a demurrer, Watts is required to plead a 
statement of “facts sufficient to constitute a cause of action,” 
pursuant to Neb. Rev. Stat. § 25-806(6) (Reissue 1995). We have 
interpreted this phrase to mean “a narrative of events, acts, and 
things done or omitted which show a legal liability of the 
defendant to the plaintiff” Twin Towers Dev. v. Butternut 
Apartments, 257 Neb. at 514, 599 N.W.2d at 843. Accord Giese 
v. Stice, 252 Neb. 913, 567 N.W.2d 156 (1997). The purpose of 
this requirement is to define the issues to which the defendant 
must respond at trial and inform the court of the real matter in 
dispute. See McCurry v. School Dist. of Valley, 242 Neb. 504, 
496 N.W.2d 433 (1993). 

[4] For actionable negligence to exist, there must be a legal 
duty on the part of the defendant to protect the plaintiff from 
injury, a failure to discharge that duty, and damage proximately 
resulting from such undischarged duty. Hausman v. Cowan, 257 
Neb. 852, 601 N.W.2d 547 (1999); Koltes v. Visiting Nurse Assn., 
256 Neb. 740, 591 N.W.2d 578 (1999). In other words, Watts 
must plead “ ‘the four basic elements of negligence, namely, duty, 
breach of duty, proximate causation, and damages.’” Woollen v. 
State, 256 Neb. 865, 880, 593 N.W.2d 729, 740 (1999). 

Construed liberally, and accepting the well-pled facts of the 
petition as true for purposes of the demurrer, Watts’ petition 
does state a cause of action against the Association. Watts 
alleged facts which show the Association owed a duty of care to 
Ta’ Sean. The Association, on the day of the accident, was acting 
as Ta’Sean’s child-care provider. Watts has also alleged the 
Association’s breach of that duty in that the Association released 
Ta’Sean to his 12-year-old brother, Jermaine, despite being 
specifically informed prior to the accident that Ta’Sean was not 
to be released to Jermaine. Watts has further alleged facts which 
show proximate causation. The Association released Ta’ Sean to 
Jermaine, and within minutes, Ta’Sean went into the street 
because Ta’Sean was not properly supervised by Jermaine. 
Finally, Watts has alleged facts which show damage proximately 
resulting from the Association’s undischarged duty. After 
Ta’ Sean went into the street, Ta’Sean was struck and injured by 
a pickup truck. 
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[5] The Association asserts that Watts has failed to allege 
facts which show that the Association’s release of Ta’Sean to 
Jermaine was a foreseeable proximate cause of Ta’Sean’s acci- 
dent. Specifically, it asserts that “without alleging specific acts 
of [Jermaine’s] improper supervision, it was not possible for 
[the Association] to have foreseen how releasing Ta’Sean to 
Jermaine could have jeopardized Ta’Sean’s safety.” Brief for 
appellees at 14. However, “the test of causation is not that the 
particular injury could be anticipated, but whether, after the 
occurrence, the injury appears to be the reasonable and probable 
consequence of the acts or omissions.” Woollen v. State, 256 
Neb. at 883, 593 N.W.2d at 742. See, also, Libbey-Owens Ford 
Glass Co. v. L & M Paper Co., 189 Neb. 792, 801, 205 N.W.2d 
523, 529 (1973) (“[t]he law does not require precision in fore- 
seeing the exact hazard or consequence which happens. It is suf- 
ficient if what occurs is one of the kind of consequences which 
might reasonably be foreseen”). 

For the purpose of withstanding a demurrer, it is reasonably 
foreseeable that the Association’s release of Ta’ Sean to Jermaine 
could result in harm to Ta’Sean, especially since Watts alleges 
that she specifically informed the Association that Ta’Sean 
should not be released to Jermaine because he was unable to 
properly supervise Ta’ Sean. 

The Association also asserts that Watts’ petition fails to state 
a cause of action because Watts has not pled specific facts con- 
cerning what happened when Jermaine left the child-care facil- 
ity with Ta’Sean. The petition alleges the following: 

Within minutes after [Ta’Sean] was released from the 
Association, [Ta’Sean] and Jermaine were on the north 
side of “Q” Street at approximately 4863 “‘Q” Street, wait- 
ing to cross “Q” Street when, because he was not properly 
supervised by Jermaine, [Ta’Sean] proceeded into the 
westbound traffic on “Q” Street and was struck by a pick- 
up being driven by Carl Perkins. 

The Association argues that the phrase “not properly super- 
vised” is a legal conclusion and that thus, “without pleading 
what specific acts constitute [Jermaine’s] improper supervision, 
[the Association] and the court was [sic] left to guess what acts 
or omissions constitute improper supervision.” Brief for 
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appellees at 13. The Association asserts that because of this, 
Watts’ petition fails to state a cause of action. Liberally constru- 
ing the petition, we find that “not properly supervised” is sim- 
ply an ordinary way of stating the fact that Jermaine failed to 
watch over Ta’Sean. The phrase “not properly supervised” in 
this context is a commonsense term similar to the terms “look- 
out” and “control” which are frequently used in automobile 
accident negligence claims. See, e.g., McCurry v. School Dist. of 
Valley, 242 Neb. 504, 496 N.W.2d 433 (1993); Gadeken v. 
Langhorst, 193 Neb. 299, 226 N.W.2d 632 (1975). See, also, 
Suiter v. Epperson, 6 Neb. App. 83, 571 N.W.2d 92 (1997). 
Accordingly, Watts’ assertion that Jermaine failed to properly 
supervise Ta’Sean is sufficient to withstand a demurrer. 

Watts’ petition sets out a narrative of events which alleges all 
of the necessary elements to state a claim of negligence against 
the Association. Thus, the district court erred in sustaining the 
demurrer. 


CONCLUSION 
For the foregoing reasons, we reverse the trial court’s order 
sustaining the Association’s demurrer and dismissing the action, 
and remand this cause to the district court with directions to 
reinstate Watts’ sixth amended petition. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. NEBRASKA 
STATE BAR ASSOCIATION, RELATOR, 
v. RICHARD W. KREPELA, RESPONDENT. 
610 N.W.2d 1 


Filed May 5, 2000. No. S-99-430. 


1, Jurisdiction: Appeal and Error. Jurisdictional questions can be raised by the 
Nebraska Supreme Court sua sponte. 

2. Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power of a tri- 
bunal to hear and determine a case of the general class or category to which the pro- 
ceedings in question belong and to deal with the general subject matter involved. 

3. Supreme Court: Attorneys at Law: Disciplinary Proceedings. The Nebraska 
Supreme Court governs the admission of lawyers to the practice of law and their pro- 
fessional conduct; it is vested with the inherent power and authority to discipline 
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lawyers, including the powers to disbar, suspend, and/or censure, as the nature and 
circumstances of the case warrant. 

4. Judges: Public Officers and Employees: Impeachment. Members of the judiciary 
are considered civil officers and thus may be removed from office by impeachment. 

5. Constitutional Law: Public Officers and Employees: Impeachment. Pursuant to 
Neb. Const. art. I], § 17, the act or omission for which a civil officer may be 
impeached and removed from office must relate to the duties of the office. 

6. Judges: Disciplinary Proceedings. Any citizen in the State of Nebraska may bring a 
complaint before the Commission on Judicial Qualifications with reference to the 
activities or qualifications of any justice or judge to request that the commission con- 
sider the qualifications of any justice or judge of any of the courts of the State of 
Nebraska. 

7. Constitutional Law: Judges: Disciplinary Proceedings. The only means for disci- 
plining a member of the judiciary are by impeachment or by filing a complaint with 
the Commission on Judicial Qualifications, as set forth in the Nebraska Constitution. 

8. Judges: Disciplinary Proceedings. The Counsel for Discipline of the Nebraska State 
Bar Association may not initiate the discipline of a sitting judge. 

9. Judges: Attorneys at Law: When a member of the judiciary assumes the bench, he 
or she is prohibited from practicing law. 

10. Judges: Disciplinary Proceedings. The function of the Counsel for Discipline of the 
Nebraska State Bar Association is to assist the Supreme Court in regulating the prac- 
tice of law within this state. Since members of the judiciary do not practice law, the 
Counsel for Discipline has no role in disciplining sitting judges. 

11. Constitutional Law: Judges: Disciplinary Proceedings. The Nebraska Constitution 

sets forth the procedures for disciplining sitting judges and does not grant this power 

to the Counsel for Discipline of the Nebraska State Bar Association. 

__: __: __. Neb. Const. art. V, § 30(1)(f), grants the Commission on Judicial 

Qualifications authority to investigate any complaint concerning the qualifications of 

a judge, including actions of the judge that occurred prior to the time the judge took 

Office. 


12. 


Original action. Dismissed. 
John W. Steele, Assistant Counsel for Discipline, for relator. 


Clarence E. Mock and Michael J. Tasset, of Johnson and 
Mock, for respondent. 


WRIGHT, CONNOLLY, GERRARD, STEPHAN, and McCormack, JJ. 


PER CURIAM. 
NATURE OF CASE 
This is an original action initiated by the Counsel for 
Discipline of the Nebraska State Bar Association (Bar 
Association) seeking discipline of Richard W. Krepela, a sitting 
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county court judge, for conduct which occurred prior to the time 
that Krepela took office as a judge. 


STANDARD OF REVIEW 

[1] Jurisdictional questions can be raised by the Nebraska 
Supreme Court sua sponte. See Ryan v. Ryan, 257 Neb. 682, 600 
N.W.2d 739 (1999). 

{2] Subject matter jurisdiction is the power of a tribunal to 
hear and determine a case of the general class or category to 
which the proceedings in question belong and to deal with the 
general subject matter involved. Greenwalt v. Wal-Mart Stores, 
253 Neb. 32, 567 N.W.2d 560 (1997). 


FACTS 

Krepela was admitted to the practice of law in the State of 
Nebraska on January 26, 1976, and subsequently was elected 
county attorney for Madison County, Nebraska. In December 
1989, Krepela was appointed to the office of county court judge 
for the Seventh Judicial District, and he presently occupies that 
position. 

In 1999, the Counsel for Discipline filed charges against 
Krepela, claiming that he had engaged in conduct which vio- 
lated the Code of Professional Responsibility while he held the 
position of Madison County Attorney. On September 3, 1999, 
the Honorable William D. Blue, the referee appointed in this 
matter, heard evidence on the charges. On September 17, the 
referee issued a report, finding by clear and convincing evidence 
that Krepela had violated Canon 1, DR 1-102(A)(1) and (4) 
through (6), and Canon 7, DR 7-102(A)(3) through (8), and rec- 
ommending that Krepela be censured and reprimanded. 


EXCEPTIONS 
The Bar Association takes exception to the recommended 
sanction of censure and public reprimand, arguing that the grav- 
ity of Krepela’s actions requires a more severe sanction. Krepela 
takes exception to one of the referee’s findings. 


ANALYSIS 
We first address whether the Counsel for Discipline has juris- 
diction to file formal charges against a sitting member of the 
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judiciary for acts committed prior to that person’s becoming a 
judge. Jurisdictional questions can be raised by this court sua 
sponte. See Ryan v. Ryan, supra. 

[3] The Nebraska Supreme Court governs the admission of 
lawyers to the practice of law and their professional conduct; it 
is vested with the inherent power and authority to discipline 
lawyers, including the powers to disbar, suspend, and/or cen- 
sure, as the nature and circumstances of the case warrant. See In 
re Integration of Nebraska State Bar Ass’n, 133 Neb. 283, 275 
N.W. 265 (1937). In order to regulate lawyers, the Supreme 
Court created the Bar Association in 1937 and set forth the 
Rules Creating, Controlling, and Regulating Nebraska State Bar 
Association. See In re Integration of Nebraska State Bar Ass'n, 
supra. 

Article III of the Rules Creating, Controlling, and Regulating 
Nebraska State Bar Association explains that the membership of 
the Bar Association includes all those who are admitted to prac- 
tice law in Nebraska. The membership is currently divided into 
four classes: active members, inactive members, law student 
members, and emeritus members. Jd. Neb. Ct. R. of Discipline 
1(A) (rev. 1996) states that “[e]very attorney admitted to prac- 
tice in the State of Nebraska is subject to the exclusive disci- 
-plinary jurisdiction of the Court.” Since the Bar Association is 
the organization created by this court to regulate members of the 
bar, all complaints concerning alleged violations of the Code of 
Professional Responsibility are processed through disciplinary 
committees and the Counsel for Discipline. See State v. 
Douglas, 217 Neb. 199, 349 N.W.2d 870 (1984). 

[4,5] A separate framework has been created for disciplining 
members of the judiciary. There are two methods by which a sit- 
ting judge may be disciplined. The first method is via impeach- 
ment. Neb. Const. art. III, § 17, grants the Legislature impeach- 
ment powers, and Neb. Const. art. IV, § 5, states that “[aJll civil 
officers of this state shall be liable to impeachment for any mis- 
demeanor in office.” Members of the judiciary are considered 
civil officers and thus may be removed from office by impeach- 
ment. Conroy v. Hallowell, 94 Neb. 794, 144 N.W. 895 (1913). 
In Conroy, the court first recognized that the office of county 
judge is a constitutional office. At that time, the only method of 
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removing a county judge from office was by impeachment. Jd. 
Pursuant to article III, § 17, the act or omission for which a civil 
officer may be impeached and removed from office must relate 
to the duties of the office. State v. Douglas, supra. 

The second method for disciplining a member of the judiciary 
is via the Commission on Judicial Qualifications (Commission). 
See Neb. Const. art. V, § 30. Article V, § 30, and its enabling leg- 
islation, Neb. Rev. Stat. § 24-715 et seq. (Reissue 1995), explain 
that a justice or judge of any court of the state may be repri- 
manded, disciplined, censured, or suspended without pay for a 
definite period of time not to exceed 6 months or removed from 
office for (1) willful misconduct in office, (2) willful disregard 
of or failure to perform his or her duties, (3) habitual intemper- 
ance, (4) conviction of a crime involving moral turpitude, (5) 
disbarment as a member of the legal profession licensed to prac- 
tice law in the State of Nebraska, or (6) conduct prejudicial to 
the administration of justice that brings the judicial office into 
disrepute. 

[6] Additionally, on recommendation of the Commission or 
on its own motion, the Supreme Court shall remove a justice or 
judge when in any court of the United States such justice or 
judge pleads guilty or no contest to a felony or has been found 
guilty of a crime punishable as a felony or any other crime that 
involves moral turpitude. Neb. Const. art. V, § 30(4). Any citizen 
in the State of Nebraska may bring a complaint before the 
Commission with reference to the activities or qualifications of 
any justice or judge to request that the Commission consider the 
qualifications of any justice or judge of any of the courts of the 
State of Nebraska. Neb. Const. art. V, § 30(1). 

Thus, the issue presented is whether the Counsel for 
Discipline may initiate charges against a sitting member of the 
judiciary. The issue is not whether a sitting judge may be disci- 
plined, but who has the authority to bring disciplinary proceed- 
ings against a judge. 

The Constitution and statutes treat judges and lawyers differ- 
ently. In Chambers v. Central Committee of Oklahoma Bar 
Ass’n, 203 Okla. 583, 224 P.2d 583 (1950), the respondent was 
a sitting judge who claimed that the Oklahoma Bar Association 
did not have authority to take disciplinary action against him. 
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The bar association argued that it had authority to proceed 
against any Oklahoma judge if it deemed that such judge was 
guilty of misconduct on the bench. The Oklahoma Supreme 
Court disagreed, reasoning that the bar association’s position 
overlooked the fact that one who assumes the bench is no longer 
an attorney at law and is precluded from practicing law so long 
as he or she holds the judicial position. 

In In re Proposed Disciplinary Action, 103 So. 2d 632 (Fla. 
1958), the Florida Supreme Court stated that since the assump- 
tion of judicial duties suspends all rights and privileges to 
engage in the practice of law, becoming a judge should also 
operate as a suspension of disciplinary procedures designed 
simply to ensure that such rights and privileges shall not be 
exercised by one who is unfit to practice law. 

Neb. Rev. Stat. § 7-111 (Reissue 1997) states in part: 

No person shall be permitted to practice as an attorney 
in any of the courts of this state while holding the office of 
judge of the Supreme Court, Clerk of the Supreme Court, 
judge of the Court of Appeals, judge of the district court, 
judge of the Nebraska Workers’ Compensation Court, or 
judge of the county court. 

Neb. Const. art. V, § 14, provides in part that “[n]o judge of the 
Supreme or district courts shall act as attorney or counsellor at 
law in any manner whatsoever.” Since the Counsel for 
Discipline has authority to discipline only practicing attorneys, 
and judges are prohibited from practicing law once they assume 
office, we conclude that the Counsel for Discipline may not ini- 
tiate the discipline of a sitting judge. 

Furthermore, the Nebraska Constitution has set forth the pro- 
cedures for disciplining judges, and such procedures should be 
followed. In In re Proposed Disciplinary Action, supra, the peti- 
tioner, a circuit judge, sought an order directing the Florida bar 
to cease and desist from taking disciplinary action against him 
and declaring that the bar was without jurisdiction to apply or 
enforce disciplinary provisions against a judge. The Florida bar 
claimed that it had jurisdiction because the disciplinary matter 
related solely to alleged acts which occurred prior to the peti- 
tioner becoming a judge. The Florida Supreme Court stated that 
“the action undertaken by the Bar has no legitimate objective 
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other than the ultimate removal of petitioner from office, a result 
intended under our Constitution to be accomplished only by 
impeachment.” Id. at 633. Because the conduct which the 
Florida bar attacked was not serious enough to warrant impeach- 
ment, the court concluded that subjecting an incumbent judge to 
the jurisdiction of the bar would accomplish indirectly what 
could not be accomplished directly. 

In In re Bar Association, 137 Colo. 357, 325 P.2d 932 (1958), 
the bar association filed a petition asking the Colorado Supreme 
Court to explain its powers. In regard to the bar association’s 
power over judges, the court stated that insofar as the conduct of 
a judge of any court of record in that state was questioned, the 
court and the grievance committee of the bar association were 
without power or authority to institute or conduct disciplinary 
proceedings of any kind, since the state constitution fixed the 
remedy at impeachment. The court explained that judges of that 
state were responsible solely to the people and that the court’s 
disciplinary power was limited to the regulation of lawyers. The 
grievance committee of the bar association, acting as the inves- 
tigating agent for the court, had no greater power or authority 
than the court itself. 

In Alabama State Bar ex rel. Steiner v. Moore, 282 Ala. 562, 
213 So. 2d 404 (1968), the Alabama Supreme Court addressed 
whether a judge could be disciplined or disbarred by the board 
of commissioners of the bar commission during the term in 
which the judge held office for acts performed in a judicial 
capacity. The court concluded that the bar could not remove or 
discipline a judge for conduct in his judicial capacity because 
Alabama’s constitution provided for impeachment as the 
exclusive method of removal. The court reasoned that the 
forum for actions against lawyers was a separate forum or 
jurisdiction from that provided by the state constitution for 
ousting judges. 

[7] Similarly, the Nebraska Constitution sets forth the means 
by which a member of the judiciary may be disciplined. 
Originally, only the Legislature had authority to remove a judge 
via impeachment. However, in 1966, article V, § 30, of the 
Nebraska Constitution was adopted. Thus, we conclude that the 
only means for disciplining a member of the judiciary are by 
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impeachment or by filing a complaint with the Commission, as 
set forth in the Nebraska Constitution. 

If the Counsel for Discipline were allowed to file charges 
against a sitting member of the judiciary, there is potential that 
a judge could be removed from office in a manner not contem- 
plated by the Nebraska Constitution. For example, Neb. Rev. 
Stat. § 24-505.01(4) (Reissue 1995) provides that no person 
shall be eligible for the office of county court judge unless he or 
she is currently admitted to practice before the Nebraska 
Supreme Court. Therefore, in order to obtain this judicial office, 
a candidate must be a member of the Bar Association. If the 
Counsel for Discipline were allowed to file charges against a 
county court judge and we were to adopt a recommendation that 
the judge be disbarred or suspended, then that judge would 
effectively be removed from the bench by a means other than 
that set forth in the constitution. Such a result would be uncon- 
stitutional. See, also, Jn re Jones, 202 La. 729, 12 So. 2d 795 
(1943) (to allow disbarment of judge during tenure of office, 
when one of constitutional requirements for holding such office 
is that judge must be attorney at law, would be to sanction by 
doing indirectly that which cannot be done directly). 

Furthermore, were we to allow the Counsel for Discipline to 
proceed against members of the judiciary, the independence of 
the judiciary would be compromised. In Chambers v. Central 
Committee of Oklahoma Bar Ass’n, 203 Okla. 583, 224 P.2d 583 
(1950), the Oklahoma Supreme Court found that public policy 
dictated that judges not be disciplined by the bar association. 
The court stated: 

The judges of all our courts must have independence... . 
While that independence does not give them the right to 
indulge in [unfit] conduct . . . it surely must give them free- 
dom from supervision by the practicing attorneys in their 
courts and freedom from any requirement that they answer 
and stand trial before the attorneys, and before the Bar 
Association .... 

The opposite rule and practice contended for, as we have 
heretofore pointed out, could not accomplish any good, but 
would result in nothing more than discord, and could result 
in confusion, pernicious partisan political activity concern- 
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ing the judiciary, and other results not beneficial to the 
administration of justice, or desirable in connection with 
the service to be rendered by the bench and bar. 

Id. at 586, 224 P.2d at 586-87. 

In Alabama State Bar ex rel. Steiner v. Moore, 282 Ala. 562, 
566, 213 So. 2d 404, 408 (1968), the Alabama Supreme Court 
addressed this issue and concluded that allowing the bar to dis- 
cipline judges 

would be an act removing a constitutional armor, we think 
properly placed, around a judge so that he may remain free 
to function without fear or favor, and without subjecting 
his actions to discipline by lawyers who may be practicing 
before him, through the office of the State Bar Association, 
regardless of how honorable the motives of the would-be 
prosecutors may be. 

It may appear that the Bar Association is empowered to file 
charges against a sitting judge, since article V, § 30(1)(e), of 
the Nebraska Constitution allows for discipline of a judge for 
“disbarment as a member of the legal profession licensed to 
practice law in the State of Nebraska.” Disbarment as a ground 
for removal from office as set forth in article V, § 30(1)(e), 
would, at first blush, appear to be authority for the position 
that the Bar Association could proceed against a judge for dis- 
barment prior to the Commission’s bringing an action to 
remove the judge from office. However, we do not interpret 
article V, § 30(1)(e), or § 24-715 et seq. as supporting this 
position. 

The date of the constitutional enactment of article V, § 30, is 
important to our consideration. Article V, § 30, was adopted in 
1966, and at that time, § 7-111 (Reissue 1962) provided: 

No person shall be permitted to practice as an attorney 
in any of the courts of this state while holding the office of 
Judge or Clerk of the Supreme Court, or judge of the dis- 
trict court, or county judge in any county having a popula- 
tion of more than sixteen thousand, or judge of a munici- 
pal court{[.] 

Therefore, at the time article V, § 30, was adopted, county 
judges in counties with a population of less than 16,000 could 
also practice law, subject to the restriction that where an attor- 
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ney at law held the office of county judge, the attorney was not 
permitted to practice as an attorney in any action, matter, or pro- 
ceeding brought before himself or herself or appealed from his 
or her decision to a higher court. Logically, such a county judge 
could be disbarred for unethical conduct committed in the prac- 
tice of law. See, State ex rel. Nebraska State Bar Assn. v. 
Conover, 166 Neb. 132, 88 N.W.2d 135 (1958) (misconduct of 
lawyer who also serves as judge may justify disbarment as 
member of bar); State ex rel. Nebraska State Bar Assn. v. 
Wiebusch, 153 Neb. 583, 45 N.W.2d 583 (1951) (misconduct of 
lawyer who also serves as judge may constitute grounds for sus- 
pension or disbarment, and violation of judicial oath only 
aggravates offense of violating oath as lawyer). 

Section 7-111 was subsequently amended by 1972 Neb. 
Laws, L.B. 1032, which removed the exception for county 
judges. Presently, § 7-111 allows Workers’ Compensation Court 
judges appointed on a temporary basis pursuant to Neb. Rev. 
Stat. § 48-155.01 (Reissue 1998) to practice law. Thus, in some 
instances, acting Workers’ Compensation Court judges may be 
practicing attorneys and are subject to the jurisdiction of the Bar 
Association for misconduct that occurs while they are acting as 
attorneys. Consequently, we conclude that article V, § 30(1)(e), 
and § 24-715 et seq. apply to judges who were allowed to prac- 
tice law, such as county judges prior to 1972 and Workers’ 
Compensation Court judges appointed pursuant to § 48-155.01. 
We do not construe article V, § 30(1)(e), and § 24-715 et seq. as 
granting authority to the Bar Association to commence disci- 
plinary actions against sitting judges. 

[8-11] In summary, the Counsel for Discipline may not initi- 
ate the discipline of a sitting judge. When a member of the judi- 
ciary assumes the bench, he or she is prohibited from practicing 
law. The function of the Counsel for Discipline is to assist the 
Supreme Court in regulating the practice of law within this state. 
Since members of the judiciary do not practice law, the Counsel 
for Discipline has no role in disciplining sitting judges. The 
Nebraska Constitution sets forth the procedures for disciplining 
sitting judges and does not grant this power to the Counsel for 
Discipline. Ultimately, this court must impose the discipline. 
See article V, § 30. 
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We next consider whether the Commission is authorized to 
discipline a sitting judge for conduct which occurred before the 
judge took office. In State ex rel. Turner v. Earle, 295 So. 2d 609 
(Fla. 1974) (superseded by constitutional amendment as stated 
in Inquiry Concerning Davey, 645 So. 2d 398 (Fla. 1994)), a 
dissent by Justice Ervin also addressed whether a commission 
on judicial qualifications had jurisdiction to investigate and dis- 
cipline an incumbent circuit judge for misconduct alleged to 
have been committed prior to the time he became a judge. The 
dissent concluded that insofar as any alleged misconduct of a 
judge may reasonably be considered to have a pertinent bearing 
or impact upon the question of the judge’s present fitness, it was 
within the jurisdiction of the commission to investigate. Any 
overt act of misconduct having a present rational relation to the 
nature of the judge’s character could be considered. 

In that case, the alleged misconduct occurred only 19 months 
prior to the time the judge took office. The dissent concluded 
that it was unrealistic to find alleged acts of misconduct occur- 
ring only 19 months earlier as being barred from the commis- 
sion’s consideration. The dissent stated: 

While there are no technical absolutes as to the timeli- 
ness of Judicial Commission investigations, there are, of 
course, practicable limitations both overt and subtle on its 
investigative authority which the native intelligence of rea- 
sonable men in keeping with principles of good conscience 
require the Commission to apply. Many things in the back- 
ground of a judge remote in time to an investigation should 
not be “dredged up” for consideration. No investigation 
should be carried backward in time to the point of capri- 
cious ridiculousness. The passage of time and changed 
environmental or behavioral conditions may have eroded 
away early acts of misconduct in a judge’s life and brought 
rehabilitative and redemptive processes to bear, completely 
reforming his character. 

Earle, 295 So. 2d at 621. 

The dissent reasoned that if from the totality of the circum- 
stances relating to a judge’s character there is strong reason to 
infer from previous misconduct that the judge has some present 
weakness of judicial character and possibly a predilection to 
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corruptive influences, the commission should take the same into 
account. 

[12] In the case at bar, we conclude that article V, § 30(1)(f), 
provides the Commission with authority to consider the acts of 
a judge that occurred prior to the time the judge assumed the 
bench. Article V, § 30(1)(f), states that a judge may be disci- 
plined for any conduct prejudicial to the administration of jus- 
tice which brings the judicial office into disrepute. We conclude 
that article V, § 30(1)(f), grants the Commission authority to 
investigate any complaint concerning the qualifications of a 
judge, including actions of the judge that occurred prior to the 
time the judge took office. 

Our conclusion is consistent with the American Bar 
Association’s Model Rules for Judicial Disciplinary 
Enforcement § I, Rule 2B(1) (1994). The American Bar 
Association recommends that a commission on judicial conduct 
be created and directs that the commission shall have jurisdic- 
tion “regarding allegations that misconduct occurred before or 
during service as a judge.” (Emphasis supplied.) Jd. Thus, we 
conclude that the Commission may consider Krepela’s conduct 
as a county attorney to determine whether he should be disci- 
plined for conduct prejudicial to the administration of justice 
which brings the judicial office into disrepute. 


CONCLUSION 
The Counsel for Discipline may not initiate a proceeding to 
discipline a sitting judge. Therefore, we dismiss these 
proceedings. 
DISMISSED. 
HEnnry, C.J., and MILLER-LERMAN, J., not participating. 
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Norma L. HALL ET AL., APPELLEES AND CROSS-APPELLANTS, V. 


PROGRESS Pic, INC., APPELLANT AND CROSS-APPELLEE. 
610 N.W. 2d 420 


Filed May 12, 2000. No. S-98-1190. 


Constitutional Law: Supreme Court: Appeal and Error. Constitutional interpre- 
tation is a question of law on which the Nebraska Supreme Court is obligated to reach 
a conclusion independent of the decision by the trial court. 

Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court, provided that where credible evidence is in conflict on 
a material issue of fact, the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

Constitutional Law: Initiative and Referendum. Although, generally, the rules 
governing the interpretation of legislative enactments apply to constitutional provi- 
sions adopted by the people, such constitutional provisions are to receive a broader 
and more liberal construction than statutes. 

Constitutional Law: Intent. Like statutes, constitutional provisions are not open to 
construction as a matter of course; construction is appropriate only when it has been 
demonstrated that the meaning of the provision is not clear and therefore construction 
is necessary. 

__: __.. In ascertaining the intent of a constitutional provision from its language, the 
words must be interpreted and understood in their most natural and obvious meaning 
unless the subject indicates or the text suggests that they are used in a technical sense. 
Constitutional Law. Every clause in a constitution has been inserted for a useful pur- 
pose and should receive even broader and more liberal construction than statutes. 
Constitutional Law: Equal Protection. When the classifications involved in a con- 
stitutional amendment do not create any suspect class or address any fundamental 
right, the court applies only minimal scrutiny under the equal protection analysis. 
Constitutional Law. A classification will be upheld where it is a rational means of 
promoting a legitimate government interest or purpose. 

Constitutional Law: States. In the area of economic regulation, states are accorded 
wide latitude, and in this economic sphere, it is only the invidious discrimination, the 
wholly arbitrary act, which cannot stand consistently with the 14th Amendment. 
Constitutional Law: Initiative and Referendum. Conflict with existing articles or 
sections of a constitution can afford no logical basis for invalidating an initiative 
amendment. 

Constitutional Law. Constitutional provisions must convey a sufficiently definite 
warning as to the proscribed conduct when measured by common understanding and 
practices. 

Constitutional Law: Statutes: Due Process. When a legislative enactment is chal- 
lenged on vagueness grounds, the issue is whether the two requirements of procedu- 
ral due process are met: (1) adequate notice to citizens and (2) adequate standards to 
prevent arbitrary enforcement. 
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13. Constitutional Law: Proof. The party challenging a constitutional amendment bears 
the burden of establishing its unconstitutionality. 


Appeal from the District Court for Otoe County: RONALD E. 
REAGAN, Judge. Affirmed in part, and in part reversed. 


Leo A. Knowles and Terry Bauman White, of McGrath, 
North, Mullin & Kratz, P.C., for appellant. 


Robert V. Broom, of Broom, Johnson & Clarkson, for 
appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCorRMACK, 
and MILLER-LERMAN, JJ., and CARLSON, Judge. 


WRIGHT, J. 
NATURE OF CASE 

Norma L. Hall, David L. Hansen, Everett Holstein, and John 
K. Hansen (collectively referred to as “the plaintiffs”) brought 
this action alleging that Progress Pig, Inc., is a nonfamily farm 
corporation owning land used in farming, in violation of article 
XII, § 8, of the Nebraska Constitution. The district court held 
that Progress Pig was in violation of article XII, § 8. Progress 
Pig has appealed, and the plaintiffs have cross-appealed. 


SCOPE OF REVIEW 

[1] Constitutional interpretation is a question of law on which 
the Nebraska Supreme Court is obligated to reach a conclusion 
independent of the decision by the trial court. Millennium 
Solutions v. Davis, 258 Neb. 293, 603 N.W.2d 406 (1999). 

[2] In an appeal of an equitable action, an appellate court tries 
factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court, provided that 
where credible evidence is in conflict on a material issue of fact, 
the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. Hall v. 
Progress Pig, Inc., 254 Neb. 150, 575 N.W.2d 369 (1998). 

{3] Although, generally, the rules governing the interpretation 
of legislative enactments apply to constitutional provisions 
adopted by the people, such constitutional provisions are to 
receive a broader and more liberal construction than statutes. Id. 
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FACTS 

In June 1993, the plaintiffs commenced this action in the dis- 
trict court for Otoe County, alleging that the operation of 
Progress Pig by its sole shareholder, David Zahn, violated arti- 
cle XII, § 8. The district court found that the plaintiffs did not 
have standing to pursue their claim and dismissed the petition. 
The plaintiffs appealed to this court, and we reversed the judg- 
ment of the district court and remanded the cause for resolution 
of the issues set forth in the plaintiffs’ petition. See Hall v. 
Progress Pig, Inc., supra. 

On remand, the district court entered judgment for the plain- 
tiffs, holding that although Zahn’s responsibilities constituted 
labor and management, those activities were not within the day- 
to-day labor and management exception contained in article XII, 
§ 8(1)(A). The district court further held that article XII, § 8, did 
not violate the Equal Protection Clause of the U.S. Constitution 
and that Progress Pig lacked standing to challenge article XII, 
§ 8, as void for vagueness because Progress Pig’s conduct was 
clearly prohibited and it could not maintain that the provision 
was void as applied to the conduct of others. 

The plaintiffs are residents of Nebraska who are engaged in 
farming. Hall, a resident of Elmwood, is engaged in general crop 
farming and livestock farming in western Cass County. David 
Hansen is a resident of Anselmo and farms in Custer County, 
growing corn, alfalfa, soybeans, and rye and raising livestock, 
including sheep and cattle. Holstein is a resident of Blair, who 
grows corn and soybeans and raises hogs. John Hansen is a resi- 
dent of Lincoln, who grows corn and soybeans in Madison 
County. The plaintiffs commenced this action to enforce the pro- 
visions of article XII, § 8, commonly known as Initiative 300. 

Zahn grew up in the Syracuse area and now resides on a farm 
approximately 3 miles from Progress Pig’s hog confinement facil- 
ity. He purchased the hog confinement facility now owned by 
Progress Pig in 1984, held the property in his name, and operated 
the facility as the “Dave Zahn Pig Farm.” In 1986, Zahn hired 
Kenneth M. Wamstad to become the assistant manager of the hog 
confinement facility. Wamstad later agreed to become the man- 
ager as long as he could buy into the ownership of the operation. 
In order to accomplish this goal, Zahn incorporated the hog con- 
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finement facility as Progress Pig in 1990, but he always main- 
tained his status as the majority shareholder. When Wamstad left 
the operation in 1994, Zahn became the sole shareholder. 

Progress Pig is a “for-profit” corporation, organized under the 
laws of the State of Nebraska, and operates a hog confinement 
operation near Syracuse in Otoe County. It is a S00-sow opera- 
tion producing 10,000 feeder hogs annually and employing 3 
full-time persons. At trial, Zahn offered an exhibit which placed 
the operations of Progress Pig into nine categories: administra- 
tion, finance, personnel, nutrition/feeding, genetics, herd health, 
operations, maintenance, and marketing. He then testified as to 
his involvement in these categories. 

With regard to administration, Zahn is solely rasponeible for 
developing Progress Pig’s business strategy and handling com- 
puter input, telephone calls, and mail. In finance, Zahn handles 
budgeting, meeting with accountants, bill paying, deposits, 
checkwriting, and computer input. He is also responsible for the 
financial data and the resultant cost analysis that is entered into 
Progress Pig’s computer system. 

Under the personnel category, Zahn is responsible for making 
payroll. He also participates in the management portion of the 
personnel function by hiring and firing employees, setting 
salaries, and conducting employee interviews. 

With regard to the nutrition/feeding category, Zahn meets 
with a nutritionist on a semiannual basis for feed formulation 
and monitors herd efficiency with regard to feeding the hogs. In 
genetics, he meets with a geneticist annually, establishes breed- 
ing strategies, and negotiates with suppliers. 

The herd health function involves working with a veterinarian 
on a semiannual basis. Based on the reports from the veterinar- 
ian, Zahn makes decisions with regard to vaccines and changes 
in the hogs’ feed. In operations, he generates production reports 
for “pro-management” meetings that are conducted once every 
3 months in Des Moines, Iowa. At these meetings, he partici- 
pates with three other farms of similar size in Nebraska and six 
or seven comparatively sized farms in Iowa. 

With respect to maintenance, Zahn is involved in repairs and 
remodeling. He is also responsible for marketing the hogs and, 
on a weekly basis, is involved with setting the prices for the hogs. 
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As time has progressed, Zahn’s involvement in the physical 
chores has been eliminated and replaced by the above activities. 

At trial, Zahn testified that his hired manager was responsible 
for managing and overseeing the chores and the tasks that are 
required to be done on a day-to-day basis in order to operate the 
farm. Additionally, Zahn stated that the manager is to report 
back to him on a weekly or biweekly basis. Douglas E. Beach, 
Zahn’s manager at the time of trial, testified that he was respon- 
sible for overseeing the production, employees, and mainte- 
nance of Progress Pig. Zahn acknowledged that he did not par- 
ticipate in any of the activities necessary for the day-to-day 
operation of the farm except infrequently on an on-call basis. 
These activities were conducted by three onsite managers with 
additional part-time help. 

Zahn is also a part owner of Prime Swine, another hog oper- 
ation. Zahn is a paid consultant for Prime Swine and performs 
many of the same functions as he does for Progress Pig. 

The plaintiffs’ petition alleged that Progress Pig was being 
operated in violation of article XII, § 8, as a for-profit corpora- 
tion engaged in hog farming, since the owner of more than 50 
percent of the stock of the corporation neither resides on the 
farm nor actively engages in the day-to-day labor and manage- 
ment of the farm. It is undisputed that Zahn owns all the stock 
of the corporation and that at no time did Zahn reside on the land 
owned by the corporation. 

On September 17, 1998, the district court held that Progress 
Pig was in violation of article XII, § 8; that article XII, § 8, did 
not violate the U.S. Constitution’s Equal Protection Clause; and 
that Progress Pig did not have standing to challenge article XII, 
§ 8, on the ground that it was void for vagueness. Progress Pig 
appealed, and the plaintiffs have cross-appealed. 


ASSIGNMENTS OF ERROR 

Progress Pig assigns as error that the district court erred (1) 
in finding that labor and management activities conducted by 
Zahn did not come within the exception contained in article XII, 
§ 8(1)(A); (2) in holding that common knowledge, rather than 
any evidence in the record, demonstrated that the size, noise, 
space, and feed differences between the sources of pork and 
poultry provided a rational basis for treating the two industries 
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differently; and (3) in holding that Progress Pig lacked standing 
to challenge article XII, § 8, as void for vagueness because 
Progress Pig’s conduct was clearly prohibited by the amendment 
and that it could not maintain that the amendment is vague as 
applied to the conduct of others. 

In their cross-appeal, the plaintiffs assert that the district 
court erred in determining that Zahn engaged in labor and man- 
agement within the meaning of article XII, § 8, and in excluding 
certain evidence and the testimony of Martin Strange and David 
Hansen. 


ANALYSIS 
Article XII of the Nebraska Constitution was amended by the 
addition of § 8 and its subsections as a result of the passage of 
Initiative 300 on November 2, 1982. Article XII, § 8(1), now 
States: 
No corporation or syndicate shall acquire, or otherwise 
obtain an interest, whether legal, beneficial, or otherwise, 
in any title to real estate used for farming or ranching in 
this state, or engage in farming or ranching. 

Corporation shall mean any corporation organized 
under the laws of any state of the United States or any 
country or any partnership of which such corporation is a 
partner. 

Farming or ranching shall mean (i) the cultivation of 
land for the production of agricultural crops, fruit, or other 
horticultural products, or (ii) the ownership, keeping or 
feeding of animals for the production of livestock or live- 
stock products. 


These restrictions shall not apply to: 

(A) A family farm or ranch corporation. Family farm or 
ranch corporation shall mean a corporation engaged in 
farming or ranching or the ownership of agricultural land, 
in which the majority of the voting stock is held by mem- 
bers of a family, or a trust created for the benefit of a mem- 
ber of that family, related to one another within the fourth 
degree of kindred according to the rules of civil law, or 
their spouses, at least one of whom is a person residing on 
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or actively engaged in the day to day labor and manage- 
ment of the farm or ranch and none of whose stockholders 
are non-resident aliens and none of whose stockholders are 
corporations or partnerships, unless all of the stockholders 
or partners of such entities are persons related within the 
fourth degree of kindred to the majority of stockholders in 
the family farm corporation. 


(F) Agricultural land operated by a corporation for the 
purpose of raising poultry. 


LABOR AND MANAGEMENT ACTIVITIES 

Progress Pig claims the district court erred in determining 
that the labor and management activities conducted by Zahn do 
not meet the requirements of article XII, § 8(1)(A). While the 
district court determined that Zahn was engaged in the labor and 
management of Progress Pig, the court concluded that Zahn was 
not actively engaged in the “‘day to day labor and manage- 
ment’” of the hog operation. 

Progress Pig claims that Zahn’s activities of maintaining, 
enhancing, and continuing the ongoing production of the opera- 
tion were essential to the success of the corporation and that his 
ongoing labor and management activities regarding administra- 
tion, finance, personnel, nutrition/feeding, genetics, herd health, 
operations, maintenance, and marketing involved him in the 
day-to-day affairs of the farm such that the requirements of arti- 
cle XII, § 8, were met. 

[4] This case requires us to examine the constitutional provi- 
sion “actively engaged in the day to day labor and management 
of the farm or ranch.” See Neb. Const. art. XII, § 8. Like 
Statutes, constitutional provisions are not open to construction 
as a matter of course; construction is appropriate only when it 
has been demonstrated that the meaning of the provision is not 
clear and therefore construction is necessary. Hall v. Progress 
Pig, Inc., 254 Neb. 150, 575 N.W.2d 369 (1998). Constitutional 
interpretation is a question of law on which the Nebraska 
Supreme Court is obligated to reach a conclusion independent 
of the decision by the trial court. Millennium Solutions v. Davis, 
258 Neb. 293, 603 N.W.2d 406 (1999). Although, generally, the 
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rules governing the interpretation of legislative enactments 
apply to constitutional provisions adopted by the people, such 
constitutional provisions are to receive a broader and more lib- 
eral construction than statutes. Hall v. Progress Pig, Inc., supra. 

(5] In ascertaining the intent of a constitutional provision 
from its language, the words must be interpreted and understood 
in their most natural and obvious meaning unless the subject 
indicates or the text suggests that they are used in a technical 
sense. Pig Pro Nonstock Co-op v. Moore, 253 Neb. 72, 568 
N.W.2d 217 (1997). The court may not supply any supposed 
omission, or add words to or take words from the provision as 
framed. It must be construed as a whole, and no part will be 
rejected as meaningless or surplusage, if it can be avoided. If the 
meaning is clear, the court will give to it the meaning that obvi- 
ously would be accepted and understood by the layperson. Jd. 

[6] Ultimately, the issue is whether Zahn, the sole shareholder 
of Progress Pig, was actively engaged in the day-to-day labor 
and management of the farm as required by article XII, 
§ 8(1)(A). In our interpretation, the terms “actively engaged,” 
“day to day,” “labor,” and “management” should be given their 
most natural and obvious meaning, since there is nothing to sug- 
gest that these terms are used in a technical sense. Every clause 
in a constitution has been inserted for a useful purpose and 
should receive even broader and more liberal construction than 
statutes. Hall v. Progress Pig, Inc., supra. 

In the context of article XII, § 8, the phrase “day-to-day labor 
and management” refers to those activities that occur as a rou- 
tine part of the farm or ranch operation. “Day-to-day” is defined 
as “occurring each day; daily.” Webster’s Encyclopedic 
Unabridged Dictionary of the English Language 370 (1989). 
“Active[ly]” means “constantly engaged.” Jd. at 15. 

Webster’s Encyclopedic Unabridged Dictionary of the 
English Language at 798 defines labor as “work, esp. of a hard 
or fatiguing kind; toil.” Historically, the term “labor” has been 
associated with physical activity. See Walsh v. International 
Fidelity Insurance Co., 55 Misc. 2d 565, 285 N.Y.S.2d 327 
(1967). In American Surety Co. of New York v. Stuart, 151 
S.W.2d 886, 887 (Tex. App. 1941), the court noted: “ ‘In legal 
significance labor implies toil; exertion producing weariness; 
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manual exertion of a toilsome nature.’” This would imply that 
labor involves physical activity which would be necessary in the 
day-to-day workings of the farm or ranch. Management is the 
“act or manner of managing.” Webster’s Encyclopedic 
Unabridged Dictionary of the English Language at 870. To man- 
age means to “take charge or care of.” Jd. at 869. 

The terms “labor” and “management,” as they would com- 
monly be interpreted, would encompass all the activities per- 
taining to a farm or ranch. Use of the terms “labor” and “man- 
agement” in conjunction is meant to include all the activities 
that must be done in the operation of the particular farm or 
ranch. Thus, to be actively engaged in the day-to-day labor and 
management of the farm or ranch requires that such person be 
involved on a daily or routine basis in all aspects of the farm or 
ranch activities, be it labor or management. Labor would 
encompass the physical chores attendant to the farm, and man- 
agement would encompass the mental and business activities of 
the operation. 

This interpretation is consistent with the requirement that a 
shareholder either reside on the property or be actively engaged 
in the day-to-day labor and management of the farm. What labor 
and management activities will be required depends in large part 
on the type of farm or ranch operation that is being conducted. 

A schedule prepared by Zahn’s former manager, Wamstad, 
divides the operation of the farm into four divisions: farrowing, 
old nursery, prenursery, and grower-finisher. There are numer- 
ous chores to be completed daily in each division. As required 
by article XII, § 8, the shareholder must be “actively engaged” 
in both labor and management. Labor on the hog farm included 
farrowing activities, checking the condition of the hogs and 
sows, Cleaning the pens, moving the hogs, administering medi- 
cations, and various other activities. To be “actively engaged” as 
understood by the common layperson would require that a per- 
son actually conduct such activities on a daily basis, not desig- 
nate such activities to other individuals. 

The evidence established that in addition to Zahn’s activities, 
there were numerous chores that had to be completed each day, 
as described by Wamstad. In the farrowing activities, the morn- 
ing routine included walking through the “youngest room” and 
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checking for new litters, feeding various rooms of sows, record- 
ing information, checking temperatures, checking the physical 
condition of the sows, “‘creep feeding” as needed, administering 
sow mix, rechecking the sows that may be farrowing, sorting 
and processing the litters born the previous night, checking 
every new piglet for certain conditions, and administering med- 
ications and feed supplements. Zahn did none of these tasks, 
except when called upon on an infrequent basis. 

At the time of trial, Zahn had a full-time manager, Beach, 
who lived on the site of Progress Pig, plus two assistant man- 
agers who oversaw the operation of the facility. Beach stated in 
his deposition, ‘I oversee the production and employees ... . 
I’m just basically in charge of it all.” Wamstad testified regard- 
ing the amount of time Zahn spent on the premises as far as run- 
ning the facility day in and day out, that Zahn pretty well let 
Wamstad “take care of all the shots.” He saw Zahn once a week 
regularly and, most of the time, two or three times a week. In 
addition, he talked to Zahn two or three times per week on the 
telephone. 

The evidence shows that Zahn spent no time working with the 
hogs and approximately one-quarter of an hour per month clean- 
ing or repairing buildings or working outside. Most of the func- 
tions that took place on the farm were those activities which 
involved the actual handling, feeding, and nurturing of the 
piglets. Zahn was not involved in this aspect of the farm, except 
for an infrequent or an on-call basis. 

In Pig Pro Nonstock Co-op v. Moore, 253 Neb. 72, 568 
N.W.2d 217 (1997), we made it clear that article XII, § 8, read 
as a whole, reflected an intent to prohibit individuals who are 
not members of the same family or a Nebraska Indian tribe from 
forming and utilizing a corporation to own and operate farm or 
ranch land for their personal economic gain, other than for the 
specific uses set forth in § 8(1)(E) through (N). Being actively 
engaged in the day-to-day labor and management of the farm or 
ranch requires that the shareholder be involved in all aspects of 
the activity, whether it be labor or management, on a daily basis. 
Although the district court concluded that Zahn was engaged in 
labor and management, but not on an active, daily basis, we con- 
clude that most, if not all, of Zahn’s activities were involved in 
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the management end of the operation and that the amount of 
labor performed by Zahn in direct relationship to the hog- 
raising activities was minimal. 

If the management and labor activities can be performed by a 
shareholder who does not reside on the farm or ranch, then 
absentee ownership and management is possible. It is the 
“absentee ownership and operation of farm and ranch land by a 
corporate entity which the plain language of article XII, § 8, 
prohibits.” Pig Pro Nonstock Co-op, 253 Neb. at 91, 568 N.W.2d 
at 228. Article XII, § 8, requires that the shareholder must be on 
the farm or ranch, either by residing on the site or being actively 
engaged in the day-to-day labor and management. 

In an appeal of an equitable action, an appellate court tries 
factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court, provided that 
where credible evidence is in conflict on a material issue of fact, 
the appellate court considers and may give weight to the fact 
that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. Hall v. 
Progress Pig, Inc., 254 Neb. 150, 575 N.W.2d 369 (1998). 
According to our review of the record, we conclude that Zahn is 
involved in minimal labor as that term is defined under the 
amendment. Article XII, § 8, requires that both labor and man- 
agement activities be performed on an active, day-to-day basis. 
Zahn has not established that he has met that requirement. 


EQUAL PROTECTION 

Progress Pig claims the district court erred in concluding that 
article XII, § 8, does not violate the Equal Protection Clause of 
the 14th Amendment to the U.S. Constitution. The Equal 
Protection Clause provides that no state shall “deny to any per- 
son within its jurisdiction the equal protection of the laws.” 
According to article XII, § 8(1)(F), agricultural land operated by 
a corporation for the purpose of raising poultry is exempted 
from the limitations of corporate ownership imposed by the con- ~ 
stitutional amendment. Progress Pig argues there is no evidence 
demonstrating that there is a rational basis for treating the pork 
and poultry industries differently. It claims that article XII, § 8, 
denies equal protection because the exemption of poultry pro- 
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ducers is not rationally related to achieving any legitimate state 
purpose. 

{7] As the district court correctly noted, the classification 
does not involve a fundamental right or a suspect class. When 
the classifications involved in the amendment do not create any 
suspect class or address any fundamental right, we apply only 
minimal scrutiny under the equal protection analysis. See Police 
Department of Chicago v. Mosley, 408 U.S. 92, 92 S. Ct. 2286, 
33 L. Ed. 2d 212 (1972). Therefore, the standard of review is 
whether the amendment is rationally related to achieving any 
legitimate state purpose. 

[8] As such, we examine the evidence to determine if there is 
any rational basis for excluding agricultural land operated by a 
corporation for the purpose of raising poultry. Under this 
approach, a classification will be upheld where it is a rational 
means of promoting a legitimate government interest or pur- 
pose. Metropolitan Life Ins. Co. v. Ward, 470 U.S. 869, 105 S. 
Ct. 1676, 84 L. Ed. 2d 751 (1985). 

The burden is on Progress Pig to show that the amendment 
has no rational basis. In other words, a presumption of constitu- 
tionality can be overcome only if the party challenging its con- 
stitutionality negates every conceivable basis that might support 
the amendment. 

[9] In the area of economic regulation, states are accorded 
wide latitude, and in this economic sphere, it is only the invidi- 
ous discrimination, the wholly arbitrary act, which cannot stand 
consistently with the 14th Amendment. New Orleans v. Dukes, 
427 U.S. 297, 96 S. Ct. 2513, 49 L. Ed. 2d 511 (1976). Such 
social and economic regulations have the presumption of ratio- 
nality that can only be overcome by a clear showing of arbi- 
trariness and irrationality. In other words, the 14th Amendment 
is violated only when the various treatment of different groups 
is so unrelated to the achievement of any combination of a leg- 
islative purpose that it can only be concluded that the passage of 
the amendment was irrational. 

[10] In the first federal constitutional challenge to article XII, 
§ 8, we held that the amendment did not conflict with the Equal 
Protection Clause of the 14th Amendment to the U.S. 
Constitution. See Omaha Nat. Bank v. Spire, 223 Neb. 209, 389 
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N.W.2d 269 (1986). Obviously, Progress Pig cannot claim that 
the amendment violates the Nebraska Constitution. Conflict 
with existing articles or sections of a constitution can afford no 
logical basis for invalidating an initiative amendment. /d., citing 
Floridians Against Casino Takeover v. Let’s Help, 363 So. 2d 
337 (Fla. 1978), receded on other grounds, Fine v. Firestone, 
448 So. 2d 984 (Fla. 1984). 

The matter was again addressed in MSM Farms, Inc. v. Spire, 
927 F.2d 330 (8th Cir. 1991). There, MSM Farms sought a dec- 
laration that the amendment violated the Equal Protection and 
Due Process Clauses of the 14th Amendment. The U.S. District 
Court for the District of Nebraska upheld the law, and the cor- 
poration appealed. On appeal, the Eighth Circuit held that 
retaining and promoting family farm operations in Nebraska 
was a legitimate state interest and that the voters reasonably 
could have believed that enacting the initiative preventing non- 
family corporate ownership would promote family farm opera- 
tions. Thus, the court determined that the provision did not vio- 
late the Equal Protection Clause of the 14th Amendment. 

The Eighth Circuit noted that article XII, § 8, was similar to 
statutory provisions adopted by eight other midwestern states. 
The court had concluded that the Nebraska voters sought to 
retain and promote family farm operations in Nebraska and 
sought to prevent a perceived threat that would stem from unre- 
stricted corporate ownership of Nebraska farmland by prevent- 
ing the concentration of farmland in the hands of nonfamily cor- 
porations. The Eighth Circuit concluded that such a policy 
represented a legitimate state interest under the Equal Protection 
Clause. “Whether in fact the law will meet its objectives is not 
the question: the equal protection clause is satisfied if the peo- 
ple of Nebraska could rationally have decided that prohibiting 
non-family farm corporations might protect an agriculture 
where families own and work the land.” (Emphasis omitted.) 
927 F.2d at 333, citing Minnesota v. Clover Leaf Creamery Co., 
449 USS. 456, 101 S. Ct. 715, 66 L. Ed. 2d 659 (1981). 

We conclude that the evidence supports a rational basis for 
exempting agricultural land operated by a corporation for the 
purpose of raising poultry. Progress Pig did not sustain its bur- 
den of proving that article XII, § 8, is not rationally related to 
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any state purpose and that there is no rational basis for differen- 
tiating between the poultry and hog industries. It failed to show 
that such classification was arbitrary or irrational. Its evidence 
suggested that both industries involve the production of farm 
animals on a confinement basis, but such evidence is not suffi- 
cient to show that there is no rational basis for the 
differentiation. 

The plaintiffs offered exhibits 35 through 38 and the testimony 
of Strange and David Hansen. The purpose of the evidence was 
to show the differences between the hog and poultry industries. 
Although the district court excluded the evidence and found that 
common knowledge rather than evidence in the record demon- 
strated that the size, noise, space, and feed differences between 
pork and poultry provided a rational basis for treating the two 
industries differently, we conclude that the district court erred in 
not admitting the plaintiffs’ evidence on this issue. 

The plaintiffs’ evidence showed that at the time Initiative 300 
was passed, the poultry industry was almost entirely owned by 
corporations, while the hog industry was not. An offer of proof 
was made as to the testimony of Strange, the program director 
for the Center for Rural Affairs, a nonprofit corporation con- 
cerned with the economic and environmental issues of rural 
_ America: 

If allowed to testify Mr. Strange would testify as of 1982 it 
was widely recognized and common knowledge that the 
poultry industry was nearly completely controlled by ver- 
tically integrated corporations which contracted for pro- 
duction, reproducers who had little or no opportunity, mar- 
ket for poultry. These producers tended to be relatively 
large in scale. [T]he pork industry was still largely in the 
hands of family farmers, but that corporate farming was 
increasing in the pork industry as well. I also concluded 
that prohibiting corporate production of poultry in 
Nebraska would be [aJkin to merely granting a monopoly 
to existing poultry corporate farms, but that restrictions on 
corporate hog production might actually help support fam- 
ily farms. 

The plaintiffs’ evidence showed that the poultry industry was 
almost completely integrated by corporations at the time article 
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XII, § 8, was passed and that the hog industry was not. Exhibit 
36 showed that by 1970, over 98 percent of all chickens were 
produced under contract to large, integrated corporations. 
Contractor control was most pervasive in broiler and egg con- 
tracts, and control extended into the day-to-day husbandry prac- 
tices. At the opposite extreme, contractors for feed cattle and 
feeder hogs exerted little or no control over the production pro- 
cess, with nearly all contracts being nothing more than contracts 
for future delivery. 


VAGUENESS 

Progress Pig claims it had standing to challenge article XII, 
§ 8, as void for vagueness. The district court found that Progress 
Pig lacked standing to assert a claim of vagueness since it 
engaged in conduct which was clearly prohibited by the ques- 
tioned provision and could not maintain that the statute was 
vague when applied to the conduct of others. The district court 
determined that Progress Pig had no standing because to have 
standing to assert a claim of vagueness, one must not have 
engaged in conduct which is clearly prohibited by the ques- 
tioned amendment. See State v. Irons, 254 Neb. 18, 574 N.W.2d 
144 (1998). 

We have not previously addressed the issue of whether one 
can challenge an amendment to the Nebraska Constitution as 
being void for vagueness under the U.S. Constitution. However, 
the Court of Appeals of Texas recently entertained such a chal- 
lenge. In Rooms With A View v. Private Nat. Mortg., 7 S.W.3d 
840 (Tex. App. 1999), the court was asked to determine whether 
a voter-approved state constitutional amendment was unconsti- 
tutionally vague. The court stated that in interpreting a constitu- 
tional provision, it would use the same guidelines as it would in 
interpreting statutes. 

Like statutes, constitutional provisions are not open to con- 
struction as a matter of course; construction is appropriate only 
when it has been demonstrated that the meaning of the provision 
is not clear and that construction is necessary. Hall v. Progress 
Pig, Inc., 254 Neb. 150, 575 N.W.2d 369 (1998). 

In Pig Pro Nonstock Co-op v. Moore, 253 Neb. 72, 568 
N.W.2d 217 (1997), we concluded that the term “non-profit cor- 
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poration” was not specifically defined in article XII, § 8, of the 
Nebraska Constitution, and therefore its meaning was unclear 
and required judicial construction. Similarly, the phrase 
“actively engaged in the day to day labor and management” is 
not specifically defined and therefore requires judicial 
construction. 

In order to clearly violate the terms of article XII, § 8, Zahn 
would have to have engaged in no labor and management activ- 
ities of the farm. The issue is not whether Zahn engaged in any 
activity related to the labor and management of the farm, but 
whether Zahn was actively engaged in the day-to-day labor and 
management of the farm. Therefore, we conclude that Progress 
Pig has standing to assert a claim of vagueness and that the dis- 
trict court’s determination that Progress Pig lacked standing was 
in error. 

[11,12] In a vagueness challenge to a state constitutional 
amendment, the amendment is not measured against the state’s 
constitution, but by whether it satisfies the requirements of due 
process under the 14th Amendment. Challenges to state con- 
stitutional amendments must be measured against the federal 
Constitution and are therefore measured against the require- 
ments of the 14th Amendment. Constitutional provisions must 

.convey a sufficiently definite warning as to the proscribed con- 
duct when measured by common understanding and practices. 
See Roth v. United States, 354 U.S. 476, 77 S. Ct. 1304, 1 L. 
Ed. 2d 1498 (1957). In addressing a vagueness challenge to a 
statute, which approach we now apply to a challenge to a con- 
Stitutional amendment, we have stated that when a legislative 
enactment is challenged on vagueness grounds, the issue is 
whether the two .requirements of procedural due process are 
met: (1) adequate notice to citizens and (2) adequate standards 
to prevent arbitrary enforcement. Daily v. Board of Ed. of 
Morrill Cty., 256 Neb. 73, 588 N.W.2d 813 (1999). Due pro- 
cess requires that an enactment supply a person of ordinary 
intelligence a reasonable opportunity to know what is prohib- 
ited and explicit standards for those who apply it. Jd. A statute 
will not be deemed vague if it uses ordinary terms which find 
adequate interpretation in common usage and understanding. 
Id. 
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(13] In our determination of whether the constitutional 
amendment is vague, we begin with the presumption that the 
amendment is constitutional. See United States v. National 
Dairy Corp., 372 U.S. 29, 83 S. Ct. 594, 9 L. Ed. 2d 561 (1963). 
The party challenging the constitutional amendment bears the 
burden of establishing its unconstitutionality. Rooms With A 
View v. Private Nat. Mortg., 7 S.W.3d 840 (Tex. App. 1999). 
Progress Pig bears the burden of establishing that article XII, 
§ 8, is unconstitutionally vague. It must show that the amend- 
ment does not give fair notice of what is required for compliance 
with the amendment and that the amendment invites arbitrary 
and discriminatory enforcement by its lack of guidance for those 
charged with its enforcement. See Hoffman Estates v. Flipside, 
Hoffman Estates, 455 U.S. 489, 102 S. Ct. 1186, 71 L. Ed. 2d 
362 (1982). 

We conclude that article XII, § 8, is not void for vagueness. 
Zahn is given fair notice of what is required for compliance, and 
such requirements do not invite arbitrary and discriminatory 
enforcement. 


CONCLUSION 

For the reasons set forth herein, we conclude that Progress 
Pig is in violation of article XII, § 8, of the Nebraska 
Constitution, as Zahn is not actively engaged in the day-to-day 
labor and management of the operation. We also conclude that 
article XII, § 8, does not violate the Equal Protection Clause of 
the 14th Amendment to the U.S. Constitution and is not uncon- 
Stitutionally vague. 

Thus, we affirm the judgment of the district court in all 
respects except for its determination that Progress Pig did not 
have standing to challenge article XII, § 8, as being void for 
vagueness. That portion of the district court’s judgment is 
reversed. We decline to further address the issues set forth in the 
plaintiffs’ cross-appeal. 

AFFIRMED IN PART, AND IN PART REVERSED. 

STEPHAN, J., not participating. 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. ___. Where reasonable minds differ as to whether an inference supporting the ulti- 
mate conclusion can be drawn, summary judgment should not be granted. 

3. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

4. Words and Phrases. An “account stated” is an agreement between persons who have 
had previous dealings determining the amount due by reason of such transactions. 

5. Actions. Generally, an action on an account stated is a new and independent cause of 
action founded on the agreed balance due upon the account rendered. In such an 
action, the plaintiff must allege that the account was, in fact, stated and agreed to, 
although the failure to expressly allege the account stated may be waived by joining 
issue on the matter. 

6. Pleadings. The purpose of pleadings is to frame the issues upon which a cause is to 
be tried, and the issues in a given case will be limited to those which are pled. 

7. Attorney Fees: Courts. Courts have traditional authority to supervise the charging of 
fees for professional services under their inherent power to regulate the practice of 
law. 

8. Attorney Fees. An attomey may not recover for services rendered if those services 
are rendered in contradiction to the requirements of professional responsibility and are 
inconsistent with the character of the profession. 

9. Attorney and Client: Trial. In an action by an attorney to recover a fee, the value of 
the attomney’s services is ordinarily a question of fact for the jury. Circumstances and 
the testimony of nonexpert witnesses may form a basis for the fact determination of 
reasonable values of an attorney’s services. 


Appeal from the District Court for Douglas County: J. 
PaTRICK MULLEN, Judge. Reversed and remanded for further 
proceedings. 


David Geier, of Healey & Wieland Law Firm, for appellants. 


H. Daniel Smith, of Dwyer, Smith, Grimm, Gardner, Lazer, 
Pohren & Rogers, for appellee. 
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STEPHAN, J. 

This is an action brought by the law firm of Sherrets, Smith & 
Gardner, P.C., subsequently known as Smith & Gardner, Inc. (the 
firm), to recover attorney fees allegedly owed by MJ Optical, Inc. 
Although Optical Illusions, Inc., was named as a codefendant, 
the record does not reflect any legal services provided to that cor- 
poration, and we therefore make no further reference to it in this 
opinion. The district court for Douglas County, Nebraska, 
entered summary judgment in favor of the firm. MJ Optical 
appealed from this order, and we moved the appeal to our docket 
on our own motion, pursuant to our obligation to regulate the 
caseloads of the appellate courts. See Neb. Rev. Stat. § 24-1106 
(Reissue 1995). We conclude that the record reflects genuine 
issues of material fact which preclude summary judgment, and 
therefore reverse, and remand for further proceedings. 


BACKGROUND 

In its operative amended petition, the firm alleged that it 
entered into an oral contract with MJ Optical whereby legal ser- 
vices were to be provided on an “hourly basis.” The firm alleged 
that “[a] dispute has arisen regarding the legal services 
requested and the corresponding amount due for such legal ser- 
vices.” It alleged that it charged MJ Optical a total of 
$86,861.75, of which $26,500 had been paid, and it sought judg- 
ment for the alleged balance due in the amount of $60,361.75, 
as well as prejudgment interest and costs. MJ Optical filed an 
answer consisting of a general denial. 

Following discovery, the firm filed a motion for summary 
judgment. Evidence offered in support of and in opposition to 
the motion reflects that at all relevant times, Paul J. Gardner, a 
principal in the firm, was an attorney licensed to practice law in 
the State of Nebraska, and that Michael J. Hagge was the sole 
shareholder of MJ Optical. Gardner began performing legal ser- 
vices for MJ Optical in approximately 1986 and was responsible 
on behalf of the firm for the billings which are the subject of this 
action. 
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In March 1993, after various services had been performed, 
the unpaid balance on MJ Optical’s account with the firm was 
approximately $13,699.26. A billing statement dated April 1993 
added $27,712.13 to the balance for services relating to the 
acquisition by MJ Optical of the assets of a company known as 
Commercial Optical. Beginning in June 1993, and continuing 
until June 1994, additional charges for services rendered pri- 
marily in connection with the defense of a federal court lawsuit 
relating to the Commercial Optical acquisition increased the 
firm’s billed amount to $85,821.67. MJ Optical made payments 
in the amount of $10,000 on December 8, 1994, $10,000 on 
December 21, 1994, and $6,500 on February 28, 1995. 

In deposition testimony, Hagge stated his understanding that 
all legal work in connection with the acquisition of Commercial 
Optical was to be done for a flat fee of $25,000. In Gardner’s 
deposition, he denied any such agreement. The record contains 
no engagement letter or other document constituting an agree- 
ment as to how billing for legal services was to be accom- 
plished. Hagge stated in an affidavit that he was never certain 
how the fees were calculated, and Gardner testified that the only 
documents reflecting how the fees were to be determined were 
the monthly billing statements. 

In this regard, the record includes two sets of billing state- 
ments dating from February 1992 to February 1995. There are 
several discrepancies between the two sets of statements, 
including different interest charges, work entries included on 
one statement but not the other, and identical work entries hav- 
ing different listed dates of performance. In his deposition, 
Gardner could not explain the existence of the two sets of state- 
ments or the discrepancies between them. 

The billing statements vary as to the specificity with which 
the legal services are described. None of the work entries con- 
tain a corresponding notation of the time spent, the attorney who 
performed the work, or the hourly rate charged. Furthermore, 
none of the work entries on billing statements dated before 
August 1993 reflect the date on which the services were per- 
formed. Some, but not all, of the billing statements include a 
printed statement that provides in part: “While the Firm uses 
‘standard’ hourly rates which change from time to time without 


SHERRETS, SMITH v. MJ OPTICAL, INC. 427 
Cite as 259 Neb. 424 


notice, nonetheless, other rates may be used depending on 
degree of complexity, intensity of effort, potential liability, or 
result achieved.” Although Gardner testified in his deposition 
that this represented the policy of the firm, his testimony was 
disputed by James D. Sherrets, the senior member of the firm 
during the period in question, who testified by deposition that 
the method of billing was discretionary with each attorney. 

In Gardner’s deposition testimony, he could not testify with 
certainty as to his hourly rate during 1993 and 1994, or whether 
his rate ever increased. He could only speculate as to his hourly 
rate at that time. Gardner admitted that Hagge was never asked 
to sign an engagement letter and that no document existed spec- 
ifying the hourly rate to be charged for legal services provided 
to MJ Optical or any other information regarding the manner in 
which the firm would determine its fees. 

Sherrets described Gardner’s billing practice in a deposition 
offered in opposition to the motion for summary judgment. 
Sherrets stated that he occasionally reviewed Gardner’s bills to 
MJ Optical and noticed that Gardner 

had a habit of stripping out all of the underlying data, 
specifically who had worked on the account, how much 
had been logged-in time, what the billing rates were, the 
days on which the service was performed, all of which 
would allow someone to go back if you had even a portion 
of it and figure out how much you were really being billed 
for something. 
Sherrets also testified that Gardner thought he could optimize 
his income by generating clients and then delegating the actual 
work to the associates in the firm rather than performing the 
work himself. During the period in question, Sherrets became 
concerned regarding Gardner’s billing practices “because of the 
bills he was sending out relative to the time he was actually 
working.” As a result of these concerns and others, Sherrets sev- 
ered his business relationship with Gardner in 1995. 

Rodney A. Halstead, a former associate with the firm, testi- 
fied by deposition that he performed legal work for MJ Optical 
between 1992 and 1994. Halstead was able to identify several 
entries on billing statements sent to MJ Optical between 1992 
and 1994 for work he was reasonably certain that he had per- 
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formed. Halstead disputed the billing for over $27,000 in attor- 
ney fees during April 1993 for work done on the Commercial 
Optical acquisition. Halstead stated that Gardner would have 
been required to work 40 hours per week for 5 weeks at $125 
per hour in order to generate a fee of that amount. Halstead tes- 
tified that he worked on the transaction with Gardner and did not 
believe that it involved that amount of time. 

In his affidavit and deposition testimony, Hagge indicated 
that he was personally involved in dealings with Gardner. Hagge 
stated that the comptroller of MJ Optical received the bills from 
the firm and would discuss with Hagge those fees which the 
comptroller felt were excessive. Hagge stated that until June 
1992, he never questioned the bills received from the firm, 
which he paid in full. However, he disagreed with the amounts 
which the firm billed to MJ Optical in 1993 and 1994. 

In a letter to Hagge dated June 8, 1994, Gardner outlined a 
proposal to settle their fee dispute by reducing the outstanding 
balance to $60,000 if Hagge would agree to pay six $10,000 
monthly installment payments before the end of the year. In this 
letter, Gardner reminded Hagge of his statement in a previous 
conversation that “ ‘this has gone on long enough and I will get 
you (us) paid soon, I give you my word of honor.’” Hagge tes- 
tified that he remembered this conversation with Gardner, but 
‘that his statement was, “I will pay you what I owe you.” The let- 
ter directed Hagge to sign in the space provided and return it to 
Gardner if he agreed to the settlement offer. Hagge testified that 
he did not accept the settlement offer but paid the firm the 
amount he believed to be owed by MJ Optical. 

In its order dated November 25, 1998, the district court 
concluded: 

Defendants’ partial payments toward the entire amount 
shows defendants’ knowledge, agreement and acceptance 
of the greater sum. 

Defendants were aware of the complexity and pro- 
tracted nature of plaintiff’s representation in all of its 
aspects. Although the hourly charges may not have been 
discussed and even may have changed, the defendants 
never inquired or complained about the plaintiff’s billing. 
Defendants’ partial payments and lack of stated concern 
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for over 3 years demonstrates defendants’ acceptance of 
plaintiff’s billings as fair and reasonable. 

The attorney fee billings in this case constitute an 
account stated. And further, the evidence shows as a matter 
of law that plaintiff’s legal fees were fair and reasonable. 


ASSIGNMENTS OF ERROR 

MJ Optical contends that the district court erred in (1) grant- 
ing summary judgment to the firm, (2) holding that the firm was 
entitled to judgment based upon a theory of account stated when 
the pleadings do not allege a cause of action on that basis, (3) 
holding that the firm had established an account stated, and (4) 
holding that the attorney fees sought by the firm were fair and 
reasonable as a matter of law. 

The firm contends on cross-appeal that the district court 
should have made specific findings that it was entitled to pre- 
judgment interest pursuant to Neb. Rev. Stat. § 45-103.02 
(Reissue 1998). 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Pfeifer v. E.I. Du Pont de Nemours & Co., 258 
Neb. 756, 606 N.W.2d 773 (2000); Fossett v. Board of Regents, 
258 Neb. 703, 605 N.W.2d 465 (2000); Derr v. Columbus 
Convention Ctr., 258 Neb. 537, 604 N.W.2d 414 (2000). 

[2] Where reasonable minds differ as to whether an inference 
supporting the ultimate conclusion can be drawn, summary 
judgment should not be granted. Dvorak v. Bunge Corp., 256 
Neb. 341, 590 N.W.2d 682 (1999). 

[3] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Knoll 
v. Board of Regents, 258 Neb. 1, 601 N.W.2d 757 (1999); 
Bargmann v. State, 257 Neb. 766, 600 N.W.2d 797 (1999); 
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Schweitzer v. American Nat. Red Cross, 256 Neb. 350, 591 
N.W.2d 524 (1999). 


ANALYSIS 

[4-6] At the outset, we disagree with the district court’s char- 
acterization of this case as an action on an account stated. An 
“account stated” is an agreement between persons who have had 
previous dealings determining the amount due by reason of such 
transactions. John Deere Co. of Moline v. Ramacciotti Equip. 
Co., 181 Neb. 273, 147 N.W.2d 765 (1967). Generally, “[aJn 
action on an account stated is a new and independent cause of 
action founded on the agreed balance due upon the account ren- 
dered.” 1 Am. Jur. 2d Accounts and Accounting § 48 (1994). In 
such an action, the plaintiff “must allege that the account was, in 
fact, stated and agreed to, although the failure to expressly 
allege the account stated may be waived by joining issue on the 
matter.” Jd. In the instant case, the firm did not allege an account 
balance agreed upon by the parties, but, rather, expressly alleged 
an oral contract for legal services to be performed on an hourly 
basis, and a subsequent “dispute . . . regarding the legal services 
requested and the corresponding amount due for such legal ser- 
vices.” The purpose of pleadings is to frame the issues upon 
which a cause is to be tried, and the issues in a given case will 
‘be limited to those which are pled. Buffalo County v. Kizzier, 
250 Neb. 180, 548 N.W.2d 757 (1996). Thus, we treat the action 
as one on an oral contract for legal services, as it is character- 
ized in the amended petition. 

[7,8] We have recognized that courts have traditional author- 
ity to supervise the charging of fees for professional services 
under their inherent power to regulate the practice of law. State 
ex rel. FirsTier Bank v. Mullen, 248 Neb. 384, 534 N.W.2d 575 
(1995). See, also, Kirby v. Liska, 214 Neb. 356, 334 N.W.2d 179 
(1983). An attorney may not recover for services rendered if 
those services are rendered in contradiction to the requirements 
of professional responsibility and are inconsistent with the char- 
acter of the profession. Zimmerman v. FirsTier Bank, 255 Neb. 
410, 585 N.W.2d 445 (1998); State ex rel. FirsTier Bank v. 
Mullen, supra. Canon 2, DR 2-106, of the Code of Professional 
Responsibility provides in part: 


SHERRETS, SMITH v. MJ OPTICAL, INC. 431 
Cite as 259 Neb. 424 


(A) A lawyer shall not enter into an agreement for, 
charge, or collect an illegal or clearly excessive fee. 

(B) A fee is clearly excessive when, after a review of the 
facts, a lawyer of ordinary prudence would be left with a 
definite and firm conviction that the fee is in excess of a 
reasonable fee. Factors to be considered as guides in deter- 
mining the reasonableness of a fee include the following: 

(1) The time and labor required, the novelty and diffi- 
culty of the questions involved, and the skill requisite to 
perform the legal service properly. 

(2) The likelihood, if apparent to the client, that the 
acceptance of the particular employment will preclude 
other employment by the lawyer. 

(3) The fee customarily charged in the locality for simi- 
lar legal services. 

(4) The amount involved and the results obtained. 

(5) The time limitations imposed by the client or by the 
circumstances. 

(6) The nature and length of the professional relation- 
ship with the client. 

(7) The experience, reputation, and ability of the lawyer 
or lawyers performing the services. 

(8) Whether the fee is fixed or contingent. 

See, also, Bauermeister v. McReynolds, 253 Neb. 554, 571 
N.W.2d 79 (1997), modified 254 Neb. 118, 575 N.W.2d 354 
(1998); Kirby v. Liska, supra. 

[9] In support of its allegation that the charges reflected on its 
billing statements were fair and reasonable, the firm relies upon 
the opinion expressed by Gardner in his affidavit that amounts 
billed for fees and out-of-pocket expenses were “fair and rea- 
sonable by the community standards for Omaha, Nebraska.” 
Although the record contains no opinion by an attorney specifi- 
cally refuting this statement, we do not regard Gardner’s opin- 
ion as conclusive on the issue of whether the fees charged were 
fair and reasonable. In Grimminger v. Cummings, 176 Neb. 142, 
146, 125 N.W.2d 613, 615 (1963), an action by an attorney to 
recover a fee, we held that the “value of an attorney’s services is 
ordinarily a question of fact for the jury” and noted that 
“[c]ircumstances and the testimony of nonexpert witnesses may 


432 259 NEBRASKA REPORTS 


form a basis for the fact determination of reasonable values of 
an attorney’s services.” In Grimminger, we specifically rejected 
the attorney’s contention that the verdict was inadequate 
because it was less than the amount established by undisputed 
expert testimony. We stated: 
Such expert testimony is advisory, not prescriptive in 
nature, its weight and credibility are solely for the jury, the 
value fixed may be below the range testified to by the 
experts, and it is not required that there be opposing proof 
of an expert nature. .. . The jury was free to accept any 
portion or all of the expert testimony or to reject it.... 
(Citations omitted.) Jd. at 147, 125 N.W.2d at 616. Similarly, in 
the context of an application for statutory attorney fees pursuant 
to Neb. Rev. Stat. § 44-359 (Reissue 1998), we have held that 
“{t]here is no presumption of reasonableness placed on the 
amount offered’ by the party requesting fees.” Koehler v. 
Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 719, 566 N.W.2d 
750, 755 (1997). 

Thus, we conclude that a finder of fact would not be bound by 
Gardner’s opinion that the fees sought were fair and reasonable. 
Indeed, there is evidence in the record from which it could rea- 
sonably be concluded that they were not. Hagge testified that a 
significant portion of the legal services at issue were to be 
included within a flat fee of $25,000, rather than on an hourly 
basis as alleged by the firm. Even if an agreement for billing on 
an hourly basis existed, this record does not include the total 
number of hours spent in providing legal services during each 
billing period; the identity or level of experience and expertise 
of the attorneys who performed the services; or the hourly 
billing rate utilized in arriving at the fees charged. In many 
instances, the description of the services performed is brief and 
cryptic. For example, the statement dated April 1993 includes an 
itemization of 32 services for which $27,712.13 was billed. Five 
items are described simply as “attention to acquisition” and two 
as “continued attention to acquisition.” A finder of fact could 
also construe the unexplained discrepancies in the two sets of 
billing statements, as well as the testimony of Sherrets and 
Hagge, as weighing against the reasonableness of the fees in dis- 
pute. Viewing the evidence in a light most favorable to MJ 
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Optical, as required by the applicable standard of review in this 
appeal from the grant of summary judgment, we conclude that a 
finder of fact could determine from the evidence that the firm 
failed to establish a prima facie case that the fees which it seeks 
to recover are fair and reasonable, and the district court there- 
fore erred in making this determination as a matter of law. 


CONCLUSION 
For the reasons outlined above, we conclude that the record 
reflects genuine issues of material fact which preclude judgment 
as a matter of law in favor of the firm. Accordingly, the order 
granting summary judgment is reversed, and the cause is 
remanded for further proceedings consistent with this opinion. 
Because of this disposition, we do not reach the issues raised by 
the cross-appeal. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
HEnNprY, C.J., and CoNNOLLY and McCormack, JJ., not 
participating. 


TYRONE MILLER, DOING BUSINESS AS TY MILLER DENTAL LAB, 
APPELLANT AND CROSS-APPELLEE, V. E.M.C. INSURANCE 
COMPANIES, DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLEE 
AND CROSS-APPELLANT, AND STATE OF NEBRASKA, 
SECOND INJURY FUND, THIRD-PARTY DEFENDANT, 
APPELLEE AND CROSS-APPELLANT. 

610 N.W. 2d 398 
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1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185 
(Supp. 1999), an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3) 
there is not sufficient competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the compensation court do 
not support the order or award. 

2. __:___. Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong. 
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Workers’ Compensation: Evidence: Appeal and Error. If the record contains evi- 
dence to substantiate the factual! conclusions reached by the trial judge in workers’ 
compensation cases, an appellate court is precluded from substituting its view of the 
facts for that of the compensation court. 

___:___: __. In testing the sufficiency of evidence to support findings of fact made 
by the Workers’ Compensation Court after rehearing, the evidence must be consid- 
ered in the light most favorable to the successful party and the successful party will 
have the benefit of every inference reasonably deducible from the evidence. 
Workers’ Compensation: Appeal and Error. Regarding questions of law, an appel- 
late court in workers’ compensation cases is obligated to make its own 
determinations. 

Workers’ Compensation: Evidence: Appeal and Error. Admission of evidence is 
within the discretion of the Workers’ Compensation Court, whose determination in 
this regard will not be reversed upon appeal absent an abuse of discretion. 
Workers’ Compensation. Total disability exists when an injured employee is unable 
to earn wages in either the same or a similar kind of work he or she was trained or 
accustomed to perform or in any other kind of work which a person of the employee’s 
mentality and attainments could perform. 

___. Whether a claimant has sustained disability which is total or partial and which is 
temporary or permanent is a question of fact. 

Workers’ Compensation: Second Injury Fund: Proof. The elements required to 
establish the Second Injury Fund’s liability are (1) a prior permanent partial disabil- 
ity known to the employer and hindering the employee’s employability, (2) a subse- 
quent compensable injury causing permanent disability to the employee, and (3) a 
combined permanent disability substantially greater in degree or percentage than 
would have resulted from the subsequent injury considered alone. 

Evidence: Proof. The burden of proof which a party has may be supported by evi- 
dence produced by the opposing party as well as by his or her own evidence. 
Workers’ Compensation: Penalties and Forfeitures: Time. Under Neb. Rev. Stat. 
§ 48-125 (Reissue 1998), the 50-percent penalty for waiting time applies when pay- 
ments are delinquent after 30 days’ notice of disability has been given or there is no 
reasonable controversy and the employer refuses or neglects to pay compensation for 
30 days after the injury. 

Appeal and Error. Not only must a claimed prejudicial error be assigned, it must 
also be discussed in the brief of the asserting party; an appellate court will not con- 
sider assignments of error which are not discussed in the brief. 

Workers’ Compensation. The terms of the Nebraska Workers’ Compensation Act 
are to be broadly construed to accomplish the beneficent purpose of the act. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed as modified. 


Dennis D. King, of Smith and King, P.C., for appellant. 


Waler E. Zink I, of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellee E.M.C. Insurance Companies. 
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Don Stenberg, Attorney General, and John R. Thompson for 
appellee State. 


HEnpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

This is an appeal from an “Order of Affirmance as Modified 
on Review” entered by the review panel of the Nebraska 
Workers’ Compensation Court. Tyrone Miller, doing business as 
Ty Miller Dental Lab, appealed the order, and E.M.C. Insurance 
Companies (E.M.C.) and the State of Nebraska, Second Injury 
Fund (the Fund), cross-appealed, all alleging error in the order as 
modified by the review panel. On our own motion, we removed 
the matter to this court pursuant to our authority to regulate the 
caseloads of this court and the Nebraska Court of Appeals. 


BACKGROUND 

Miller filed a petition with the compensation court alleging 
that he was self-employed as a dental laboratory technician and 
sustained injury arising out of and in the course of his employ- 
ment on June 9, 1993, and February 21, 1994. Miller alleged 
that on June 9, 1993, he sustained injuries to his upper back and 
extremities while trying to sit on a chair at his place of employ- 
ment. Miller alleged that on February 21, 1994, he fell on the 
sidewalk while leaving his place of employment and sustained 
an injury to his right shoulder area. E.M.C. filed an answer 
admitting Miller was injured, admitting notice, and admitting 
Miller was insured by E.M.C. on June 9, 1993, and February 21, 
1994, but denied liability to Miller. Miller then filed an amended 
petition impleading the Fund as a third-party defendant. The 
amended petition alleged that Miller had a permanent partial 
disability prior to the two work-related accidents due to a car 
accident in 1958 in which Miller suffered compression fractures 
to the fifth through the seventh vertebrae, resulting in permanent 
partial paraplegia. The amended petition further alleged that the 
combination of the preexisting injuries and the injuries from the 
work-related accidents caused a permanent total disability. The 
Fund filed an answer also denying liability. 
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Trial was had in the compensation court before a single judge. 
The trial court found that Miller was entitled to benefits under the 
Nebraska Workers’ Compensation Act, finding that Miller had 
sustained his burden of proving that he suffered work-related 
accidents and injuries on June 9, 1993, and on February 21, 1994, 
arising out of and in the course of his employment. Specifically, 
the trial court found that on June 9, Miller was self-employed as 
a dental laboratory technician and while so employed and 
engaged in the duties of his employment, he suffered injuries to 
his back as a result of an accident arising out of and in the course 
of his employment. The trial court found that as a result of said 
accident and injury, Miller was temporarily partially disabled 
from and including June 10, 1993, to and including February 21, 
1994. The trial court also found that on February 21, 1994, Miller 
was self-employed as a dental laboratory technician and while so 
employed and engaged in the duties of his employment, he suf- 
fered injuries to his right shoulder as a result of an accident aris- 
ing out of and in the course of his employment. The trial court 
found that as a result of said accident and injury and in combina- 
tion with the accident and injury of June 9, 1993, Miller contin- 
ued to be temporarily partially disabled from and including 
February 22, 1994, to and including April 21, 1994. The trial 
court found that thereafter, Miller became temporarily totally dis- 
abled from and including April 22, 1994, to and including April 
26, 1995, and that thereafter, Miller became permanently and 
totally disabled. The trial court further found that Miller sustained 
a 10-percent permanent partial disability to his right arm. 

The trial court found that E.M.C. had failed to show that the 
Fund should be apportioned liability for the benefits awarded to 
Miller. However, the trial court found that Miller had presented 
evidence which satisfied the requirements of Neb. Rev. Stat. 
§ 48-128 (Reissue 1993) and apportioned liability to the Fund. 
Specifically, the trial court found that the Fund was liable for 80 
percent of Miller’s indemnity benefits as of April 27, 1995, for 
so long as Miller shall remain permanently and totally disabled. 
The trial court also ordered E.M.C. to pay for Miller’s medical 
expenses, including reimbursing the State Department of 
Education’s vocational rehabilitation services for expenses 
incurred in modifying Miller’s home. 
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The trial court further found that Miller was entitled to 
receive penalties and interest on unpaid indemnity benefits from 
June 6, 1994, the date E.M.C. had clear, uncontroverted notice 
that Miller had been advised to quit working by Dr. Terry M. 
Himes. The trial court specifically provided: 

The penalty to be assessed against the defendant EMC 
Insurance Companies is $20,670.00, representing a 50 per- 
cent penalty on 4674 weeks of temporary total disability 
benefits at $265.00 per week and in addition the sum of 
$26.00 per week from April 27, 1995, to June 11, 1997, a 
period of 110*4 weeks, and a like sum for each additional 
week that compensation due and owing the plaintiff 
remains unpaid. The defendant is also to pay interest at the 
statutory rate for the same periods of time. 

The trial court further ordered E.M.C. to pay Miller’s attor- 
ney fees in the amount of $10,000 plus costs incurred in the 
litigation. 

An application for review was filed by the Fund, and E.M.C. 
and Miller both cross-appealed. A review hearing was held 
before a review panel of the compensation court. The review 
panel affirmed the trial court’s decision in all respects except for 
the award of penalties and interest, which was modified and 
reduced. The review panel found that the penalty was incor- 
rectly calculated by the trial court. The review panel specifically 
found: 

The correct penalty to be assessed against the defendant 
EMC is $9,093.29 through June 11, 1997, the date of trial. 
This total figure represents a 50 per cent waiting time 
penalty ($132.50 per week) for 46*4 weeks of temporary 
total disability from and including June 6, 1994, through 
April 26, 1995, or $6,151.79, a figure which EMC does not 
contest in its brief. In addition, the 50 per cent penalty is 
also owed for 111 weeks from and including April 27, 
1995, through the date of trial of June 11, 1997, and such 
weekly penalty is $26.50 or a total of $2,941.50 through 
the date of trial. 

The review panel further found that the $26.50-per-week 
waiting-time penalty would be ongoing from and after the date 
of trial up to the date at which past-due benefits payable pur- 
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suant to the trial court’s award are paid in full. Finally, the 
review panel determined that its finding of error in the assess- 
ment of the penalty resulted in a reduction in the amount of the 
award and precluded an award of further attorney fees to Miller 
on review. 

Miller appealed, and E.M.C. and the Fund cross-appealed. 


ASSIGNMENTS OF ERROR 

Miller assigns, restated, that the review panel erred in (1) 
finding that the trial court’s calculation and determination of the 
amount of penalties was in error; (2) finding that as a result of 
the reduction in the penalty, Miller was precluded from an award 
of further attorney fees on review; (3) affirming the trial court’s 
finding that the opinion of the certified professional counselor, 
Alfred J. Marchisio, Jr., was not admissible because Miller 
failed to follow the procedures set forth in the rules of the com- 
pensation court; and (4) failing to assess penalties, interest, and 
attorney fees against E.M.C. and the Fund. 

E.M.C., in its cross-appeal, assigns that the review panel 
erred in (1) failing to find that Miller, as a self-employed, sole 
proprietor, had failed to establish his entitlement to receive 
compensation benefits in accordance with Neb. Rev. Stat. 
§ 48-115(4) (Reissue 1993); (2) affirming the trial court’s find- 
ing that E.M.C. is to pay 20 percent of Miller’s permanent and 
total disability benefits; (3) awarding Miller penalties, interest, 
and attorney fees; and (4) affirming the trial court’s finding that 
E.M.C. is to pay for modifications made to Miller’s home. 

In its cross-appeal, the Fund assigns that the review panel 
erred in affirming the trial court’s (1) award of permanent total 
disability benefits and (2) finding that the requirements of 
§ 48-128 were met, thereby apportioning liability to the Fund. 


SCOPE OF REVIEW 
[1] Pursuant to Neb. Rev. Stat. § 48-185 (Supp. 1999), an 
appellate court may modify, reverse, or set aside a compensation 
court decision only when (1) the compensation court acted with- 
out or in excess of its powers; (2) the judgment, order, or award 
was procured by fraud; (3) there is not sufficient competent evi- 
dence in the record to warrant the making of the order, judg- 
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ment, or award; or (4) the findings of fact by the compensation 
court do not support the order or award. Frank v. A & L 
Insulation, 256 Neb. 898, 594 N.W.2d 586 (1999); Variano v. 
Dial Corp., 256 Neb. 318, 589 N.W.2d 845 (1999). 

[2,3] Upon appellate review, the findings of fact made by 
the trial judge of the compensation court have the effect of a 
jury verdict and will not be disturbed unless clearly wrong. 
Frank v. A & L Insulation, supra; Starks v. Cornhusker Packing 
Co., 254 Neb. 30, 573 N.W.2d 757 (1998). If the record con- 
tains evidence to substantiate the factual conclusions reached 
by the trial judge in workers’ compensation cases, an appellate 
court is precluded from substituting its view of the facts for 
that of the compensation court. Frank v. A & L Insulation, 
supra; McBee v. Goodyear Tire & Rubber Co., 255 Neb. 903, 
587 N.W.2d 687 (1999). 

[4] In testing the sufficiency of evidence to support findings 
of fact made by the compensation court after rehearing, the evi- 
dence must be considered in the light most favorable to the suc- 
cessful party and the successful party will have the benefit of 
every inference reasonably deducible from the evidence. McBee 
v. Goodyear Tire & Rubber Co., supra; Wilson v. Larkins & 
Sons, 249 Neb. 396, 543 N.W.2d 735 (1996). 

[5] Regarding questions of law, an appellate court in workers’ 
compensation cases is obligated to make its own determinations. 
Hagelstein v. Swift-Eckrich, 257 Neb. 312, 597 N.W.2d 394 
(1999); Variano v. Dial Corp., supra. 

[6] Admission of evidence is within the discretion of the com- 
pensation court, whose determination in this regard will not be 
reversed upon appeal absent an abuse of discretion. Sheridan v. 
Catering Mgmt., Inc., 252 Neb. 825, 566 N.W.2d 110 (1997); 
Paulsen y. State, 249 Neb. 112, 541 N.W.2d 636 (1996). 


ANALYSIS 


NOTICE OF INTENT TO ESTABLISH INSURANCE COVERAGE 
We must first address E.M.C.’s contention that the review 
panel erred in failing to find that Miller, as a self-employed den- 
tal laboratory technician, has failed to establish his entitlement 
to receive compensation benefits in accordance with 
§ 48-115(4). Section 48-115(4) states, in pertinent part: 
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Each .. . self-employed person who is actually engaged in 
the . . . self-employed person’s business on a substantially 
full-time basis may elect to bring himself or herself within 
the provisions of the Nebraska Workers’ Compensation 
Act, if he or she (a) files with his or her current workers’ 
compensation insurer written notice of election to have the 
same rights as an employee only for purposes of workers’ 
compensation insurance coverage acquired by and for such 
... self-employed person or (b) gives notice of such elec- 
tion and such insurer collects a premium for such coverage 
acquired by and for such . . . self-employed person. 
E.M.C.’s contention that Miller failed to establish his entitle- 
ment to receive compensation benefits in accordance with 
§ 48-115(4) is without merit because E.M.C. admitted in its 
answer that Miller was insured by E.M.C. on the dates of 
Miller’s work-related injuries. In addition, E.M.C.’s actions and 
involvement in Miller’s compensation claim prior to the hearing 
before the trial court indicates E.M.C.’s knowledge that Miller 
had elected to bring himself within the provisions of the 
Nebraska Workers’ Compensation Act. 


ToTAL DISABILITY BENEFITS 

[7,8] The Fund assigns that Miller should not be awarded 
total disability benefits. Total disability exists when an injured 
employee is unable to earn wages in either the same or a similar 
kind of work he or she was trained or accustomed to perform or 
in any other kind of work which a person of the employee’s 
mentality and attainments could perform. Yarns v. Leon Plastics, 
Inc., 237 Neb. 132, 464 N.W.2d 801 (1991). Whether a claimant 
has sustained disability which is total or partial and which is 
temporary or permanent is a question of fact. Sherard v. 
Bethphage Mission, Inc., 236 Neb. 900, 464 N.W.2d 343 (1991). 

The trial court found that Miller’s accidents on June 9, 1993, 
and February 21, 1994, in combination with his preexisting con- 
dition, resulted in Miller’s permanent and total disability. The 
record contains a letter from Himes to Dr. Joel F. Hutchins, the 
referring doctor, dated March 30, 1994, that references Miller’s 
February fall and his declining ability to work. Another letter 
from Himes to Hutchins, dated April 21, 1994, states: 
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If anything, his range of motion has decreased in the brief 
interim since I saw him last, on March 30, 1994. He is con- 
tinuing to complain of numbness and pain at both elbows 
and progressive loss of range of motion of both shoulders. 
His job is very definitely aggravating this problem for him. 

Since this gentleman is so heavily dependent on his 
upper extremities due to his paraplegia, I think the addi- 
tional work associated with his job is further aggravating 
the condition, and I’ve suggested he stop that. Really, at 
this point there’s no other alternative, as he’s simply 
unable to perform the tasks. 

Himes offers a further detailed discussion of Miller’s acci- 
dents and resultant disability in a letter dated August 17, 1994, 
wherein Himes states, “I do not believe he is capable of work- 
ing as a result of the problems as mentioned [in the letter]. It was 
my recommendation that he discontinue work for these 
reasons.” 

Miller was referred by Himes to Dr. Diane E. Gilles and first 
saw Gilles for treatment of his shoulder pain on June 14, 1994. 
After an MRI conducted on August 11, 1994, Miller was diag- 
nosed with a right rotator cuff tear. Gilles recommended surgi- 
cal repair of the rotator cuff. At E.M.C.’s request, an evaluation 
of Miller was done at the Colorado Rehabilitation Institute by 
Dr. Jeffrey A. Wunder, which evaluation confirmed the necessity 
of the surgical repair. E.M.C. declined to approve Miller’s rota- 
tor cuff repair. Instead, the medical case manager was instructed 
on October 19, 1994, to put Miller’s case “on hold,” despite two 
uncontroverted recommendations that Miller undergo surgery. 

Miller did not see Gilles again until April 1995, after his 
attorney was advised by a letter dated April 6, 1995, that the 
insurer was now prepared to authorize and provide for Miller’s 
surgery. By that time, however, it was Gilles’ opinion that 14 
months’ postinjury was too late to achieve any meaningful 
repair. The trial court found that at that point, April 20, 1995, 
Miller had reached maximum medical improvement and was 
permanently and totally disabled. In so finding, the trial court 
noted that Miller suffered from a preexisting disability, yet he 
had been a productive member of society, running his own busi- 
ness and earning a net income in excess of $22,000 annually. 
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The decline in Miller’s condition began with his fall in June 
1993, a clearly compensable accident, and continued through 
February 1994, when he fell again. Had Miller received the 
medical treatment that was recommended for his shoulder, his 
career may have been salvaged. 

The evidence shows that Miller is a high school graduate. The 
car accident which left him permanently partially disabled 
occurred shortly after Miller graduated from high school. Miller 
became a dental laboratory technician through vocational reha- 
bilitation, and this is the only occupation he has held throughout 
his employment history. Miller is now 60 years old. 

The trial court properly considered Miller’s restrictions and 
limitations as described by Himes and Gilles, and his ability to 
earn wages before and after the accidents, and found that Miller 
is permanently and totally disabled and unable to earn wages in 
a meaningful way. The record contains evidence to substantiate 
the factual conclusion that Miller is permanently and totally dis- 
abled. The trial court was not clearly wrong in so concluding. 


LIABILITY OF SECOND INJURY FUND 

E.M.C. assigns that the review panel erred in affirming the 
trial court’s decision in its apportionment of the indemnity ben- 
efits due Miller by assigning 80 percent to the Fund and 20 per- 
cent to E.M.C. E.M.C. contends that it is responsible for only a 
10-percent permanent impairment to Miller’s right arm. 
E.M.C.’s assignment is related to the Fund’s assignment of error 
wherein the Fund argues that the requirements of § 48-128 were 
not met and that therefore, the Fund should not have been appor- 
tioned liability. As such, both assignments will be discussed 
together. 

To determine whether the Fund is liable, we must look to 
§ 48-128, which states: 

(1) If an employee who has a preexisting permanent par- 
tial disability whether from compensable injury or other- 
wise, which is or is likely to be a hindrance or obstacle to 
his or her obtaining employment or obtaining reemploy- 
ment if the employee should become unemployed and 
which was known to the employer prior to the occurrence 
of a subsequent compensable injury, receives a subsequent 
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compensable injury resulting in additional permanent par- 
tial or in permanent total disability so that the degree or 
percentage of disability caused by the combined disabili- 
ties is substantially greater than that which would have 
resulted from the last injury, considered alone and of itself, 
and if the employee is entitled to receive compensation on 
the basis of the combined disabilities, the employer at the 
time of the last injury shall be liable only for the degree or 
percentage of disability which would have resulted from 
the last injury had there been no preexisting disability. 


(3) As used in this section, preexisting permanent partial 
disability shall mean any preexisting permanent condition, 
whether congenital or the result of injury or disease, of 
such seriousness as to constitute a hindrance or obstacle to 
obtaining employment or to obtaining reemployment if the 
employee should become unemployed. No condition shall 
be considered a preexisting permanent partial disability 
under this section unless it would support a rating of 
twenty-five percent loss of earning power or more or sup- 
port a rating which would result in compensation payable 
for a period of ninety weeks or more for disability for per- 
manent injury as computed under subdivision (3) of sec- 
tion 48-121. 

[9] In sum, the elements required to establish the Fund’s lia- 
bility are (1) a prior permanent partial disability known to the 
employer and hindering the employee’s employability, (2) a 
subsequent compensable injury causing permanent disability to 
the employee, and (3) a combined permanent disability substan- 
tially greater in degree or percentage than would have resulted 
from the subsequent injury considered alone. Miller v. Meister 
& Segrist, 255 Neb. 805, 587 N.W.2d 399 (1998). 

The burden of proof necessary to establish apportionment 
under § 48-128 is upon the employer who seeks the benefits of 
that statute. Crouch v. Goodyear Tire & Rubber Co., 255 Neb. 
128, 582 N.W.2d 356 (1998); Benson v. Barnes & Barnes 
Trucking, 217 Neb. 865, 354 N.W.2d 127 (1984), disapproved 
on other grounds, Heiliger v. Walters & Heiliger Electric, Inc., 
236 Neb. 459, 461 N.W.2d 565 (1990). 
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[10] E.M.C. did not present evidence showing that the Fund 
should be liable for some portion of the indemnity benefits 
awarded to Miller. However, the trial court found that Miller had 
presented evidence which satisfied the requirements of 
§ 48-128. The burden of proof which a party has may be sup- 
ported by evidence produced by the opposing party as well as by 
his or her own evidence. We conclude the trial court did not err 
in concluding that the requirements of § 48-128 were met in this 
case. The first element required to establish the Fund’s liability 
is met because Miller has a prior permanent partial disability 
which hinders his employability. Miller’s preexisting permanent 
partial disability would support a 25-percent loss of earning 
power or a 90-week period of compensation. Miller was in a car 
accident in 1958, in which he sustained compression fractures to 
the fifth through the seventh vertebrae and permanent partial 
paraplegia with significant lower extremity spasticity. Miller 
testified that he was completely paralyzed immediately follow- 
ing the accident and underwent a course of therapy starting 
about 6 weeks later. It was not until 1961 that Miller was ready 
to begin vocational rehabilitation when he started a course of 
study in dental technology. Miller has depended on either a 
wheelchair or a walker since the car accident. The second ele- 
ment is met because Miller’s shoulder injury is a subsequent 
compensable injury causing permanent disability. The third ele- 
ment is also met because Miller has a combined permanent dis- 
ability substantially greater in degree or percentage than would 
have resulted from the subsequent injury considered alone. In 
the deposition of Gilles, she offered the opinion that Miller’s 
preexisting disability in combination with the work-related 
injuries that occurred in June 1993 and February 1994 resulted 
in a substantially greater disability than would have resulted 
from just the separate injuries in June 1993 and February 1994. 

As to the apportionment of liability for Miller’s total and per- 
manent disability of 80 percent to the Fund and 20 percent to 
E.M.C., E.M.C. argues that it is liable for only the 10-percent 
permanent impairment to Miller’s right arm. Gilles testified as 
follows: 

Q. Dr. Gilles, if you were to disregard the preexisting 
condition of Mr. Miller and any resulting disability from 
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that preexisting condition, did Mr. Miller’s injuries com- 
plained of from his falls in June of ’93 and February of ’94 
result in a disability? 

A. Yes. 

Q. And what disability, in your opinion? 

A. He had disabilities to both shoulders of 10 percent to 
the right shoulder and 8 percent of the left shoulder. 

Q. Were those considered permanent disabilities? 

A. Yes. 

Gilles’ testimony established the criteria as set out in 
§ 48-128 that the employer at the time of the last injury shall be 
liable for only the degree or percentage of disability which 
would have resulted from the last injury had there been no pre- 
existing disability. Therefore, Gilles’ testimony establishes that 
E.M.C. should have been apportioned 10 percent and the Fund 
90 percent. The trial court found, and the Court of Appeals 
affirmed, that the apportionment should be 20 percent to E.M.C. 
and 80 percent to the Fund. 

Wunder stated in his report: 

Based on past history and examination of the patient’s his- 
tory and physical examination, I would apportion 80% of 
his current problems as being related to the 1958 motor 
vehicle accident, partial paraplegia, and subsequent 
overuse related to ambulation problems. I would relate 
20% currently of his right shoulder injury to the work 
injury in 2/94. 

Wunder’s report does not establish that the apportionment 
should be a ratio of 80 percent to 20 percent as opposed to a 
ratio of 90 percent to 10 percent. Unlike Gilles, Wunder did not 
consider and evaluate the subsequent injury “alone and of 
itself,” as required by § 48-128, but, rather, evaluated it as coex- 
istent with the prior injury. Accordingly, pursuant to § 48-128, 
we find that there was not sufficient competent evidence in the 
record to warrant the making of the order apportioning liability 
of 80 percent to the Fund and 20 percent to E.M.C. However, we 
do find that there is sufficient competent evidence, based on 
Gilles’ testimony, to support an apportionment of 90 percent to 
the Fund and 10 percent to E.M.C., and that is our holding in 
this case. 
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PENALTIES, ATTORNEY FEES, AND INTEREST 

Next, we will address all of the alleged errors, raised by both 
E.M.C. and Miller, which relate to the trial court’s awarding of 
penalties, attorney fees, and interest to Miller. E.M.C. contends 
that Miller should not have been awarded any waiting-time 
penalties, attorney fees, or interest. Neb. Rev. Stat. § 48-125 
(Reissue 1998) provides: 

[F]ifty percent shall be added for waiting time for all delin- 
quent payments after thirty days’ notice has been given of 
disability. Whenever the employer refuses payment of 
compensation or medical payments . . . subject to such sec- 
tion after thirty days’ notice has been given of the obliga- 
tion for medical payments, and proceedings are held 
before the Nebraska Workers’ Compensation Court, a rea- 
sonable attorney’s fee shall be allowed the employee by the 
compensation court in all cases when the employee 
receives an award.... 

(2) When an attorney’s fee is allowed pursuant to this 
section, there shall further be assessed against the employer 
an amount of interest on the final award obtained. . . . 

[11] Under this section, the 50-percent penalty for waiting 
time applies when payments are delinquent after 30 days’ notice 
of disability has been given or there is no reasonable contro- 
versy and the employer refuses or neglects to pay compensation 
for 30 days after the injury. Starks v. Cornhusker Packing Co., 
254 Neb. 30, 573 N.W.2d 757 (1998). 

The record contains a report dated June 6, 1994, from 
Centennial Rehabilitation Associates, Inc., addressed to E.M.C., 
which states that “[u]nder current conditions, it is doubtful if 
[Miller] will be able to continue working. Reportedly, Himes 
has instructed him to quit his present occupation.” Therefore, on 
June 6, 1994, E.M.C. had clear, uncontroverted notice that 
Miller had been advised to quit working. Thirty days passed 
after this date without any payments being made by E.M.C. 
Therefore, the trial court did not err in finding that Miller is enti- 
tled to receive penalties from E.M.C. on unpaid benefits starting 
on June 6. 

Miller is also entitled to the attorney fees and interest 
awarded by the trial court because E.M.C. refused payment of 
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compensation after 30 days’ notice had been given and after pro- 
ceedings were had in the compensation court where Miller 
received the award. 

Miller contends that the review panel erred in modifying the 
penalties on the unpaid indemnity benefits. The trial court 
found: 

The penalty to be assessed against the defendant EMC 
Insurance Companies is $20,670.00, representing a 50 per- 
cent penalty on 46°; weeks of temporary total disability 
benefits at $265.00 per week and in addition the sum of 
$26.00 per week from April 27, 1995, to June 11, 1997, a 
period of 110*4 weeks, and a like sum for each additional 
week that compensation due and owing the plaintiff 
remains unpaid. The defendant is also to pay interest at the 
statutory rate for the same periods of time. 

It was apparent to the review panel that there was a discrep- 
ancy between the calculation of the penalties and the total dol- 
lar value that was placed on the penalties. In other words, a 
50-percent penalty ($132.50 per week) for 46° weeks of tem- 
porary total disability benefits and $26 per week for 110% 
weeks, does not add up to $20,670. The review panel deter- 
mined that the correct penalty to be assessed against E.M.C. was 
$9,093.29 through June 11, 1997, the date of trial. The review 
panel explained that this figure represents a 50-percent penalty 
($132.50 per week) for 464 weeks of temporary total disability 
from and including June 6, 1994, through April 26, 1995, or 
$6,151.79; and a 50-percent penalty for 111 weeks from and 
including April 27, 1995, through the date of trial of June 11, 
1997, and such weekly penalty is $26.50 or a total of $2,941.50 
through the date of trial. The review panel also found that the 
$26.50-per-week waiting-time penalty is ongoing from and after 
the date of trial up to the date at which past-due benefits payable 
pursuant to the trial court’s award in this case are paid in full. 

The $6,151.79 for 46° weeks of temporary total disability 
calculated by the review panel is correct. Its calculation for 
penalties owed from April 27, 1995, to June 11, 1997, however, 
needs to be modified to correct clear error. The trial court 
awarded Miller permanent and total disability benefits of $265 
per week from and including April 27, 1995, to and including 
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June 11, 1997. Miller is entitled to a 50-percent waiting-time 
penalty of $132.50 per week for this period of time. The review 
panel ordered E.M.C. to pay 20 percent of this amount, and it 
did not assess any waiting-time penalty against the Fund. Miller 
argues that the review panel should have awarded more penal- 
ties than it did and could have apportioned the additional penal- 
ties to the Fund. 

We determine that Miller is entitled to penalties equivalent to 
the full $132.50 per week (50 percent of $265) for the time 
period of April 27, 1995, to June 11, 1997, rather than just 
$26.50 per week as awarded by the review panel. We understand 
the review panel’s calculation making E.M.C. liable for 20 per- 
cent of the penalties, since that is the percent of liability of the 
actual payments E.M.C. was ordered to pay. However, Miller is 
entitled to the full amount of penalties. 

We conclude that the Fund should be apportioned penalties. 
We have previously determined that the Fund is an employer 
within the meaning of § 48-125(1) for purposes of attorney fees 
under that section. See, Sherard v. Bethpage Mission, Inc., 236 
Neb. 900, 464 N.W.2d 343 (1991); Pollard v. Wright’s Tree 
Service, Inc., 212 Neb. 187, 322 N.W.2d 397 (1982). Although 
these cases dealt with awarding attorney fees to the employee, 
the penalty provisions are included in the same subsection as the 
attorney fees provisions, § 48-125(1). We conclude that since 
the Fund has been treated as an employer for purposes of attor- 
ney fees under § 48-125(1), the Fund should be considered an 
employer for all purposes under that subsection. The Supreme 
Court of Connecticut has recently addressed the issue of 
whether a second injury fund may be ordered to pay penalties 
for failing to make timely indemnity payments. In Casey v. 
Northeast Utilities, 249 Conn. 365, 377, 731 A.2d 294, 301 
(1999), the Connecticut Supreme Court held that “[b]Jecause the 
fund essentially stands in the shoes of the employer for purposes 
of payment of compensation benefits to the injured employee, 
we conclude that the penalty provision . . . is equally applicable 
to the fund.” In the instant case, the Fund and E.M.C. are stand- 
ing in the shoes of the employer because they have been ordered 
to pay the indemnity benefits due to Miller. The benefits the 
Fund has been ordered to pay are benefits for which E.M.C. 
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would have otherwise been liable. Therefore, we conclude that 
the Fund should be apportioned penalties. However, the Fund 
cannot be held accountable for penalties incurred before the 
Fund was given notice of Miller’s disability, pursuant to 
§ 48-125(1). As stated earlier, EAM.C. was given notice of 
Miller’s disability by a report dated June 6, 1994, which advised 
that Miller had been advised to quit working. However, the Fund 
did not receive notice at that time. The Fund was not given 
notice of Miller’s disability until it was brought in as a third- 
party defendant on July 8, 1996. It is from that date forward that 
the Fund is liable for a portion of the penalties awarded to 
Miller. E.M.C. is liable for 10 percent of the penalties because 
that is the percentage of indemnity benefits for which we have 
determined E.M.C. is liable. The Fund is liable for the other 90 
percent. We conclude that E.M.C. is liable for total penalties in 
the amount of $15,084.18. This figure represents a 50-percent 
penalty ($132.50 per week) for 464 weeks of temporary total 
disability from and including June 6, 1994, through April 26, 
1995, or $6,151.79; a 50-percent penalty ($132.50 per week) for 
62‘4 weeks, from April 27, 1995, to July 7, 1996, or $8,290.71; 
and $13.25 per week (10 percent of $132.50) for 4874 weeks, 
from July 8, 1996, through the date of trial of June 11, 1997, or 
$641.68. The Fund is liable for total penalties in the amount of 
$5,775.11. This figure represents $119.25 per week (90 percent 
of $132.50) for 48% weeks from July 8, 1996, the date it 
received notice, through June 11, 1997. 

The $132.50-per-week ($13.25 from E.M.C. and $119.25 
from the Fund) waiting-time penalty is to be ongoing from and 
after the date of trial up to the date at which past-due benefits 
payable pursuant to the trial court’s award in this case are paid 
in full. 

[12] Miller also assigns that the review panel erred in finding 
that its modifications of the penalties awarded resulted in a 
reduction in the amount of the award and precluded Miller from 
an award of attorney fees on review. This issue was assigned by 
Miller, but not argued in his brief to this court. Not only must a 
claimed prejudicial error be assigned, it must also be discussed 
in the brief of the asserting party; an appellate court will not 
consider assignments of error which are not discussed in the 
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brief. Varela v. Fisher Roofing Co., 253 Neb. 667, 572 N.W.2d 
780 (1998); State v. Sommerfeld, 251 Neb. 876, 560 N.W.2d 420 
(1997). We will not discuss this assignment of error. 

Miller is entitled to attorney fees for this appeal pursuant to 
§ 48-125, because he has obtained an increase in the amount of 
his award and because E.M.C. and the Fund both cross-appealed 
and failed to obtain any reduction in the amount of Miller’s 
award. We determine $5,000 to be fair and reasonable attorney 
fees, as Miller’s counsel spent over 50 hours on this appeal. 
E.M.C. is responsible for $500 (10 percent of $5,000) of the 
fees, and the Fund is responsible for $4,500 (90 percent of 
$5,000) of the fees. 

Pursuant to § 48-125(2), interest on the final award is also to 
be assessed against E.M.C. and the Fund. 


OPINION OF MARCHISIO 

Miller also argues that the review panel erred in affirming 
the trial court’s decision not to consider the opinion of 
Marchisio as to Miller’s loss of earning capacity. The trial court 
refused to consider the opinion of Marchisio because Miller 
failed to follow the procedures set forth in the rules of the com- 
pensation court for the selection of a vocational rehabilitation 
evaluator. 

The trial court found, without considering the opinion of 
Marchisio, that there was ample evidence upon which to base 
the finding that Miller had sustained his burden of showing by a 
preponderance of the evidence that he is permanently and totally 
disabled. The review panel affirmed this portion of the trial 
court’s decision, finding that even if such failure to consider 
Marchisio’s opinion was erroneous, it was harmless in light of 
the otherwise overwhelming evidence of Miller’s permanent 
total disability found by the trial court. We need not decide 
whether the trial court erred in not considering the opinion of 
Marchisio. There was other sufficient evidence in the record to 
show that Miller was permanently and totally disabled, and from 
this evidence, the trial court concluded that Miller was perma- 
nently and totally disabled. Therefore, even if the trial court 
erred in failing to consider Marchisio’s opinion, which we do 
not decide here, it was harmless error. 
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MODIFICATIONS TO MILLER’S HOME 

E.M.C. also argues that the review panel erred in affirming 
the part of the trial court’s order which ordered E.M.C. to pay 
for modifications to Miller’s home. E.M.C. relies on Spiker v. 
John Day Co., 201 Neb. 503, 270 N.W.2d 300 (1978), where we 
held that an injured worker was not entitled to an award for costs 
of adding a room to his home to enable him to be cared for at his 
home. Miller relies on Koterzina v. Copple Chevrolet, 1 Neb. 
App. 1000, 510 N.W.2d 467 (1993), where the Court of Appeals 
held that it was proper for the trial court to order an employer to 
pay for construction costs to an injured worker’s home to make 
it handicapped-accessible. 

Neb. Rev. Stat. § 48-120(1) (Reissue 1993), which is part of 
the Nebraska Workers’ Compensation Act, provides that the 
employer “shall be liable for all reasonable medical, surgical, 
and hospital services, including . . . appliances, supplies, pros- 
thetic devices, and medicines as and when needed, which are 
required by the nature of the injury and which will relieve pain 
or promote and hasten the employee’s restoration to health and 
employment.” 

In Koterzina v. Copple Chevrolet, 1 Neb. App. at 1006, 510 
N.W.2d at 471, the Court of Appeals distinguished Spiker v. 
John Day Co., supra, by pointing out that the statute in effect at 
the time of the accident in Spiker did not include the language 
““appliances, supplies . . . as and when needed, which are 
required by the nature of the injury.’” Under § 48-120(1), as it 
now reads, modifications to an injured employee’s home could 
be considered medical expenses under the appliances or sup- 
plies categories if the modifications are “required by the nature 
of the injury,” and if the modifications “relieve pain or promote 
and hasten the employee’s restoration to health and employ- 
ment.” It is clear from the record that the modifications to 
Miller’s home were “required by the nature of the injury.” 
Wunder and Gilles both recommended that certain modifica- 
tions be made to Miller’s home to allow him to function during 
his recuperative period from his shoulder surgery. Since Miller 
never had the surgery and was denied the needed treatment by 
E.M.C., his shoulder is now permanently impaired. Miller has 
and will continue to have difficulty maneuvering in his own 
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home. Miller uses his wheelchair more now than he did prior to 
his work-related injuries and has trouble getting into the shower 
and even into his home without the modifications. 

[13] The question becomes whether the modifications 
“relieve pain or promote and hasten the employee’s restoration 
to health and employment.” The terms of the Nebraska Workers’ 
Compensation Act are to be broadly construed to accomplish the 
beneficent purpose of the act. Bindrum v. Foote & Davies, 235 
Neb. 903, 457 N.W.2d 828 (1990). In Canas v. Maryland Cas. 
Co., 236 Neb. 164, 459 N.W.2d 533 (1990), we upheld the com- 
pensation court’s award entitling a worker to recover for the cost 
of his penile implant. We noted that in a compensation case, 
compensation is not restricted to physical pain, and that the 
“pain” suffered by the employee included the mental anguish 
the employee felt when his injury resulted in impotence, a con- 
dition which threatened to destroy his marriage. 

In the present case, Miller’s pain is caused by the loss of inde- 
pendence to function and to enter and move about his own 
home. We cannot say that the trial court was clearly wrong in 
determining that E.M.C. should pay for the modifications to 
Miller’s home. 


CONCLUSION 

The review panel did not err in affirming the trial court’s 
award of permanent and total disability benefits to Miller, but 
did err in affirming the trial court’s apportionment of benefits of 
20 percent to E.M.C. and 80 percent to the Fund. The correct 
holding should have been an apportionment of 10 percent to 
E.M.C. and 90 percent to the Fund. The review panel’s award of 
penalties is modified, and the Fund is liable for penalties as set 
forth in this opinion. The review panel did not err in affirming 
the trial court’s failure to consider the opinion of Marchisio, nor 
did it err in affirming the part of the trial court’s order that 
ordered E.M.C. to pay for modifications to Miller’s home. 

AFFIRMED AS MODIFIED. 
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Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does 
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which requires the appellate court to reach a conclusion independent from the lower 
court’s decision. 
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judgment in conformity with the opinion and judgment of the appellate court. 
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an action as those rights and obligations presently exist. 

Judgments: Final Orders. A conditional judgment is wholly void because it does 
not perform in praesenti and leaves to speculation and conjecture what its final effect 
may be. 

Judgments: Jurisdiction: Appeal and Error. Orders which specify that a trial court 
will exercise its jurisdiction based upon future action or inaction by a party are con- 
ditional and are therefore not appealable. 

Judgments: Final Orders. Conditional orders that do not perform in praesenti have 
no force and effect as a final order or judgment from which an appeal can be taken. 
Courts: Pretrial Procedure. It is appropriate for a trial court to schedule the com- 
pletion of pretrial tasks and, upon the failure of the parties to meet the schedule or the 
task, to impose such sanctions as the facts may warrant. 

Final Orders: Appeal and Error. A conditional interlocutory order cannot mature 
into a final, appealable order without further court consideration regarding the task or 
obligation that was purportedly not met. This is so because parties should not be left 
to guess or speculate as to the final effect of a conditional interlocutory order. 
Motions to Vacate: Courts: Time. A district court retains authority to rule upon a 
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default judgment was rendered. 

Courts: Judgments: Time. Generally, upon any final adjournment of a court, all 
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retains the authority to rule on such a motion within term, the court has continuing 
authority to enter an order vacating the prior order even though the term has subse- 
quently expired. 
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Appeal from the District Court for Douglas County: Josepu S. 
Troi, Judge. Affirmed. 


Douglas S. Lash, of Brown & Brown, P.C., for appellant. 


Paul M. Shotkoski, of Smith Peterson Law Firm, for 
appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

Custom Fabricators of Granite and Marble, Inc. (Custom 
Fabricators), obtained a default judgment against Mario 
Lenarduzzi and Dario Lenarduzzi (the Lenarduzzis) on October 
3, 1997. The Lenarduzzis thereafter filed a motion to set aside 
the default judgment in the same court term during which the 
default judgment was granted. After that term expired, the dis- 
trict court determined that the order purporting to dispose of the 
motion for default judgment was void and, thereafter, sustained 
the Lenarduzzis’ motion to set aside the default judgment. It is 
from this order that Custom Fabricators appeals. For the reasons 
that follow, we affirm the judgment of the district court. 


FACTUAL AND PROCEDURAL BACKGROUND 

On June 17, 1997, Custom Fabricators filed a petition against 
the Lenarduzzis alleging, inter alia, that the Lenarduzzis had 
breached a contract to provide Custom Fabricators with goods 
and services. After the Lenarduzzis failed to file a responsive 
pleading to the petition, Custom Fabricators filed a motion for 
default judgment on September 29. The motion was sustained by 
the district court, and the court entered a default judgment against 
the Lenarduzzis on October 3. After the default judgment was 
entered on October 3, the following course of events transpired: 

October 15, 1997: The Lenarduzzis filed a motion to set aside 
the default judgment entered on October 3, 1997, to which a 
proposed answer was attached. This motion was filed within the 
same court term as that in which the default judgment was 
entered. 
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October 22, 1997: After a hearing on the Lenarduzzis’ motion 
to set aside the default judgment, the district court entered an 
order purporting to vacate the default judgment that provided: 
“Upon filing of an answer stating an affirmative defense and the 
filing of the costs within ten (10) days the Default Judgment is 
set aside.” 

October 31, 1997: The Lenarduzzis filed an answer and coun- 
terclaim pursuant to the October 22, 1997, order, but did not pay 
costs as ordered by the court. 

January 7, 1998: The Lenarduzzis paid court costs pursuant to 
the court’s order of October 22, 1997. 

March 2, 1998: In a court term subsequent to that in which 
the October 3, 1997, default judgment and the October 22 con- 
ditional order were entered, Custom Fabricators filed a “Motion 
to Confirm or Reenter Judgment” based upon the Lenarduzzis’ 
failure to comply with the October 22 order requiring them to 
pay court costs as a condition to the court’s vacating and setting 
aside the default judgment. ; 

May _19,_ 1998: The district court sustained Custom 
Fabricators’ motion to “confirm or reenter judgment,” noting 
therein that the Lenarduzzis had “failed to pay the costs within 
the 10 days as ordered by the Court [on October 22, 1997,] and 
the Judgment entered on October 22, 1997 has been in effect 
since that time.” In the same order, the court also denied the 
Lenarduzzis’ motion for leave to amend their answer and 
counterclaim. 

May 21, 1998: The Lenarduzzis filed a “Motion to Reconsider” 
in which they requested that the district court set aside the default 
judgment confirmed in its May 19, 1998, order, basing said 
motion in part upon the district court’s independent equity juris- 
diction to set aside a default judgment from a previous term. 

May 28, 1998: Custom Fabricators filed a “Resistance to the 
[Lenarduzzis’] Motion to Reconsider.” 

June 17, 1998: The Lenarduzzis appealed the district court’s 
May 19, 1998, order confirming the default judgment. The 
appeal was docketed in the Nebraska Court of Appeals as case 
No. A-98-621. 

August 7, 1998: The district court denied the Lenarduzzis’ 
motion to reconsider after making a finding that it retained juris- 
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diction over the matter since the motion was filed prior to the 
notice of appeal filed on June 17, 1998. 

August 27, 1998: The Lenarduzzis filed a notice of appeal 
from the August 7, 1998, order. The case was docketed in the 
Court of Appeals and designated as case No. A-98-880. 

September 17, 1998: The Court of Appeals dismissed case 
No. A-98-621 as being untimely filed. In Custom Fabricators v. 
Lenarduzzi, case No. A-98-621, disposed of without opinion on 
Sept. 17, 1998, the court’s docket entry dismissing the appeal 
provided: 

The order of October 22, 1997, was conditional order 
which is wholly void. See Lemburg v. Adams County, 225 
Neb. 2[89] (1987). The default judgment of October 3, 
1997, remained in effect and was not appealed from until 
July 17, 1998. Thus, the appeal is out of time and is dis- 
missed for lack of jurisdiction under Rule 7A(2). 

September 21, 1998: The parties filed a stipulation and 
motion to consolidate the two appeals. 

September 29, 1998: The Court of Appeals overruled the 
motion to consolidate on the ground that the court’s prior dis- 
missal of case No. A-98-621 rendered the motion to consolidate 
moot. 

October 16, 1998: The Lenarduzzis filed a petition for further 
review in this court, seeking review of cases Nos. A-98-621 and 
A-98-880. 

October 28, 1998: The Court of Appeals dismissed the appeal 
in case No. A-98-880 as being untimely filed. 

November 12, 1998: The Nebraska Supreme Court denied the 
Lenarduzzis’ petition for further review in case No. A-98-621 
and dismissed the petition for further review in case No. 
A-98-880 for want of jurisdiction. 

November 23, 1998: The Lenarduzzis filed a second amended 
notice of hearing upon their motion to set aside the default judg- 
ment filed on October 15, 1997, based upon the determination 
by the Court of Appeals that the October 22 order purporting to 
dispose of the motion was wholly void. 

February 23, 1999: The district court acknowledged the Court 
of Appeals’ determination that the October 22, 1997, order was 
conditional and wholly void and further concluded that the order 
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of May 19, 1998, which confirmed the default judgment due to 
the failure of the Lenarduzzis to meet the conditions set forth in 
the October 22, 1997, order, was likewise void. The district 
court returned the case to its status as of October 22, the day on 
which the voided order purporting to dispose of the 
Lenarduzzis’ motion to set aside was issued, and then vacated 
and set aside the default judgment, “this time without 
conditions.” 

Custom Fabricators timely appealed, and we moved the case 
to our docket pursuant to our authority to regulate the caseloads 
of the appellate courts of this state. 


ASSIGNMENT OF ERROR 

Custom Fabricators alleges, summarized and restated, that 
the district court erred in exercising jurisdiction over the 
Lenarduzzis’ motion to set aside the default judgment in a term 
subsequent to that in which the default judgment was rendered 
because the October 22, 1997, order became a valid order deny- 
ing the motion and finally disposing of the case within the court 
term in which the conditions in that order were not satisfied. 


STANDARD OF REVIEW 
[i] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Armour v. L. H., ante 
p. 138, 608 N.W.2d 599 (2000); State ex rel. Stenberg v. Moore, 
258 Neb. 199, 602 N.W.2d 465 (1999). 


ANALYSIS 

Custom Fabricators asserts that it was error for the district 
court to exercise jurisdiction over the Lenarduzzis’ motion to set 
aside the default judgment outside the term of court during 
which the default judgment was rendered. Custom Fabricators’ 
jurisdictional attack stems from the October 22, 1997, order 
requiring the Lenarduzzis to pay costs and file an answer before 
the October 3 default judgment would be set aside. Contending 
that the October 22 order was valid and became an effective 
denial of the Lenarduzzis’ motion once the conditions therein 
were not met, Custom Fabricators argues that the district court 
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lacked jurisdiction to vacate and set aside the default judgment 
outside of the court term since the matter had been finally dis- 
posed of by the district court on October 22, 1997, during the 
court term. The record does not support Custom Fabricators’ 
contention. 

[2] We first note that the record in the instant case is less than 
complete. To analyze the issue presented by the instant appeal, 
it is necessary to take judicial notice of the records of this court 
in cases Nos. A-98-621 and A-98-880. It is well established that 
where cases are interwoven and interdependent and the contro- 
versy involved has already been considered and determined by 
the court in a former proceeding involving the parties now 
before it, the court has the right to examine its own records and 
take judicial notice of its own proceedings and judgments. 
Holste v. Burlington Northern RR. Co., 256 Neb. 713, 592 
N.W.2d 894 (1999). See Neb. Rev. Stat. § 27-201(2)(b) (Reissue 
1995). We, therefore, take judicial notice of the record of the 
previous appeals in this same matter. An examination of the 
record in case No. A-98-621 and the mandate of the Court of 
Appeals issued in that case reveals why the district court deter- 
mined that it had jurisdiction to vacate the default judgment. 

The Court of Appeals’ September 17, 1998, docket entry dis- 
missing the appeal in case No. A-98-621 provided: 

The order of October 22, 1997, was conditional order 
which is wholly void. See Lemburg v. Adams County, 225 
Neb. 2[89] (1987). The default judgment of October 3, 
1997, remained in effect and was not appealed from until 
July 17, 1998. Thus, the appeal is out of time and is dis- 
missed for lack of jurisdiction under Rule 7A(2). 
Thereafter, the mandate issued by the Court of Appeals on 
November 30, 1998, instructed the district court to enter judg- 
ment “in conformity with the judgment” of the Court of 
Appeals. 

[3] The district court had an unqualified duty to follow the 
mandate issued by the Court of Appeals which directed the dis- 
trict court to enter judgment in conformity with the judgment of 
the Court of Appeals. See Elliott v. Gooch Feed Mill Co., 147 
Neb. 612, 24 N.W.2d 561 (1946). Because the docket entry by 
the Court of Appeals stated that the October 22, 1997, order was 
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“wholly void,” the district court proceeded in conformity with 
that mandate and ultimately reinstated the case to its status on 
October 22, the date on which the purportedly “void” order was 
entered. 

The Court of Appeals’ determination that the October 22, 
1997, order was wholly void left the case in such a posture that 
the Lenarduzzis’ motion to set aside had never been decided and 
disposed of properly. Upon receiving notice of the court’s dis- 
missal of their appeal and our denial of their petition for further 
review, the Lenarduzzis requested another hearing before the 
district court on their motion to set aside the default judgment, 
which was granted by the district court. On February 23, 1999, 
the district court issued an order in which it reasoned that pur- 
suant to the docket entry of the Court of Appeals in case No. 
A-98-621, the conditions in the October 22, 1997, order which 
were subsequently relied upon in its May 19, 1998, order ren- 
dered both orders wholly void; thus, the case was returned to its 
status of October 22, 1997. In the February 23, 1999, order, the 
district court granted the Lenarduzzis’ motion to set aside, “‘this 
time without conditions.” It is this order that Custom Fabricators 
asserts the district court was without jurisdiction to enter. The 
resolution of this appeal hinges upon the effect of the district 
court’s October 22, 1997, order, and we find it appropriate to 
take this opportunity to distinguish between the effect of a con- 
ditional interlocutory order and the effect of a conditional order 
or judgment which purports to be a court’s final consideration 
and determination of the respective rights and obligations of the 
parties to an action. 


CONDITIONAL INTERLOCUTORY ORDER VERSUS 
“CONDITIONAL FINAL ORDER” 

[4-6] We have often and recently stated that a “judgment” is 
a court’s final consideration and determination of the respective 
rights and obligations of the parties to an action as those rights 
and obligations presently exist. State ex rel. Stenberg v. Moore, 
258 Neb. 199, 602 N.W.2d 465 (1999). A conditional judgment 
is wholly void because it does not “perform in praesenti” and 
leaves to speculation and conjecture what its final effect may be. 
Id. We have also stated that orders which specify that a trial 
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court will exercise its jurisdiction based upon future action or 
inaction by a party are conditional and are therefore not appeal- 
able. Deuth v. Ratigan, 256 Neb. 419, 590 N.W.2d 366 (1999). 

[7] The confusion in this area of the law, if any exists, may 
stem from those cases in which this court has broadly stated that 
“conditional orders purporting to automatically dismiss an 
action upon a pafty’s failure to act within a set time are void as 
not performing in praesenti, and thus have no force or effect.” 
(Emphasis supplied.) Schaad v. Simms, 240 Neb. 758, 760, 484 
N.W.2d 474, 475 (1992). A careful reading of the cases in which 
we have so stated reveals that such language stands for the 
proposition that conditional orders have no force and effect as a 
final order or a judgment from which an appeal can be taken. 
See, e.g., State ex rel. Stenberg v. Moore, supra; Deuth v. 
Ratigan, supra; Schoneweis v. Dando, 231 Neb. 180, 435 
N.W.2d 666 (1989); Federal Land Bank of Omaha v. Johnson, 
226 Neb. 877, 415 N.W.2d 478 (1987); Lemburg v. Adams 
County, 225 Neb. 289, 404 N.W.2d 429 (1987). The cases in 
which this proposition is generally relied upon are those in 
which an order was entered by the trial court purporting to dis- 
miss a case upon the occurrence of some future event. Thus, a 
correct statement of the proposition is that conditional orders 
.that do not perform in praesenti have no force and effect as a 
final order or judgment from which an appeal can be taken. 

Accordingly, it is readily apparent that the October 22, 1997, 
order, which conditioned the vacation of the default judgment 
upon the Lenarduzzis’ payment of costs and filing of an answer, 
did not “perform in praesenti,” and the order did not act to deter- 
mine the respective rights and obligations of the parties as those 
rights and obligations existed on October 22. That does not, 
however, lead to the conclusion that the October 22 order was 
“wholly void” as the Court of Appeals determined. 

[8,9] It is entirely appropriate for a trial court to schedule the 
completion of pretrial tasks and, upon the failure of the parties 
to meet the schedule or the task, to impose such sanctions as the 
facts may warrant. See, e.g., Lemburg v. Adams County, supra. 
However, a conditional interlocutory order cannot mature into a 
final, appealable order without further court consideration 
regarding the task or obligation that was purportedly not met. 
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This is so because parties should not be left to guess or specu- 
late as to the final effect of a conditional interlocutory order. 
See id. Thus, in the instant case, the conditional nature of the 
district court’s October 22, 1997, order did not affect the 
order’s validity as an appropriate interlocutory exercise of the 
district court’s discretionary right to impose terms as a condi- 
tion of its granting the Lenarduzzis’ motion to set aside the 
default judgment. 

We therefore conclude that the October 22, 1997, order was 
not “wholly void” as suggested by the Court of Appeals in its 
docket entry; the order was a valid order in which the district 
court could properly impose conditions, notwithstanding the 
fact that the order could not operate as a final order or judgment 
from which an appeal could be taken. We improvidently denied 
the Lenarduzzis’ petition for further review regarding this point 
on November 12, 1998. Because the October 22, 1997, order 
was not a final order, the Lenarduzzis’ motion to set aside the 
default judgment had not been disposed of at the end of the court 
term and was still pending when the term expired. 


RESOLUTION OF INSTANT APPEAL 

(10-12] It is well established that the district court retains 
authority to rule upon a motion to vacate a default judgment 
made within the original term during which the default judg- 
ment was rendered. Moackler v. Finley, 207 Neb. 353, 299 
N.W.2d 166 (1980). See, also, Jarrett v. Eichler, 244 Neb. 310, 
506 N.W.2d 682 (1993). Neb. Rev. Stat. § 24-310 (Reissue 
1995) provides: “Upon any final adjournment of the court, all 
business not otherwise disposed of shall stand continued gener- 
ally.” Once a motion is made and has not yet been ruled upon, 
the motion is pending, and when the term is adjourned, that 
pending motion cannot be other than a matter “not otherwise 
disposed of.” See, also, Moackler v. Finley, supra. The court 
Tetains jurisdiction by law to rule upon that motion. /d. Put 
another way, “[i]f the court has entertained a motion to vacate 
and retains the authority to rule on such a motion within term, 
the court has continuing authority to enter an order vacating the 
prior order even though the term has subsequently expired.” 
Jarrett v. Eichler, 244 Neb. at 315, 506 N.W.2d at 685. 
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As previously explained, the conditional nature of the 
October 22, 1997, order left the case in such a posture that the 
Lenarduzzis’ motion to set aside had been entertained by the dis- 
trict court but had not been finally disposed of during the court 
term during which the motion was made. Thus, the Lenarduzzis’ 
motion was still pending when the court term expired and was a 
matter “not otherwise disposed of” during the court term over 
which the district court could properly exercise jurisdiction in a 
subsequent term. 

That does not, however, end the procedural confusion in the 
instant case. In a subsequent term, on May 19, 1998, the district 
court sustained Custom Fabricators’ motion to confirm or reen- 
ter the default judgment. The May 19 order stated that the 
default judgment was confirmed due to the failure of the condi- 
tions in the October 22, 1997, order. When the Lenarduzzis 
appealed the May 19, 1998, order on June 17, the Court of 
Appeals dismissed the appeal as untimely. The November 30 
mandate issued by the Court of Appeals instructed the district 
court to enter judgment in conformity with the judgment of the 
Court of Appeals. The district court then considered the docket 
entry and construed it to mean that if the October 22, 1997, 
order was wholly void, the May 19, 1998, order was likewise 

‘ void because it purported to enforce the conditions of the voided 
order entered on October 22, 1997. 

The district court merely adhered to the mandate issued by 
the Court of Appeals in case No. A-98-621, as it must, and 
declared its October 22, 1997, and May 19, 1998, orders to be 
void. Although the district court’s exercise of jurisdiction stems 
from the erroneous dismissal of the appeal in case No. A-98-621 
and its interpretation of the mandate therein, we determine that 
the district court properly exercised jurisdiction over the 
Lenarduzzis’ motion under the circumstances of the instant case. 
The effect of such a determination is that the Lenarduzzis’ 
motion to set aside had not been properly disposed of and was 
still pending on February 23, 1999, when the district court 
issued an order finally disposing of that motion and vacating and 
setting aside the default judgment. Custom Fabricators’ assign- 
ment of error is therefore without merit. 
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Custom Fabricators does not claim on appeal that the district 
court abused its discretion in sustaining the Lenarduzzis’ motion 
to set aside the default judgment, but only that the district court 
was without jurisdiction to do so. 


CONCLUSION 
For the foregoing reasons, we conclude that the district court 
properly exercised jurisdiction over the Lenarduzzis’ motion to 
set aside the default judgment in the instant case. The judgment 
of the district court is therefore affirmed. 
AFFIRMED. 


RoGer D. AND CAROLE ANNE SACK, APPELLANTS, 
v. STATE OF NEBRASKA ET AL., APPELLEES. 
610 N.W. 2d 385 


Filed May 12, 2000. No. S-99-326. 


1. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the determination made by the court below. 

2. Statutes: Legislature: Intent. In construing a statute, a court must determine and 
give effect to the purpose and intent of the Legislature as ascertained from the entire 
language of the statute considered in its plain, ordinary, and popular sense. 

3. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does 
not involve a factual dispute, its determination is a question of law which requires an 
appellate court to reach a conclusion independent from that of the trial court. 

4. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 

5. __:__. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning. 

6. Statutes: Legislature: Intent. The components of a series or collection of statutes 
pertaining to a certain subject matter may be conjunctively considered and construed 
to determine the intent of the Legislature so that different provisions of the act are 
consistent, harmonious, and sensible. 

7, Statutes, Statutes relating to the same subject matter are to be construed together so 
as to maintain a consistent and sensible scheme. 

8. ___. Construction of a statute will not be adopted which has the effect of nullifying 
or repealing another statute. 
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9. Administrative Law: Taxation: Valuation: Appeal and Error. Neb. Rev. Stat. 
§ 77-27,127 (Reissue 1996) provides that any final action of the Tax Commissioner 
may be appealed in accordance with the Administrative Procedure Act and that no 
other Jegal or equitable proceedings shall issue to prevent or enjoin the assessment or 
collection of any tax imposed under the Nebraska Revenue Act of 1967. 

10. Administrative Law: Taxation: Valuation: Time. The exclusive remedy to contest 
an income tax deficiency assessment is the filing of a written protest with the Tax 
Commissioner within 90 days of the date of the mailing of the proposed assessment 
of a deficiency. If a timely protest is not filed by the taxpayer, the proposed assess- 
ment becomes final. 

11. Jurisdiction: Appeal and Error. When a lower court does not have jurisdiction over 
the case before it, an appellate court also lacks jurisdiction to review the merits of the 
claim. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Appeal dismissed. 


Frank J. Reida and Kent O. Littlejohn, of Baird, Holm, 
McEachen, Pedersen, Hamann & Strasheim, for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

This case involves the denial of an income tax refund claimed 
by Roger D. and Carole Anne Sack. The Sacks’ failure to timely 
protest a proposed assessment of a deficiency resulted in the 
proposed assessment becoming a final assessment. After paying 
the final assessment, the Sacks filed a petition against the State 
of Nebraska, the Nebraska Department of Revenue, and the 
Nebraska State Tax Commissioner (collectively the Department) 
in the district court for Lancaster County, seeking a tax refund 
pursuant to Neb. Rev. Stat. § 77-2798 (Reissue 1996). The 
Department demurred to the Sacks’ petition on the grounds that 
it failed to state sufficient facts to constitute a cause of action 
and, in the alternative, that the district court was without subject 
matter jurisdiction over the action. The district court sustained 
the Department’s demurrer on both grounds, and the Sacks 
timely appealed. Because we hold that the exclusive remedy to 
contest an income tax deficiency assessment is the filing of a 
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written protest with the Tax Commissioner within 90 days of the 
date of the mailing of the proposed assessment, under Neb. Rev. 
Stat. §§ 77-27,127 and 77-27,128 (Reissue 1996), the district 
court correctly determined that it was without subject matter 
jurisdiction over the matter. We dismiss the Sacks’ appeal. 


FACTUAL BACKGROUND 

In 1997, the Department completed an audit of the Sacks’ 
joint 1995 Nebraska individual income tax return in which the 
Sacks attempted to avail themselves of the Nebraska special 
capital gains tax deduction. As a result of that audit, the 
Department disallowed the special capital gains deduction and 
issued a “Notice of Deficiency Determination” in the amount of 
$95,254. The notice informed the Sacks that they could protest 
the proposed deficiency within 90 days of July 16, 1997, the 
date of the notice. That same notice also stated that if no protest 
was filed, the proposed assessment would become final and the 
amount of the deficiency would become due and payable. 

The Sacks filed a protest of the proposed assessment of a 
deficiency, but subsequently admitted that their protest was 
untimely and requested that a scheduled hearing thereon be can- 
celed. The protest was dismissed by the Department, the result 
of which was to cause the proposed assessment to mature into a 
final assessment. The Sacks then paid the final assessment. 

After paying the assessment, the Sacks filed a 1995 amended 
individual income tax return on June 5, 1998, in which they 
claimed a refund of $95,254. The Sacks’ claim for a refund was 
based on the Department’s alleged “erroneous disallowance” of 
the special capital gains exclusion which resulted in the issuance 
of the deficiency determination. By letter dated September 11, 
1998, the Tax Commissioner denied the Sacks’ claim for a 
refund, stating that the “subject of [the] amended return [was] 
the same as the deficiency which [the Sacks] failed to timely 
protest” and that the “protest procedure [was] the exclusive 
method” by which the Sacks could contest the deficiency. 

On October 9, 1998, the Sacks filed a petition in the district 
court for Lancaster County, purporting to appeal the 
Department’s denial of their claim for a refund pursuant to 
§ 77-2798. The Department demurred to the petition, asserting 
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that the petition failed to state a cause of action and, in the alter- 
native, that the district court did not have subject matter juris- 
diction over the Sacks’ action. The district court concluded that 
the protest procedure was the exclusive method by which the 
Sacks could have protested the proposed assessment and sus- 
tained the Department’s demurrer on both grounds. The Sacks 
timely appealed, and we moved the case to our docket pursuant 
to our authority to regulate the caseloads of the appellate courts 
of this state. 


ASSIGNMENT OF ERROR 
The Sacks assert, restated and summarized, that the district 
court erred when it sustained the Department’s demurrer and 
dismissed their petition based upon its finding that the protest 
procedure was the exclusive method by which they could protest 
the subject matter of their claim for a refund. 


STANDARD OF REVIEW 

[1,2] Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Phelps Cty. Bd. of Equal. v. Graf, 258 
Neb. 810, 606 N.W.2d 736 (2000). In construing a statute, a 
court must determine and give effect to the purpose and intent of 
the Legislature as ascertained from the entire language of the 
Statute considered in its plain, ordinary, and popular sense. Jd. 


ANALYSIS 

The Sacks assert that the district court erred in concluding 
that the protest procedure was the exclusive procedure by which 
they could contest the proposed assessment of a deficiency. The 
Sacks argue that § 77-2798 provides an avenue through which 
they can appeal the Department’s denial of their claim for a 
refund because once the proposed assessment of a deficiency 
became final, the instant case no longer involved a “‘ ‘proposed 
assessment of a deficiency’” excluded by § 77-2798. Brief for 
appellants at 14. The applicable statutes do not support the 
Sacks’ argument. 

[3] The initial determination in the instant case is whether the 
district court properly concluded that it lacked subject matter 
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jurisdiction over the matter raised by the Sacks’ petition. When 
a jurisdictional question does not involve a factual dispute, its 
determination is a question of law which requires an appellate 
court to reach a conclusion independent from that of the trial 
court. Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 
N.W.2d 907 (1999); Holste v. Burlington Northern RR. Co., 256 
Neb. 713, 592 N.W.2d 894 (1999). We must therefore indepen- 
dently determine whether the district court had jurisdiction over 
the Sacks’ claim for a refund. 

Our determination of jurisdiction originates in § 77-2798, the 
statute under which the Sacks filed their claim for a refund. 
Section 77-2798 provides: 

Except in cases involving the proposed assessment of a 
deficiency, any taxpayer who claims that the income tax he 
has paid under the Nebraska Revenue Act of 1967 is void 
in whole or in part, may bring an action, upon the grounds 
set forth in his claim for refund, against the Tax 
Commissioner for recovery of the whole or any part of the 
amount paid. Such suit against the Tax Commissioner may 
be instituted in a district court of Nebraska of appropriate 
jurisdiction where the taxpayer resides or in the district 
court of Lancaster County. 

(Emphasis supplied.) 

[4,5] In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate 
court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. State 
v. Jones, 258 Neb. 695, 605 N.W.2d 434 (2000). If the language 
of a statute is clear, the words of such statute are the end of any 
judicial inquiry regarding its meaning. Jd.; Ameritas Life Ins. v. 
Balka, 257 Neb. 878, 601 N.W.2d 508 (1999). Our inquiry 
therefore begins, and ends, with the language of § 77-2798. 

The language of § 77-2798 is clear. An aggrieved taxpayer 
may seek relief in the district court by filing a petition in which 
she or he alleges that any portion of the tax she or he has paid is 
void, “[e]xcept in cases involving the proposed assessment of a 
deficiency ....’ The instant case is within the exception specif- 
ically contained on the face of the statute, and the district court 
properly determined that the ultimate maturation of the pro- 
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posed assessment into a final assessment was of no 
consequence. 

The Sacks argue that once the proposed assessment of a defi- 
ciency became final, their case no longer involved a “proposed 
assessment of a deficiency” and was therefore not precluded by 
§ 77-2798. The Sacks’ final assessment, however, is the result of 
the proposed assessment of a deficiency which the Sacks failed 
to timely protest. The Sacks had the opportunity to prevent the 
proposed assessment from becoming final by filing a timely 
protest, but they failed to do so. In other words, the Sacks would 
have no claim for a refund had they not received the proposed 
assessment of a deficiency; logically, the instant case involves 
the proposed assessment of a deficiency. 

[6-8] It is well established that the components of a series or 
collection of statutes pertaining to a certain subject matter may 
be conjunctively considered and construed to determine the 
intent of the Legislature so that different provisions of the act 
are consistent, harmonious, and sensible. Central States Found. 
v. Balka, 256 Neb. 369, 590 N.W.2d 832 (1999). Statutes relat- 
ing to the same subject matter are to be construed together so as 
to maintain a consistent and sensible scheme. Pittman v. Sarpy 
Cty. Bd. of Equal., 258 Neb. 390, 603 N.W.2d 447 (1999); 
Central States Found. v. Balka, supra. Construction of a statute 
will not be adopted which has the effect of nullifying or repeal- 
ing another statute. Pittman v. Sarpy Cty. Bd. of Equal., supra. 
Our conclusion is supported by considering § 77-2798 in the 
larger context of the Nebraska Revenue Act of 1967. See Neb. 
Rev. Stat. § 77-2701 (Cum. Supp. 1998). 

[9] Section 77-27,128 clearly provides that the exclusive rem- 
edy available to any taxpayer for the review of the action of the 
Tax Commissioner in respect to an assessment of a proposed 
deficiency is to be in accordance with § 77-27,127. Section 
77-27,127 provides that any final action of the Tax 
Commissioner may be appealed in accordance with the 
Administrative Procedure Act and that “no other legal or equi- 
table proceedings shall issue to prevent or enjoin the assessment 
or collection of any tax imposed under the Nebraska Revenue 
Act of 1967.” As previously explained, the Sacks’ failure to 
timely protest the proposed assessment caused it to mature into 
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a final assessment. The Nebraska Revenue Act of 1967 provides 
that the final assessment resulting from a proposed assessment 
of a deficiency is properly appealable only under §§ 77-27,127 
and 77-27,128. 

[10] The Sacks’ proposed interpretation of § 77-2798 has the 
effect of nullifying §§ 77-27,127 and 77-27,128. Section 
77-2798 simply does not allow a taxpayer who receives a pro- 
posed assessment of a deficiency to avoid the exclusivity of 
§§ 77-27,127 and 77-27,128 by not filing a protest and allowing 
the proposed assessment to mature into a final assessment, for 
which the taxpayer may then seek a refund under § 77-2798. 
Thus, we hold that the exclusive remedy to contest an income 
tax deficiency assessment is the filing of a written protest with 
the Tax Commissioner within 90 days of the date of the mailing 
of the proposed assessment of a deficiency. If a timely protest is 
not filed by the taxpayer, the proposed assessment becomes 
final. 

Since the Sacks’ claim for a refund does involve a proposed 
assessment of a deficiency and the Sacks did not pursue the 
exclusive remedy provided to them by statute, the district court 
correctly determined that it was without subject matter jurisdic- 
tion to decide the merits of the Sacks’ petition. 


CONCLUSION 

[11] When a lower court does not have jurisdiction over the 
case before it, an appellate court also lacks jurisdiction to review 
the merits of the claim. Armour v. H.L., ante p. 138, 608 N.W.2d 
599 (2000). Because the district court lacked subject matter 
jurisdiction over the cause, we likewise lack jurisdiction and 
dismiss the Sacks’ appeal. 

APPEAL DISMISSED. 
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HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Tim Bottolfson was charged with one count of terroristic 
threats, pursuant to Neb. Rev. Stat. § 28-311.01 (Reissue 1995), 
and one count of use of a weapon to commit a felony, pursuant 
to Neb. Rev. Stat. § 28-1205 (Reissue 1995). A preliminary 
hearing was held, and the county court found that probable 
cause existed for the charges and bound the case over to the dis- 
trict court. The State filed an information in the district court 
charging Bottolfson with terroristic threats and use of a weapon 
to commit a felony. Bottolfson subsequently filed a plea in 
abatement in the district court, which was sustained. The State 
filed application for leave to docket error proceedings pursuant 
to Neb. Rev. Stat. § 29-2315.01 (Reissue 1995). The Nebraska 
Court of Appeals granted the application, and this appeal 
ensued. The case was thereafter moved to this court’s docket, 
pursuant to our authority to regulate the caseloads of this court 
and the Court of Appeals. 


BACKGROUND 

Bottolfson was charged with terroristic threats and use of a 
weapon to commit a felony for acts that occurred on February 
21, 1999, involving Mary J. Allen. A preliminary hearing was 
held in the Adams County Court. 

Allen testified at the preliminary hearing, giving her account 
of what happened. Allen testified that on February 21, 1999, she 
was walking her two Old English Sheepdogs at around 1:30 a.m. 
in Hastings, Nebraska. One dog was on a leash and the other 
was not. Allen was accompanied by three other people. During 
the walk, a car passed Allen and the others with her, made a 
U-turn, and parked on the opposite side of the street from where 
Allen and the others were walking. Two men exited the vehicle 
and starting whistling at Allen’s dogs. Allen testified that she 
asked the men to stop whistling because it was upsetting her 
dogs. The two men then started across the street; one stopping 
in the street, and the other continuing across the street until he 
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met Allen and the others. The man who continued across the 
Street was later identified as Bottolfson. Allen testified that 
Bottolfson began pushing Dustin Nebe, one of the persons with 
Allen, and swinging at him, striking him once in the face. Allen 
testified that at this point, her dogs began to act “‘crazy.” The dog 
on the leash was growling and pulling on the leash. Sharon Fox, 
another person with Allen, got between Bottolfson and Nebe 
and told Bottolfson to leave Nebe alone. Allen testified that 
Bottolfson then walked toward Allen, and when he got within 
about 5 feet of her, he pulled a knife out of his pocket. Allen 
described the knife as a pocketknife with a 2'4- to 3-inch blade. 
Bottolfson got within 2 to 3 feet of Allen, held the knife in his 
hand with the blade pointed toward Allen, and threatened Allen 
and one of her dogs. Allen testified that Bottolfson said, “I’m 
going to kill you and your fuckin’ dog.” Allen told Bottolfson 
that he had better leave because she was going to call the police. 
Allen and the others with her began walking away, and 
Bottolfson left. Allen subsequently went home and called the 
police. Allen testified that she was scared by Bottolfson’s 
actions toward her and that she felt threatened. 

Robert Bednar, the Hastings police officer who was dis- 
patched to investigate Allen’s police call, also testified at the pre- 
liminary hearing. Bednar testified as to what Nebe and Fox told 
him about the incident. Bednar testified that Nebe and Fox both 
told him basically the same account of what Allen testified to at 
the hearing. Specifically, Bednar testified that Nebe told him he 
had seen the knife come out of Bottolfson’s right-hand pocket 
and saw him open up the knife and approach Allen. Bednar could 
not recall whether Nebe indicated that he had or had not heard 
anything that was said between Allen and Bottolfson. Bednar tes- 
tified that Fox indicated she had witnessed the same incident as 
that described by Allen, and Bednar recalled Fox telling him that 
she had heard what Bottolfson said to Allen about “the dog get- 
ting cut up and [Allen] getting cut up.” Bednar described the 
knife that was recovered from Bottolfson as a “[rjegular folding, 
buck-type knife,” having a 3-inch blade. 

At the end of the hearing, the county court found that the 
State had established probable cause that both crimes had been 
committed and bound Bottolfson over to the district court. 


STATE v. BOTTOLFSON 473 
Cite as 259 Neb. 470 


An information was filed in the district court alleging terror- 
istic threats and use of a weapon to commit a felony. Bottolfson 
entered a not guilty plea, which was subsequently withdrawn on 
a motion of Bottolfson. Bottolfson then filed a motion for plea 
in abatement alleging insufficiency of the evidence at the pre- 
liminary hearing. The district court granted Bottolfson’s motion 
to withdraw his not guilty plea and subsequently heard argu- 
ments on Bottolfson’s plea in abatement. The only evidence 
introduced was the transcript of the preliminary hearing. The 
district court sustained the plea in abatement, finding: 

[T]he Court hereby sustains the plea in abatement. The 
Court finds the evidence is lacking to show intent to ter- 
rorize another. The evidence is sufficient to substantiate a 
third degree assault which is a class I misdemeanor. 
WHEREFORE the Court finds that count one should be 
and hereby is dismissed without prejudice. It may be 
refilled [sic] in County Court as a misdemeanor. Count two 
is dismissed with prejudice as the knife does not meet the 
statutory length of 3'2 inches and count one is not a felony. 

The State filed an application for leave to docket error pro- 
ceedings with the district court, which application the district 
court approved. The State then filed the application with the 
Court of Appeals, which granted the application, and this 
appeal ensued. We subsequently removed the case to our 
docket. 


ASSIGNMENTS OF ERROR 

The State assigns that the district court erred in (1) finding 
that the State had not shown probable cause of terroristic threats, 
pursuant to § 28-311.01, but had demonstrated probable cause 
of assault in the third degree, pursuant to Neb. Rev. Stat. 
§ 28-310 (Reissue 1995); (2) making findings of fact not sup- 
ported by the evidence offered during Bottolfson’s plea in abate- 
ment hearing; (3) addressing issues of fact and not just questions 
of law in granting Bottolfson’s plea in abatement; and (4) mis- 
interpreting the statutory definition of “knife” found in Neb. 
Rev. Stat. § 28-1201(4) (Reissue 1995) and, thus, determining 
that any knife with a blade of less than 3'/ inches is not a knife 
for purposes of § 28-1205. 
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[1] The instant appeal is before this court as an error pro- 
ceeding filed by the county attorney pursuant to § 29-2315.01, 
which states in part that “[t]he county attorney may take excep- 
tion to any ruling or decision of the court made during the pros- 
ecution of a cause by presenting to the trial court the application 
for leave to docket an appeal with reference to the rulings or 
decisions of which complaint is made.” The scope and purpose 
of appellate review in error proceedings are defined in Neb. Rev. 
Stat. § 29-2316 (Reissue 1995). The purpose of the review is to 
provide an authoritative exposition of the law to serve as prece- 
dent in future cases. State v. Portsche, 258 Neb. 926, 606 
N.W.2d 794 (2000). In the instant case, because jeopardy has 
not attached, this court’s decision will affect the judgment of the 
district court herein. 


STANDARD OF REVIEW 
[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. State v. Spotts, 257 Neb. 44, 595 N.W.2d 259 
(1999); State v. Franco, 257 Neb. 15, 594 N.W.2d 633 (1999); 
State v. Arnold, 253 Neb. 789, 572 N.W.2d 74 (1998). 


ANALYSIS 

The State argues that the district court erred in sustaining 
Bottolfson’s plea in abatement, which challenged the suffi- 
ciency of the evidence at the preliminary hearing. 

[3] In order to resist a challenge by a plea in abatement, the 
evidence received by the committing magistrate need only show 
that a crime was committed and that there is probable cause to 
believe that the accused committed it. The evidence need not be 
sufficient to sustain a verdict of guilty beyond a reasonable 
doubt. State v. Brehmer, 211 Neb. 29, 317 N.W.2d 885 (1982); 
Delay v. Brainard, 182 Neb. 509, 156 N.W.2d 14 (1968). 

Bottolfson was charged with terroristic threats and use of a 
weapon to commit a felony. Under § 28-311.01(1), “[a] person 
commits terroristic threats if he or she threatens to commit any 
crime of violence: (a) With the intent to terrorize another . . . or 
(c) In reckless disregard of the risk of causing such terror... .” 
A terroristic threat is a Class IV felony. 
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We have examined the record made at the preliminary hear- 
ing, which was introduced as evidence at the plea in abatement 
hearing, and conclude that it supports a finding of probable 
cause that the crime of terroristic threats was committed and 
that Bottolfson committed it. Bottolfson approached Allen, 
after fighting with Allen’s companion, and pulled out a knife. 
While standing within 3 feet of her, Bottolfson pointed the 
knife at Allen and threatened Allen’s life. Thus, the evidence is 
sufficient to conclude that Bottolfson threatened to commit a 
crime of violence against Allen. There is also sufficient evi- 
dence to show probable cause that Bottolfson possessed the 
intent to terrorize Allen or the reckless disregard of the risk of 
causing such terror. Allen testified that Bottolfson’s actions 
scared her and that she felt threatened. There was probable 
cause to conclude that a reasonable person would be terrorized 
by Bottolfson’s actions. It will be up to a jury to decide whether 
the evidence is sufficient for a determination of guilt beyond a 
reasonable doubt. We conclude the district court erred in find- 
" ing that the evidence was lacking to show intent to terrorize and 
in dismissing the felony charge of terroristic threats against 
Bottolfson. 

Having concluded there was sufficient evidence for the ter- 
roristic threats charge against Bottolfson, we must also address 
the State’s argument that the district court misinterpreted the 
statutory definition of “knife” found in § 28-1201(4) and erred 
in determining that any knife with a blade less than 3'/ inches is 
not a knife for purposes of § 28-1205. 

Section 28-1205(1) states as follows: 

Any person who uses a firearm, a knife, brass or iron 
knuckles, or any other deadly weapon to commit any 
felony which may be prosecuted in a court of this state or 
who unlawfully possesses a firearm, a knife, brass or iron 
knuckles, or any other deadly weapon during the commis- 
sion of any felony which may be prosecuted in a court of 
this state commits the offense of using a deadly weapon to 
commit a felony. 

Section 28-1201 defines knife for “purposes of sections 28-1201 

to 28-1212 [as] (4) .. . any dagger, dirk, knife, or stiletto with a 

blade over three and one-half inches in length or any other dan- 
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gerous instrument capable of inflicting cutting, stabbing, or 
tearing wounds.” 

The question we are faced with is whether the knife used by 
Bottolfson meets the statutory definition of knife under 
§ 28-1201, thereby making it a deadly weapon for purposes of 
§ 28-1205. The State contends that a knife with a blade less than 
3'h inches in length, such as the one involved in the present case, 
falls within the “‘any other dangerous instrument” language. 

[4] Interpretation of a statute presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. State v. Cuny, 257 Neb. 168, 595 N.W.2d 899 
(1999); State v. White, 256 Neb. 536, 590 N.W.2d 863 (1999); 
State v. Torres, 256 Neb. 380, 590 N.W.2d 184 (1999). 

[5] In reading a statute, a court must determine and give effect 
to the purpose and intent of the Legislature as ascertained from 
the entire language of the statute considered in its plain, ordi- 
nary, and popular sense. State v. Cox, 247 Neb. 729, 529 N.W.2d 
795 (1995). 

[6] In construing a statute, a court must attempt to give effect 
to all of its parts, and if it can be avoided, no word, clause, or 
sentence will be rejected as superfluous or meaningless; it is not 
within the province of the court to read anything plain, direct, 
and unambiguous out of the statute. State v. Kelley, 249 Neb. 99, 
541 N.W.2d 645 (1996); State v. Campbell, 247 Neb. 517, 527 
N.W.2d 868 (1995); State v. Joubert, 246 Neb. 287, 518 N.W.2d 
887 (1994). 

[7] The definition of knife found in § 28-1201(4) can be 
divided into two phrases. The first phrase is “any dagger, dirk, 
knife, or stiletto with a blade over three and one-half inches in 
length.” Penal statutes are given a sensible construction in the 
context of the object sought to be accomplished, the evils and 
mischiefs sought to be remedied, and the purpose sought to be 
served. State v. White, 254 Neb. 566, 577 N.W.2d 741 (1998). It 
is obvious that the Legislature, in enacting § 28-1201(4), did not 
intend that any knife be a “per se” deadly weapon under 
§ 28-1205. We determine that the Legislature intended the 
words “with a blade over three and one-half inches” to apply to 
daggers, dirks, knives, and stilettos, such that any of these items 
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having blades over 3'A inches are “knives” under § 28-1201(4). 
We further determine that the Legislature, in enacting the first 
phrase of § 28-1201(4), designated certain items (daggers, dirks, 
knives, or stilettos with blades over 3'2 inches) as knives per se. 
In other words, the named items in the first phrase of 
§ 28-1201(4) are automatically considered to be knives for pur- 
poses of § 28-1205(1), and the State does not have to prove that 
these items are dangerous instruments capable of inflicting cut- 
ting, stabbing, or tearing wounds. 

The second phrase of § 28-1201(4) contains the language 
“any other dangerous instrument capable of inflicting cutting, 
stabbing, or tearing wounds.” This phrase refers to instruments 
other than those specifically mentioned in the first phrase of the 
definition of knife. We determine that when a case involves an 
instrument not specifically named in § 28-1201(4), the 
Legislature intended that the State should bear the burden of 
proving that the instrument is a dangerous instrument capable of 
inflicting cutting, stabbing, or tearing wounds, and thus is a 
“knife” for purposes of § 28-1205(1). In other words, the ques- 
tion of whether an instrument that is not specifically mentioned 
in the statute is a knife is a question of fact to be decided by the 
trier of fact. 

We conclude that the knife in this case does not fall under the 
first phrase of the statutory definition of knife found in 
§ 28-1201 because it did not have a blade over 3'/2 inches. Thus, 
it was not a knife per se under the definition. However, the knife 
in this case may fall under the second phrase of the statutory 
definition of knife, but this is up to the State to prove and the 
trier of fact to decide. Therefore, the district court erred in dis- 
missing the use of a weapon to commit a felony charge against 
Bottolfson. 

As stated earlier, this is an appeal by a county attorney pur- 
suant to § 29-2315.01. Section 29-2316 describes the effect of 
the appellate court’s ruling pursuant to § 29-2315.01: 

The judgment of the court in any action taken pursuant 
to section 29-2315.01 shall not be reversed nor in any man- 
ner affected when the defendant in the trial court has been 
placed legally in jeopardy, but in such cases the decision of 
the appellate court shall determine the law to govern in any 
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similar case which may be pending at the time the decision 
is rendered or which may thereafter arise in the state. 
When the decision of the appellate court establishes that 
the final order of the trial court was erroneous and the 
defendant had not been placed legally in jeopardy prior to 
the entry of such erroneous order, the trial court may upon 
application of the county attorney issue its warrant for the 
rearrest of the defendant and the cause against him or her 
shall thereupon proceed in accordance with the law as 
determined by the decision of the appellate court. 

Having concluded that the district court erred in sustaining 
Bottolfson’s plea in abatement, pursuant to § 29-2316, we must 
determine whether jeopardy had attached before the district 
court sustained the plea in abatement. 

[8-10] The Double Jeopardy Clause of the Fifth Amendment 
to the U.S. Constitution and of article I, § 12, of the Nebraska 
Constitution protects “‘an individual from being subjected to 
the hazards of trial and possible conviction more than once for 
an alleged offense.’” State v. Bostwick, 222 Neb. 631, 642, 385 
N.W.2d 906, 914 (1986), quoting Green v. United States, 355 
U.S. 184, 78 S. Ct. 221, 2 L. Ed. 2d 199 (1957). Under Neb. 
Const. art. I, § 12, jeopardy attaches when a judge, hearing a 
case without a jury, begins to hear evidence as to the guilt or 
innocence of the defendant. State v. Franco, 257 Neb. 15, 594 
N.W.2d 633 (1999). In a case tried to a jury, jeopardy attaches 
when the jury is empaneled and sworn. State v. Bostwick, supra. 

In the instant case, we conclude that jeopardy had not 
attached before the district court sustained the plea in abate- 
ment. A jury had not been sworn and empaneled, nor had the 
district court heard evidence as to the guilt or innocence of 
Bottolfson. Therefore, under § 29-2316, because jeopardy has 
not attached, our decision reverses the district court’s judgment 
sustaining Bottolfson’s plea in abatement. 


CONCLUSION 
The district court erred in sustaining Bottolfson’s plea in 
abatement. Specifically, it erred in dismissing the terroristic 
threats charge against Bottolfson and erred in dismissing the use 
of a weapon to commit a felony charge. We therefore sustain the 
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State’s exception. Because jeopardy had not attached at the time 
the district court sustained the plea in abatement, we reverse the 
judgment and remand the cause for further proceedings consis- 
tent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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WRIGHT, J. 
NATURE OF CASE 
Evelyn Lake appeals from an order of the district court for 
Colfax County granting Lawrence Gernstein, Lavern Gernstein, 
and Harold Gernstein’s petition to perpetuate testimony pur- 
suant to Neb. Ct. R. of Discovery 27 (rev. 1998) and overruling 
Lake’s demurrer to said petition. 


SCOPE OF REVIEW 

[1] A jurisdictional question which does not involve a factual 
dispute is determined by an appellate court as a matter of law. 
Slaymaker v. Breyer, 258 Neb. 942, 607 N.W.2d 506 (2000). 

{2] An order granting a petition to perpetuate testimony is 
reviewed to determine whether the trial court abused its discre- 
tion. See, Deiulemar Compagnia Di Navigazione v. M/V 
Allegra, 198 F.3d 473 (4th Cir. 1999); In re Bay County 
Middlegrounds Landfill Site, 171 F.3d 1044 (6th Cir. 1999). 

[3] Inasmuch as the Nebraska Rules of Discovery are gener- 
ally and substantially patterned after the corresponding discovery 
rules in the Federal Rules of Civil Procedure, Nebraska courts 
will look to federal decisions interpreting corresponding federal 
rules for guidance in construing similar Nebraska rules. See 
Stanko y. Chaloupka, 239 Neb. 101, 474 N.W.2d 470 (1991). 


FACTS 

On May 1, 1998, the Gernsteins filed a petition in the district 
court for Colfax County seeking an order pursuant to rule 27 
authorizing them to take the depositions of Lake and L.A. 
Thomas for the purpose of perpetuating their testimony. The 
Gernsteins alleged that they expect to become parties to an 
action cognizable by the district court for Colfax County, which 
is the county of residence of the expected adverse party, Lake. 
The Gernsteins claimed that they were not in possession of facts 
which are necessary to allege such action and that they were 
presently unable to bring such action or to cause it to be brought. 
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The Gernsteins further alleged that the subject matter of the 
expected action will be equitable, to impress a trust or secure an 
accounting for an amount of money received for them and on 
their behalf by Lake, but which Lake has failed to distribute to 
them. The substance of the testimony expected to be elicited 
from Lake is the establishment of a trust; the amount received; 
the terms of its conveyance; and the location and contents of any 
letters, checks, vouchers, receipts, deposit slips, bank accounts, 
and certificates of deposit or any other document evidencing the 
trust and the value of the trust. The substance of Thomas’ testi- 
mony is expected to pertain to the establishment of the trust in 
the Union Safe Deposit Bank, documents relating to its estab- 
lishment, the date of its establishment, and the source of the 
funds establishing the trust and their disposition. 

On May 21, 1998, Lake demurred in response to the 
Gernsteins’ petition. The demurrer asserted that the petition 
failed to state facts sufficient to constitute a cause of action pur- 
suant to rule 27. 

Ata hearing on June 10, 1998, Lake’s counsel argued that the 
petition failed to comply with rule 27(a)(1)(iii). Lake’s counsel 
argued that the petition failed to show “the facts which he or she 
desires to establish by the proposed testimony and his or her rea- 
sons for desiring to perpetuate it.” See rule 27(a)(1)(iii). The 
Gernsteins’ counsel argued that one cannot know exactly what 
the party to be deposed is going to say at a deposition and that 
therefore the party bringing this type of action should not be 
required to know such specific facts. In response, Lake’s coun- 
sel argued that there had to be some factual allegation before the 
court could grant a petition to allow one to take the deposition 
of another. It was also asserted that there had been no showing 
of a need to perpetuate Lake’s testimony. 

In its order filed July 29, 1998, the district court overruled 
Lake’s demurrer and granted the Gernsteins’ petition, thus 
allowing them to take the depositions of Lake and Thomas for 
the purpose of perpetuating their testimony. 


ASSIGNMENTS OF ERROR 
Lake asserts that the district court erred (1) in failing to grant 
her demurrer, (2) in granting the Gernsteins’ petition, and (3) in 
issuing an order which failed to comply with rule 27. 
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ANALYSIS 

[4-6] We first consider whether the order from which Lake 
appeals is a final, appealable order. Before reaching the legal 
issues presented for review, it is the duty of an appellate court to 
determine whether it has jurisdiction over the matter before it. 
State v. Pruett, 258 Neb. 797, 606 N.W.2d 781 (2000). A juris- 
dictional question which does not involve a factual dispute is 
determined by an appellate court as a matter of law. Slaymaker 
v. Breyer, 258 Neb. 942, 607 N.W.2d 506 (2000). 
Notwithstanding whether the parties raise the issue of jurisdic- 
tion, an appellate court has a duty to raise and determine the 
issue of jurisdiction sua sponte. Henderson v. Department of 
Corr. Servs., 256 Neb. 314, 589 N.W.2d 520 (1999). For an 
appellate court to acquire jurisdiction of an appeal, there must 
be a final order entered by the court from which the appeal is 
taken; conversely, an appellate court is without jurisdiction to 
hear appeals from nonfinal orders. City of Omaha v. Morello, 
257 Neb. 869, 602 N.W.2d 1 (1999). 

Discovery orders generally are not subject to interlocutory 
appeal because the underlying litigation is ongoing and the dis- 
covery order is not considered final. See Brozovsky v. Norquest, 
231 Neb. 731, 437 N.W.2d 798 (1989). Brozovsky involved a 
dispute between two individuals who each brought an action 
concerning the division and distribution of the assets of a cor- 
poration. One of the parties had filed proposed deposition ques- 
tions applicable to both cases, which were met by objection on 
various grounds by the other party. The trial court overruled 
such objections and ordered the deponent to testify and make 
himself available for the deposition. A notice of appeal was then 
filed with respect to the trial court’s decision on this issue. On 
appeal, we concluded that the orders appealed from were inter- 
locutory, rather than final, and accordingly dismissed the appeal 
for lack of jurisdiction. 

Activities pursuant to rule 27(a) are distinguishable from 
Brozovsky because the evidence is to be obtained and preserved 
before an action is brought. The general rule that discovery 
orders are not subject to interlocutory appeal should not be 
applied to rule 27, in which there is no ongoing litigation. 
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Since rule 27 is substantially similar to Fed. R. Civ. P. 27, it 
is appropriate for us to look to the federal decisions for guidance 
in determining jurisdiction and in interpreting rule 27. Inasmuch 
as the Nebraska Rules of Discovery are generally and substan- 
tially patterned after the corresponding discovery rules in the 
Federal Rules of Civil Procedure, Nebraska courts will look to 
federal decisions interpreting corresponding federal rules for 
guidance in construing similar Nebraska rules. See Stanko v. 
Chaloupka, 239 Neb. 101, 474 N.W.2d 470 (1991). See, also, 
Nebraska Pub. Emp. v. Otoe Cty., 257 Neb. 50, 595 N.W.2d 237 
(1999) (concluding that since interpretation of Neb. Rev. Stat. 
§ 48-824(2)(c) (Reissue 1998), which was similar to § 8(a)(3) of 
National Labor Relations Act, was case of first impression, it 
was appropriate to look to federal decisions interpreting 
§ 8(a)(3) for guidance); Bluff’s Vision Clinic v. Krzyzanowski, 
251 Neb. 116, 555 N.W.2d 556 (1996) (concluding that since 
Nebraska Fair Employment Practice Act is patterned after title 
VII of Civil Rights Act of 1964, it was appropriate to consider 
federal court decisions construing similar federal legislation). 

[7] Federal courts have held that the grant of a petition to per- 
petuate testimony is appealable as a final order because it grants 
all the relief sought in the petition and fully disposes of the pro- 
ceeding. See, Shore v. Acands, Inc., 644 F.2d 386 (Sth Cir. 
1981); Mosseller v. United States, 158 F.2d 380 (2d Cir. 1946). 
In Mosseller, the court noted: 

If such orders were not held final and appealable, a plain- 
tiff who had taken a deposition could wait several years 
before deciding to bring suit and the putative defendant 
could not during this time question the propriety of the 
order by an appeal. So a plaintiff might later be able to 
bring the suit in another district, thus cutting off a direct 
right of appeal and leaving serious question as to the 
defendant’s right to make a collateral attack upon the order 
by objection to introduction of the evidence in the second 
district. 
158 F.2d at 383. Likewise, states which have rules similar to 
Fed. R. Civ. P. 27 that have considered the appealability of such 
orders have followed the federal rule and reached the same 
result. See, e.g., Powers v. Planned Parenthood, 677 A.2d 534 
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(Me. 1996); In re Burlington Bagel Bakery, 150 Vt. 20, 549 
A.2d 1044 (1988). Therefore, we conclude that the order grant- 
ing the Gernsteins’ petition to perpetuate testimony under rule 
27 is a final, appealable order. 

We next proceed to consideration of whether the district court 
abused its discretion in granting the Gernsteins’ petition. An 
order granting a petition to perpetuate testimony is reviewed to 
determine whether the trial court abused its discretion. See, 
Deiulemar Compagnia Di Navigazione v. M/V Allegra, 198 F.3d 
473 (4th Cir. 1999); In re Bay County Middlegrounds Landfill 
Site, 171 F.3d 1044 (6th Cir. 1999). 

Rule 27 provides in relevant part: 

Depositions Before Action or Pending Appeal. 

(a) Before Action. 

(1) Petition. A person who desires to perpetuate his or 
her own testimony or that of another person regarding any 
matter that may be cognizable in any court of this state 
may file a petition verified by affidavit of the petitioner or 
his or her attorney in the district court of the residence of 
any expected adverse party. The petition shall be entitled in 
the name of the petitioner and shall show: 

(i) The petitioner expects to be a party to an action cog- 
nizable in a court of this state but is presently unable to 
bring it or cause it to be brought; 

(ii) the subject matter of the expected action and his or 
her interest therein; 

(iii) the facts which he or she desires to establish by the 
proposed testimony and his or her reasons for desiring to 
perpetuate it; 

(iv) the names or a description of the persons he or she 
expects will be adverse parties and their addresses so far as 
known; and 

(v) the names and addresses of the persons to be exam- 
ined and the substance of the testimony which he or she 
expects to elicit from each, and shall ask for an order 
authorizing the petitioner to take the depositions of the 
persons to be examined named in the petition, for the pur- 
pose of perpetuating their testimony. 
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(2) Notice and Service. The petitioner shall thereafter 
serve a notice upon each person named in the petition as an 
expected adverse party, together with a copy of the peti- 
tion, stating that the petitioner will apply to the court, at a 
time and place named therein, for the order described in 
the petition. At least twenty days before the date of hearing 
the notice shall be served in the manner provided for ser- 
vice of summons; but if such service cannot with due dili- 
gence be made upon any expected adverse party named in 
the petition, the court shall order service by publication in 
the manner provided in Rule 30 (b)(1)(B), and shall 
appoint, for persons not served in the manner provided for 
service of summons, an attorney who shall represent them, 
and, in case they are not otherwise represented, shall cross- 
examine the deponent. If any expected adverse party is a 
minor or incompetent the provisions of Neb. Rev. Stat. 
§ 25-309 (Reissue 1989) shall apply. 

(3) Order and Examination. If the court is satisfied that 
the perpetuation of the testimony may prevent a failure or 
delay of justice, it shall make an order designating or 
describing the persons whose depositions may be taken and 
specifying the subject matter of the examination and 
whether the depositions shall be taken upon oral examina- 
tion or written questions. The depositions may then be taken 
in accordance with these rules; and the court may make 
orders of the character provided for by Rules 34 and 35. For 
the purpose of applying these rules to depositions for per- 
petuating testimony, each reference therein to the court in 
which the action is pending shall be deemed to refer to the 
court in which the petition for such deposition was filed. 

The standard for evaluating the petition is whether “the court 
is satisfied that the perpetuation of the testimony may prevent a 
failure or delay of justice.” Rule 27(a)(3). See In re Bay County 
Middlegrounds Landfill Site, 171 F.3d 1044 (6th Cir. 1999). The 
district court did not specifically discuss the requirements of 
rule 27, but because the court granted the petition, we may infer 
that the court concluded that all the requirements had been met. 
We therefore proceed to examine each of the above require- 
ments of rule 27. 
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Rule 27(a)(1)(i) requires that the petitioner show that he or 
she expects to be a party to an action cognizable in a court of 
this state but is presently unable to bring it or cause it to be 
brought. With respect to the first prong of this requirement, a 
satisfactory showing is made where it seems probable that there 
will be litigation arising out of the situation. De Wagenknecht v. 
Stinnes, 250 F.2d 414 (D.C. Cir. 1957). Whether there is a suffi- 
cient likelihood that the expected litigation will eventuate is a 
matter for the sound discretion of the court to which application 
to perpetuate is made. Jd. 

In Petition of Ingersoll-Rand Co., 35 F.R.D. 568 (S.D.N.Y. 
1964), the petitioner asserted that there was a substantial 
expectancy that the petitioner would be sued, and the court 
found that this satisfied the first requirement. Here, the 
Gernsteins’ petition alleges that they expect to become parties to 
an action cognizable by the district court for Colfax County, 
which is the county of residence of Lake, the expected adverse 
party. We conclude that this is sufficient to satisfy the first prong 
of rule 27(a)(1)(i). 

The second prong of rule 27(a)(1)(i) requires that the peti- 
tioner must presently be unable to bring the action or cause it to 
be brought. With regard to this requirement, there must be a true 
inability to bring the action at the time the petition is presented. 
See Martin v. Reynolds Metals Corporation, 297 F.2d 49 (9th 
Cir. 1961) (party seeking deposition must be unable to bring suit 
or cause it to be brought). See, also, Shore v. Acands, Inc., 644 
F.2d 386 (Sth Cir. 1981). This requirement avoids abuse of the 
rule by potential plaintiffs who might try to use it as a means of 
discovery to enable them to draw a complaint. Martin v. 
Reynolds Metals Corporation, supra. 

In Petition of Ernst, 2 F.R.D. 447 (S.D. Cal. 1942), the peti- 
tioner successfully asserted that he was unable to institute an 
action or cause one to be brought because the Internal Revenue 
Code provided that no suit or proceeding could be initiated by a 
petitioner before the expiration of 6 months from the date of fil- 
ing a claim with the commissioner unless the commissioner ren- 
dered an adverse decision within that time. In Shore, the court 
found that the petitioner had failed to demonstrate an inability to 
presently file a suit. The petition showed only that the suit could 
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not be filed in the district of the petitioner’s choice or against all 
desired defendants. 

In the case at bar, the Gernsteins allege that they are presently 
unable to bring suit because they are not in possession of facts 
which are necessary to allege a cause of action. We conclude 
that the Gernsteins have not made a showing that they are 
presently unable to bring an action or cause it to be brought. 

Next, under rule 27(a)(1)(ii), the petitioner must show the 
subject matter of the expected action and his or her interest 
therein. The Gernsteins have alleged that “[t]he subject matter of 
the expected action will be equitable, to impress a trust or secure 
an accounting for an amount of money received for and on 
behalf of petitioners by respondent but which respondent fails to 
distribute to them.” There does not appear to be any federal case 
law that would raise the standard to anything other than a 
requirement that the petitioner must set forth generally the sub- 
ject matter of the expected action. We conclude that the 
Gernsteins have satisfied this requirement. 

Rule 27(a)(1)(iii) requires that the petition show the facts that 
the petitioner desires to establish by the proposed testimony and 
his or her reasons for desiring to perpetuate it. In discussing this 
requirement, courts have cited to Arizona v. California, 292 US. 
341, 54 S. Ct. 735, 78 L. Ed. 1298 (1934), which was decided 
before the enactment of Fed. R. Civ. P. 27. The Court stated that 
to sustain an action to perpetuate testimony, it must appear that 
the facts the plaintiff expects to prove by the testimony of the 
witnesses sought to be examined will be material and competent 
evidence in the matter in controversy. The petitioner must show 
that depositions cannot be taken and perpetuated in the ordinary 
methods and that the taking of the testimony is made necessary 
by the danger that it may be lost by delay. Arizona v. California, 
supra. The petitioner is required to plead with particularity the 
risk that the testimony will be lost. 

In Penn Mut. Life Ins. Co. v. U.S., 68 F.3d 1371 (D.C. Cir. 
1995), the court concluded that general allegations are not suffi- 
cient to demonstrate the need to perpetuate testimony. An alle- 
gation that a witness was retired and that with the passage of 
time, his ability to recall relevant facts and testify completely as 
to those matters might be impaired was insufficient. Similarly, 
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an unsubstantiated claim that there was a rapid turnover in per- 
sonnel at a Veteran’s Administration Hospital was held to be 
insufficient in Petition of Rosario, 109 F.R.D. 368 (D. Mass. 
1986). A claim that two witnesses were not immune from the 
uncertainties of life and death was insufficient to allow the tak- 
ing of the witnesses’ depositions in Lombard’s, Inc. v. Prince 
Mfg., Inc., 753 F.2d 974 (11th Cir. 1985). 

The Gernsteins have not set forth any reason why the testi- 
mony they wish to elicit must be preserved. They have not 
demonstrated any barriers such as age or illness that would 
require the perpetuation of this testimony or which would show 
that there is a danger the testimony will be lost if it is not per- 
petuated. The requirements of rule 27(a)(1)(iii) have not been 
met. 

Pursuant to rule 27(a)(1)(iv), the petitioner is required to 
show the names or a description of the persons he or she expects 
will be adverse parties and their addresses so far as known. The 
Gernsteins have named the expected adverse party and have 
included her address in the petition. Therefore, they have satis- 
fied this requirement. 

Rule 27(a)(1)(v) requires the petitioner to show the names 
and addresses of the persons to be examined and the substance 
of the testimony the petitioner expects to elicit from each. 
Generally, this requirement has been interpreted to mean that the 
testimony to be perpetuated must be known to the petitioner. See 
Application of Checkosky, 142 F.R.D. 4 (D.D.C. 1992). 
Application of Checkosky held that the petitioners, who sought 
to obtain unknown information about the internal deliberations 
of the Securities and Exchange Commission, did not meet the 
requirements of rule 27 in that the testimony to be perpetuated 
must be “known testimony.” 142 F.R.D. at 7. See, also, State of 
Nev. v. O’Leary, 63 F.3d 932 (9th Cir. 1995); Ash v. Cort, 512 
F.2d 909 (3d Cir. 1975). 

In O’Leary, it was the State of Nevada’s goal to obtain infor- 
mation for use in future agency and judicial proceedings in 
which the state contemplated it would challenge various antici- 
pated decisions approving a repository site by the Department of 
Energy, the Nuclear Regulatory Commission, and the 
Environmental Protection Agency. The Ninth Circuit held that 
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use of Fed. R. Civ. P. 27 was not appropriate where the peti- 
tioner sought discovery of unknown information that the peti- 
tioner hoped would assist it in the future. The information 
sought was essentially the thoughts, thought processes, knowl- 
edge, and scientific sources used by scientists who were 
involved in reports and studies pertaining to the suitability of 
Yucca Mountain as a site for a radioactive waste repository. The 
State of Nevada sought to depose 27 of the scientists participat- 
ing in reports and studies in order to perpetuate their testimony 
for use in later agency and judicial review proceedings. Noting 
that rule 27 requires that the petition set forth the substance of 
the testimony which the petitioner expects to elicit, the court 
held, relying upon Application of Checkosky, that testimony to 
be perpetuated must be “ ‘known testimony.’ ” O’Leary, 63 F.3d 
at 936. It has also been stated that a rule 27 deposition is not to 
be used as a substitute for pretrial discovery and does not license 
the prospective plaintiff to engage in a “ ‘wholesale fishing 
expedition.’ ” 19th Street Baptist Church v. St. Peters Episcopal, 
190 F.R.D. 345, 347 (E.D. Pa. 2000). 

In general, the Gernsteins set forth the nature of the testimony 
they expect to elicit from Lake and Thomas, but they do not 
describe the testimony and, in fact, admit that they cannot set 
forth what facts will be elicited. The petition admits that they are 
not in possession of facts which are necessary in order to state a 
cause of action. Although the information they seek may satisfy 
the requirement of being material and competent, they have not 
been able to satisfy the requirement that the testimony they 
expect to elicit is known to them. 

The Gernsteins urge us to consider the differences between a 
code-based system of civil procedure, such as the one currently 
utilized in Nebraska, and a notice-based system taken from the 
Federal Rules of Civil Procedure, which has been adopted by a 
majority of the states. See Jack H. Friedenthal et al., Civil 
Procedure § 5.1 (2d ed. 1993). 

Nebraska’s system of code pleading has been in place since 
1867. See Christianson v. Educational Serv. Unit No. 16, 243 
Neb. 553, 501 N.W.2d 281 (1993). In Christianson, we explained 
in detail the history of our code-based system and its differences 
with respect to the federal notice-based system. We noted: 
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There are distinctive differences between the pleading 
requirements of Nebraska as a code pleading state, and the 
requirements of federal and federal-replica state pleading. 
Notice pleading requires only that a party set forth “a short 
and plain statement of the claim showing that the pleader is 
entitled to relief.” Fed. R. Civ. P. 8(a)(2). A litigant is not 
required to state a cause of action, but must simply give the 
opposing party sufficient notice of the claim so as to be able 
to prepare to meet it. Friedenthal, Kane & Miller, supra, 
§ 5.7. Although a pleader in notice pleading is required to 
refer to circumstances and events upon which the claim is 
based, the pleader is not required to allege a specific fact to 
cover every substantive element of the claim. Jd. 

In contrast to notice pleading, Nebraska law defines 
pleadings as “the written statements by the parties of the 
facts constituting their respective claims and defenses.” 
(Emphasis supplied.) § 25-801. A “petition must contain 
... a Statement of the facts constituting the cause of action, 
in ordinary and concise language, and without repetition 
....” (Emphasis supplied.) § 25-804(2). The ultimate facts 
to be established should be alleged in a pleading. State ex 
rel. Warren y. Kleman, 178 Neb. 564, 134 N.W.2d 254 
(1965). Facts are sufficient to constitute a cause of action 
when they are a narrative of the events, acts, and things 
done or omitted which show a legal liability of the defend- 
ant to the plaintiff. Matheson v. Stork, 239 Neb. 547, 477 
N.W.2d 156 (1991). 


Christianson, 243 Neb. at 559, 501 N.W.2d at 287. 

The Gernsteins suggest that the differences between these 
two systems require us to allow pretrial discovery to a certain 
extent because of the higher standard required to be pled under 
a code-based system. However, this proposition is not supported 
by any authority. For example, similarly to Nebraska, the State 
of Maryland has not adopted strict “notice pleading.” See 
Eastern Shore Financial v. Donegal Mut., 84 Md. App. 609, 581 
A.2d 452 (1990), abrogated on other grounds, Aetna v. 
Cochran, 337 Md. 98, 651 A.2d 859 (1995). See, also, Shepter 
v. Johns Hopkins University, 334 Md. 82, 637 A.2d 1223 (1994). 
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In Allen v. Allen, 105 Md. App. 359, 375, 659 A.2d 411, 419 
(1995), the Court of Special Appeals of Maryland stated: 
“TR]ule [27] was not intended to serve as a discovery device to 
provide prospective plaintiffs with an opportunity to secure 
information in order to frame a complaint.” 

We decline to adopt a more liberal interpretation of rule 
27(a)(1) than that of the federal courts. Even under our code- 
based system of pleading, rule 27 should not be used to discover 
facts for the purpose of framing a complaint. 

Rule 27(a)(2) requires that the petitioner shall serve notice 
upon each person named in the petition as an expected adverse 
party, together with a copy of the petition, stating the petitioner 
will apply to the court, at a time and place named therein, for 
the order described in the petition. The notice must be served at 
least 20 days before the date of the hearing in the manner 
described in rule 27(a)(2). There is nothing in the record to 
indicate the Gernsteins have satisfied the notice and service 
requirements. In order to satisfy such requirements, the 
Gernsteins would have had to serve notice upon Lake, the 
expected adverse party, at least 20 days before the date of the 
hearing. There is nothing to establish that Thomas was even 
given notice. 

Rule 27(a)(3) provides that if the court is satisfied that per- 
petuation of the testimony may prevent a failure or delay of jus- 
tice, it shall make an order designating or describing the persons 
whose depositions may be taken and specifying the subject mat- 
ter of the examination and whether the deposition shall be taken 
upon oral examination or written questions. The district court’s 
order does not make this designation. 

Although the language of rule 27(a)(3) appears to be broad in 
scope, it does not give the court discretion to act independently 
of the requirements as set forth above. The court should use the 
requirements of rule 27(a)(1) as a guideline to determine 
whether the perpetuation of testimony may prevent a failure or 
delay of justice. The Gernsteins have failed to establish that per- 
petuation of the testimony would be necessary to prevent a fail- 
ure or delay of justice. See Penn Mut. Life Ins. Co. v. U.S., 68 
F.3d 1371 (D.C. Cir. 1995). 
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CONCLUSION 

A judicial abuse of discretion exists when the reasons or rul- 
ings of a trial judge are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying just results in matters 
submitted for disposition. Meints v. Meints, 258 Neb. 1017, 608 
N.W.2d 564 (2000). It is clear that the Gernsteins have not met 
the requirements of rule 27. For the reasons set forth herein, we 
conclude that the district court abused its discretion in ordering 
the perpetuation of testimony. Therefore, we reverse the judg- 
ment and remand the cause with directions to dismiss the 
petition. 

REVERSED AND REMANDED WITH DIRECTIONS TO DISMISS. 
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1, Breach of Contract: Damages. A suit for damages arising from breach of contract 
: presents an action at law. : 

2. Judgments: Appeal and Error. In a bench trial of a law action, a trial court’s fac- 
tual findings have the effect of a jury verdict and will not be set aside on appeal unless 
clearly erroneous. The appellate court does not reweigh the evidence but considers the 
judgment in a light most favorable to the successful party and resolves evidentiary 
conflicts in favor of the successful party, who is entitled to every reasonable inference 
deducible from the evidence. 

3. Damages: Appeal and Error. The amount of damages to be awarded is a determi- 
nation solely for the fact finder, and its action in this respect will not be disturbed on 
appeal if it is supported by the evidence and bears a reasonable relationship to the ele- 
ments of the damages proved. 

4. Breach of Contract: Pleadings: Proof. In order to recover in an action for breach of 
contract, the plaintiff must plead and prove the existence of a promise, its breach, 
damage, and compliance with any conditions precedent that activate the defendant’s 
duty. 

Breach of Contract: Words and Phrases. A breach is a nonperformance of a duty. 

6. Breach of Contract. Whether or not a breach is material and important is a question 
of degree which must be answered by weighing the consequences of the breach in 
light of the actual custom of persons in the performance of contracts similar to the one 
involved in the specific case. 


a 


PHIPPS v. SKYVIEW FARMS 493 
Cite as 259 Neb. 492 


7. Contracts: Substantial Performance. Substantial performance may be established 
as long as any deviations from the contract are relatively minor and unimportant. 

8. Breach of Contract: Damages. In a breach of contract case, the ultimate objective 
of a damages award is to put the injured party in the same position he or she would 
have occupied if the contract had been performed, that is, to make the injured party 
whole. 

9. : __. As a general rule, a party injured by a breach of contract is entitled to 


recover all damages which are reasonably certain and which are naturally expected to 
follow the breach. 

10. Trial: Pleadings: Evidence. There is nothing improper about using a motion in 
limine to raise and point out before trial certain evidentiary rulings the court may 
be called upon to make during the course of trial, even when there is no jury 
involved. 

11. Judgments: Appeal and Error. Where the record demonstrates that the decision of 
the trial court is correct, although such correctness is based on a different ground from 
that assigned by the trial court, the appellate court will affirm. 

12, : __. A proper result will not be reversed merely because it was reached for the 


wrong reasons. 


Appeal from the District Court for Dawson County: DONALD 
E. Rowtanps II, Judge. Affirmed. 
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HENpRY, C.J. 
I. INTRODUCTION 

Larry K. Phipps brought a breach of contract action against 
Skyview Farms, Inc. (Skyview), claiming that Skyview 
breached the terms of a truck/trailer lease agreement. Skyview 
counterclaimed, asserting that Phipps breached the agreement, 
resulting in damages to Skyview. The district court for Dawson 
County found that Skyview breached the agreement, dismissed 
the counterclaim, and entered a judgment in favor of Phipps in 
the amount of $8,070.08. Skyview now appeals. We moved this 
case to our docket pursuant to our power to regulate the 
caseloads of this court and the Nebraska Court of Appeals. See 
Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 
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Il. FACTUAL BACKGROUND 

Skyview, a corporation based in Gothenburg, Nebraska, is in 
the business of running semi-trucks throughout the United 
States and Canada. W. Alan Rickertsen is the owner of Skyview. 
Phipps owns a tractor and trailer combination (truck) which he 
uses for hauling commodities over the road. On February 4, 
1997, Phipps entered into a truck/trailer lease agreement (agree- 
ment) with Skyview. Under the terms of the agreement, Skyview 
would dispatch loads of freight to Phipps for transportation, and 
Phipps would furnish his truck for delivering the loads. The 
agreement was for a term commencing upon the signing of the 
agreement, which occurred on February 4, and ending on 
December 31. 

The agreement provided that Phipps would be paid “by the 
load,” with Skyview deducting a percentage from the gross 
receipts as a brokerage fee and compensation for its services. 
Phipps was required to make an initial escrow deposit of $500 
from which amount Skyview could withdraw to satisfy certain 
liabilities for which Skyview was entitled to reimbursement. 
Phipps was obligated to conduct a “ ‘clean operation,’ ” includ- 
ing “check calls, on time loading, on time delivery, no adverse 
safety reports, deliveries at correct destinations, all items 
Tequired under safety procedure, no exceptions noted on deliv- 
ery receipts and no discourteousness at loading or unloading 
points.” 

Phipps was provided with an “Owner/Operator Handbook” 
(handbook), further detailing the parties’ obligations and proce- 
dures to be followed. The provisions of the handbook were 
incorporated into the agreement. The handbook required drivers 
to keep legal “log books,” which are logs detailing times when 
the driver is sleeping, driving, off duty, or making fuel stops. 

On June 20, 1997, Skyview terminated the agreement with 
Phipps over the telephone after an accident which had occurred 
on June 19 while Phipps was unloading his truck at a jobsite in 
Maryland. Rickertsen also sent Phipps a letter dated June 20, 
1997, confirming the earlier telephone conversation terminating 
the agreement due to Phipps’ “gross misconduct and safety vio- 
lations,” and effective upon the unloading of Phipps’ truck at the 
Maryland jobsite. 
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On July 23, 1997, Rickertsen sent a letter to Phipps inform- 
ing Phipps that Skyview was unable to settle Phipps’ account 
because Phipps had failed to return license plates, permits, and 
decals that were the property of Skyview. Phipps disputed the 
amounts deducted from moneys owed to him by Skyview as 
stated on Skyview’s “Statement of Account” for Phipps, includ- 
ing charges for license plates and permits, “Cost for Missed 
Load,” “Early Termination Service Charge,” and “Loss of 
Escrow Deposit.” Phipps did not inform Skyview by certified 
mail of the dispute regarding these settlkement computations 
within 60 days, although such notice was required under the 
terms of the agreement. Phipps refused to return the license 
plates, permits, and decals until the dispute regarding these 
charges was settled. 

This dispute led Phipps to file a lawsuit against Skyview on 
January 7, 1998, claiming that Skyview breached the agreement 
by its unilateral termination of the agreement on June 20, 1997. 
Skyview filed an answer, claiming that Skyview properly termi- 
nated the agreement pursuant to its terms allowing for termina- 
tion upon a material breach by Phipps. Skyview also filed a 
counterclaim for breach of contract based on the June 19, 1997, 
accident and other alleged breaches by Phipps. 

Prior to trial, Phipps filed a motion in limine requesting that 
the court limit Skyview’s introduction of certain evidence, 
including Occupational Safety and Health Administration 
(OSHA) documents, a report from the Maryland State Patrol, 
and any testimony from Rickertsen regarding alleged hearsay 
statements he received, all concerning the June 19, 1997, acci- 
dent. The trial court granted the motion. Phipps’ objections to 
this evidence at trial were sustained. 

At trial, Phipps testified that on June 19, 1997, he was deliv- 
ering a sand-like substance to a liquid nitrogen plant in 
Maryland. The product Phipps was delivering had been pur- 
chased by a company called Chemrock. When Phipps arrived at 
7:30 a.m., Chemrock representatives told him that they were not 
ready to receive the load. Phipps did not recall being advised as 
to a specific unloading time, although Skyview’s internal docu- 
mentation indicates an unloading time of 2 p.m. 
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Phipps testified that he called Rickertsen and reported that he 
was angry because his truck was not going to be unloaded. 
Rickertsen informed Phipps that this was a “demurrage load,” 
meaning Phipps would be paid by the hour while waiting to be 
unloaded. Chemrock representatives then informed Phipps that 
they would start unloading and instructed Phipps to unload into 
a pneumatic tanker. Two Chemrock employees positioned con- 
veyor belts under Phipps’ truck and onto the tanker. When 
Phipps opened one of the storage compartments on his trailer by 
opening the gate on the underside of the compartment, a large 
amount of product fell onto the conveyor belt, causing the con- 
veyor belt to stop. While Phipps was trying to get the conveyor 
running again by pulling on the conveyor’s pulley system, his 
hand became entangled with a belt, causing him to sever the 
ends of two fingers on his left hand. Before being taken to the 
hospital, Phipps called Rickertsen and informed him of the 
accident. 

Phipps was able to leave the hospital on the evening of June 
19, 1997. The next day, June 20, Phipps called Rickertsen. 
During this telephone call, Rickertsen informed Phipps the 
agreement was terminated, effective upon the unloading of the 
truck. Phipps did not pick up the next load assigned to him, 
which was 50 miles away from the Maryland jobsite. 

On June 21, 1997, Phipps began his return trip from 
Maryland to his home in Colorado. This was a “deadhead” trip, 
which means running without a load. On the advice of doctors, 
Phipps took time off to allow his fingers to heal before begin- 
ning to drive again. Three weeks after the agreement with 
Skyview was terminated, Phipps entered into another truck lease 
arrangement with GM Trucking. 

Rickertsen testified about the events of June 19 and 20, 1997, 
including the telephone call from Phipps informing Rickertsen 
of the accident. 

Rickertsen claimed he had previously informed Phipps over 
the telephone of the 2 p.m. unloading time. Rickertsen further 
testified that later on the morning of the accident he was con- 
tacted by both the Maryland State Patrol and the Maryland divi- 
sion of OSHA regarding Phipps’ accident, but no action was 
taken against Skyview by the state patrol or OSHA. 
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Rickertsen also testified about several incidents which 
Skyview claimed constituted breaches of the agreement by 
Phipps, including impatient behavior during telephone calls 
made to Rickertsen, arriving too early at the Maryland jobsite, 
carrying a firearm in his truck on one occasion, and instances of 
failing to properly fill out various types of paperwork, including 
the logbooks covering the period from June 16 to 23, 1997. 
Skyview did not receive Phipps’ logbook covering this time 
period until some time after the agreement was terminated. 
Rickertsen testified that Skyview was unable to find a driver to 
replace Phipps. 

Phipps claimed damages of $12,302.79, consisting of 
$6,345.08 pursuant to the outstanding settlement sheets for 
work Phipps performed under the agreement; $1,725 for the cost 
of the deadhead return trip; and $4,232.71 in lost income for the 
3-week period during which he was unemployed after Skyview 
terminated the agreement. On its counterclaim, Skyview 
claimed damages in the amount of $2,500 for Phipps’ failure to 
return license plates and decals, and lost profits in the amount of 
$9,277.08 as a result of being unable to find a replacement 
driver. 

The trial court found that Skyview breached the agreement by 
unilaterally terminating the agreement on June 20, 1997. The 
court specifically found that the reasons Rickertsen gave at trial 
for terminating the agreement were “pretextual” and found that 
many of the reasons given for terminating the agreement were 
not known to Skyview at the time the agreement was terminated. 
The court also found that Phipps substantially performed his 
obligations and that none of the alleged violations constituted a 
material breach. The court noted that Phipps’ progress reports 
up to the time of the June 19 accident were generally positive 
and satisfactory. The court found that Phipps had proved the 
damages claimed for amounts due on the settlement sheets and 
the cost of the deadhead trip, but not for the lost income. The 
court awarded $8,070.08 in damages and dismissed Skyview’s 
counterclaim. 

Skyview made a motion for new trial, which was overruled. 
This appeal followed. 
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III. ASSIGNMENTS OF ERROR 

Skyview claims, restated and summarized, that the trial court 
erred in (1) failing to find that Phipps breached the terms of the 
agreement, activating Skyview’s right to terminate the agree- 
ment; (2) determining the amount of damages awarded to 
Phipps, assuming that Skyview breached the agreement; (3) fail- 
ing to determine and assess damages due to Skyview resulting 
from Phipps’ breach of the agreement; (4) sustaining Phipps’ 
motion in limine; and (5) determining that the OSHA docu- 
ments, state patrol report, and certain statements regarding the 
June 19, 1997, accident were inadmissible. 


IV. STANDARD OF REVIEW 

[1,2] A suit for damages arising from breach of contract pre- 
sents an action at law. In a bench trial of a law action, a trial 
court’s factual findings have the effect of a jury verdict and will 
not be set aside on appeal unless clearly erroneous. The appel- 
late court does not reweigh the evidence but considers the judg- 
ment in a light most favorable to the successful party and 
resolves evidentiary conflicts in favor of the successful party, 
who is entitled to every reasonable inference deducible from the 
evidence. General Fiberglass Supply v. Roemer, 256 Neb. 810, 
594 N.W.2d 283 (1999). 

[3] The amount of damages to be awarded is a determination 
solely for the fact finder, and its action in this respect will not be 
disturbed on appeal if it is supported by the evidence and bears 
a reasonable relationship to the elements of the damages proved. 
Hausman v. Cowen, 257 Neb. 852, 601 N.W.2d 547 (1999). 


V. ANALYSIS 


1. BREACH OF AGREEMENT 

[4] In order to recover in an action for breach of contract, the 
plaintiff must plead and prove the existence of a promise, its 
breach, damage, and compliance with any conditions precedent 
that activate the defendant’s duty. Solar Motors v. First Nat. 
Bank of Chadron, 249 Neb. 758, 545 N.W.2d 714 (1996). The 
parties in this case do not dispute that a valid contract existed, 
but Skyview disputes the trial court’s findings regarding breach. 
Skyview claims the trial court erred in finding that it breached 
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the agreement and in failing to find a material breach by Phipps. 
Skyview asserts that Phipps committed a material breach, acti- 
vating Skyview’s right to terminate. 

The terms of the lease provide that the agreement “may be 
terminated immediately in the event of a material breach by 
either party.” Thus, in order for Skyview’s termination to be 
proper, Phipps must have committed a material breach prior to 
termination. 

[5-7] A “breach” is a nonperformance of a duty. Cavanaugh 
v. City of Omaha, 254 Neb. 897, 580 N.W.2d 541 (1998). 
Whether or not a breach is material and important is a question 
of degree which must be answered by weighing the conse- 
quences of the breach in light of the actual custom of persons in 
the performance of contracts similar to the one involved in the 
specific case. Eliker v. Chief Indus., 243 Neb. 275, 498 N.W.2d 
564 (1993). Substantial performance may be established as long 
as any deviations from the contract are relatively minor and 
unimportant. VRT, Inc. v. Dutton-Lainson Co., 247 Neb. 845, 
530 N.W.2d 619 (1995). 

The trial court’s findings regarding Phipps’ substantial per- 
formance and Skyview’s breach of the agreement were not 
clearly erroneous. The record supports the trial court’s finding 
that Skyview terminated the agreement as a result of the June 
19, 1997, accident, and not because of the other alleged 
violations. 


(a) Alleged Breaches Occurring Prior 
to June 19, 1997, Accident 

Skyview asserts that Phipps breached the agreement prior to 
the termination by failing to correctly fill out various paper- 
work. Skyview claims there were problems with Phipps’ log- 
books and other paperwork in February and April 1997. 
However, Rickertsen testified that he discussed this issue with 
Phipps and that Phipps improved in this area. Further, Skyview 
had not received any fines as a result of the manner in which 
Phipps’ logbooks were filled out. 

Skyview also claims Phipps materially breached the agree- 
ment by driving in excess of 70 hours in an 8-day period in 
February and May 1997. However, Skyview did not terminate 


500 259 NEBRASKA REPORTS 


the agreement upon discovery of this information in February 
and May 1997. Skyview’s documentation indicates that 
Rickertsen discussed this concern with Phipps, and Phipps 
agreed to work on this problem. 

Skyview next claims that Phipps breached the agreement by 
violating paragraph 5.13, which prohibits drivers from carrying 
firearms in their trucks. However, Rickertsen testified that upon 
learning that Phipps had carried a firearm in his truck on one 
occasion, he simply told Phipps to “leave the darned thing at 
home.” Skyview did not terminate the contract at that time. 

Skyview did not terminate the contract upon the occurrence 
of any of these incidents. All of these alleged breaches occurred 
prior to the June 19, 1997, accident which resulted in Skyview’s 
termination of the agreement. The record shows that what 
Skyview now claims are breaches of the agreement were han- 
dled, at the time they occurred, by simply discussing the issues 
with Phipps. Skyview’s reactions to these alleged breaches sup- 
port the trial court’s finding that such problems were not con- 
sidered by Skyview to constitute material breaches of the agree- 
ment. The trial court was not clearly erroneous in finding that 
Skyview’s proffered reasons for terminating the agreement were 
pretextual. 


(b) Alleged Breaches on June 19, 1997 

The letter confirming the termination stated that the termina- 
tion was due to Phipps’ “gross misconduct and safety viola- 
tions.” Rickertsen testified that “gross misconduct” referred to 
Phipps’ conduct during the June 19, 1997, unloading. Skyview 
claims Phipps breached the agreement by being “impatient” and 
“getting angry” upon being told he could not immediately 
unload at the Maryland jobsite, claiming this conduct breached 
paragraph VII of the handbook. Paragraph VII of the handbook 
provides, “SKY VIEW LEASING expects drivers, to be very 
polite at all times, courteous to others on and off the road, and 
not to complain to any one except Skyview people.” 
(Emphasis in original.) Evidence adduced by Skyview of 
Phipps’ impatience consists of the telephone calls Phipps made 
to Rickertsen in which Phipps was upset about not being able to 
unload. Skyview did not produce evidence that Phipps 
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expressed impatience or discourteousness to anyone other than 
Rickertsen, the owner of Skyview. Under the terms of the hand- 
book, Phipps was complaining to the appropriate person. The 
trial court was not clearly erroneous in determining that Phipps’ 
conduct did not constitute a breach of the agreement. 

Skyview also claims Phipps breached the agreement by fail- 
ing to make a check call at least 6 hours prior to arriving at the 
Maryland jobsite. Although the agreement requires making such 
calls, the trial court was not clearly erroneous in determining 
that failing to make one such call was not a material breach of 
the agreement. 

Skyview next claims Phipps breached the agreement by arriv- 
ing earlier than scheduled at the Maryland jobsite. The terms of 
the agreement provide for “on time delivery.” Skyview claims 
the load was scheduled for a 2 p.m. delivery. However, Phipps 
claimed he was never advised of this unloading time. Upon his 
call to Rickertsen, Phipps was informed that this was a demur- 
rage load and that he would be paid for any time he spent wait- 
ing. Resolving evidentiary conflicts in favor of Phipps, who is 
entitled to every reasonable inference deducible from the evi- 
dence, we cannot say the trial court was clearly erroneous in 
finding that Phipps did not breach the agreement by arriving at 
the jobsite at 7:30 a.m. 

Regarding safety violations, Skyview claims Phipps was 
attempting to unload his truck in an “unauthorized manner” by 
his actions regarding the conveyor system. Skyview bases this 
position upon an “unwritten law” in the trucking business that 
truckers are not supposed to touch equipment belonging to oth- 
ers. However, no provisions of the agreement prohibit the 
trucker from such activity. Instead, the agreement provides that 
the trucker is to “properly load, unload, and clean out all trail- 
ers,” and “furnish drivers and all other necessary labor” for the 
“loading and unloading” of commodities. In the several pages of 
the handbook covering loading and unloading procedures, there 
are no provisions which provide for unloading the truck in a spe- 
cific manner or which state that the trucker is not to assist in the 
unloading of the truck. 

Skyview next claims that Phipps endangered a Chemrock 
employee while attempting to restart the conveyor system. 
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However, there is no evidence of this in the record. Although 
OHSA and the Maryland State Patrol contacted Rickertsen 
regarding the accident, no action was taken against Skyview and 
no evidence was produced to show that Phipps was violating any 
terms of the agreement by attempting to restart the conveyor 
belt. The trial court’s finding that Skyview failed to show that 
Phipps breached the agreement by his actions on June 19, 1997, 
was not clearly erroneous. 


(c) Alleged Breaches Occurring After Termination 

Many of the alleged breaches by Phipps did not occur until 
after the agreement was terminated. Skyview claims Phipps’ 
logbooks for the period of June 16 through June 23, 1997, indi- 
cate various violations of the agreement. However, Skyview did 
not receive these logbooks until after terminating the agreement. 
Rickertsen testified that these logbooks had no bearing on his 
decision to terminate the agreement. 

Skyview further claims Phipps breached the agreement by not 
picking up the next load 50 miles away from the Maryland job- 
site, not returning license plates and decals, and not informing 
Skyview by certified mail of the dispute regarding the settle- 
ment computations within 60 days. However, each of these 
alleged breaches occurred after the agreement had already been 
terminated. The trial court was not clearly erroneous in finding 
that many of the reasons for the termination given at trial could 
not be said to be material breaches triggering Skyview’s right to 
immediately terminate because they were not known to Skyview 
at the time of termination. 

Skyview relies upon Schuessler v. Benchmark Mktg. 
& Consulting, 243 Neb. 425, 500 N.W.2d 529 (1993), for the 
proposition that such “posttermination evidence” may be con- 
sidered when determining whether termination of a contract is 
justified by reason of a breach by one of the parties. However, 
that is clearly not the holding of Schuessler. In Schuessler, we 
held that “posttermination evidence is admissible as bearing on 
the employee’s recovery in a wrongful discharge suit.” 
(Emphasis supplied.) 243 Neb. at 439, 500 N.W.2d at 540. The 
language of Schuessler clearly demonstrates that we did not 
intend for posttermination evidence to be used as a justification 
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for termination of a contract. We stated, “Because posttermina- 
tion evidence of employee misconduct is necessarily discovered 
after an employee has been terminated, it can hardly be said to 
have provided a reason or ‘cause’ for the termination.” Id. 
Posttermination evidence “bears only on the amount of recov- 
ery,” id. at 440, 500 N.W.2d at 540, not on whether a breach by 
one party justifies the other party’s termination of the contract. 
Considering the judgment in a light most favorable to Phipps 
and resolving evidentiary conflicts in his favor, giving him every 
reasonable inference deducible from the evidence, we conclude 
that the trial court was not clearly erroneous in finding that the 
reasons given by Skyview for terminating the agreement were 
pretextual. The trial court did not err in its determination that 
Phipps substantially performed his obligations under the con- 
tract and that Skyview improperly terminated the agreement. 


2. PHIPPS’ DAMAGES 

Skyview claims that even if Skyview breached the agreement, 
the trial court erred in the amount of damages awarded to 
Phipps. The trial court found that Phipps had proved damages 
resulting from the deadhead trip and the amount due on the set- 
tlement sheets. However, the court found that Phipps failed to 
prove lost income, relying on information in Phipps’ 1997 
income tax return. 

(8,9] In a breach of contract case, the ultimate objective of a 
damages award is to put the injured party in the same position 
he or she would have occupied if the contract had been per- 
formed, that is, to make the injured party whole. Larsen v. First 
Bank, 245 Neb. 950, 515 N.W.2d 804 (1994). As a general rule, 
a party injured by a breach of contract is entitled to recover all 
damages which are reasonably certain and which are naturally 
expected to follow the breach. Ed Miller & Sons, Inc. v. Earl, 
243 Neb. 708, 502 N.W.2d 444 (1993). 


(a) Charges Appearing on Statement of Account 
Phipps set forth a calculation of damages in which he did not 
include several of the “charges” which Skyview included in its 
statement of account for Phipps. The trial court awarded dam- 
ages based on Phipps’ calculation of damages. Skyview claims 
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the trial court erred in not deducting these additional charges 
from Phipps’ damage award. 

Skyview claims the $100 charge for “Cost for Missed Load” 
was properly deducted from any amounts owed to Phipps 
because under the terms of the agreement, Phipps was liable for 
any missed load, no matter what the reason. This charge was 
deducted because Phipps did not pick up the next load assigned 
to him 50 miles away from the Maryland jobsite. However, the 
agreement provides that the trucker is liable for “(t]rip interrup- 
tion” when the trucker “violates this Agreement in such a man- 
ner as to fail to complete transportation of commodities in tran- 
sit.” There is no provision regarding failure to pick up the next 
load. Furthermore, Skyview terminated the agreement upon the 
unloading of Phipps’ truck at the Maryland site. Phipps would 
be under no obligation to pick up the next load once the agree- 
ment was already terminated. 

Skyview claims it was proper to charge against Phipps an 
early termination service charge, costs of license plates and per- 
mits, and loss of escrow. The agreement provides for such 
charges in the section entitled “Rights on early termination.” 
However, the agreement provides for such charges only when 
the trucker breaches the agreement. In the present case, Skyview 
breached the agreement. Thus, these are not appropriate charges 
to be made against Phipps’ account. 

Skyview also claims it was proper to charge Phipps $2,159.52 
for the 1997 total annual costs of license plates and permits, 
while crediting Phipps’ account for a total of $900 that had been 
deducted from Phipps’ earnings on a weekly basis and applied 
toward the cost of these license plates and permits. This would 
result in Phipps’ being held responsible for $1,259.52 in 
“unused” license plate and permit costs. The terms of the agree- 
ment as set forth in the handbook provide that the trucker is 
responsible for the unused portion of license plate and permit 
costs if the trucker terminates the agreement early. In the present 
case, Skyview terminated early. Thus, the charges for license 
plates and permits are not appropriate. Because the damages 
awarded by the trial court for amounts due on the settlement 
sheets were supported by evidence and bear a reasonable rela- 
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tionship to the elements of the damages proved, the trial court’s 
action in this respect will not be disturbed on appeal. 


(b) Cost of Deadhead Return Trip 

Skyview claims Phipps was not entitled to recover for the 
cost of the deadhead return trip, claiming that no provision of 
the agreement provides for the trucker’s being compensated for 
travel expenses upon delivering his last load and returning 
home. Skyview further asserts that Phipps could not have 
returned with a load because of the injury to his hand. However, 
the record shows that Phipps did drive the truck home, even 
though he was injured. The record indicates that the reason for 
Phipps’ unloaded return trip was Skyview’s improper termina- 
tion of the agreement effective upon unloading at the Maryland 
jobsite. Phipps’ unloaded return trip, resulting in additional 
expense to Phipps, is reasonably certain and naturally expected 
to follow Skyview’s improper termination of the agreement. The 
trial court’s award of damages for the deadhead return trip is 
supported by the evidence and bears a reasonable relationship to 
the elements of the damages proved and thus will not be dis- 
turbed on appeal. Hausman v. Cowen, 257 Neb. 852, 601 
N.W.2d 547 (1999). 


3. SKYVIEW’S DAMAGES 

Skyview claims it was damaged by Phipps’ failure to return 
decals, license plates and permits, and lost revenue due to being 
unable to find a replacement driver. Because Skyview improp- 
erly terminated the agreement, it is not entitled to any damages 
resulting from not being able to replace Phipps. Regarding 
Phipps’ failure to return the decals and license plates after the 

termination, paragraph 18.1 of the agreement provides: 
In the event that either party hereto is in breach of this 
Agreement, the non-breaching party shall be entitled to an 
action for damages, specific performance, or any other 
remedy provided by the laws of the State of Nebraska. 
More specifically, and not by way of limitation, the parties 
hereto acknowledge that SKY VIEW LEASING has a spe- 
cial property interest in the permits, licenses, applications, 
and other documents and instruments provided . . . to 
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TRUCKER, and in the event that TRUCKER shall fail to 
return such items to SKYVIEW LEASING as provided 
herein, SK YVIEW LEASING shall be entitled to specific 
performance requiring the return of such items, or 
replevin, if that remedy is appropriate, and for money dam- 
ages .. . suffered by SKYVIEW LEASING for retention 
by TRUCKER of such items[.] 

Paragraph 19.3(c) further provides that “any alleged breach 
by SKYVIEW LEASING shall not entitle TRUCKER to sus- 
pend or avoid any of its obligations hereunder.” Thus, Phipps 
was obligated to return the decals and license plates even though 
Skyview was the breaching party. Phipps admitted that he did 
not return the decals and license plates. However, Skyview has 
failed to show how it was damaged by Phipps’ retention of the 
items. 

Skyview claims Phipps retained decals and license plates val- 
ued at $2,500. Skyview’s statement of account shows costs of 
license plates and permits totaling $2,159.52. However, Phipps 
contributed $900 to these costs through weekly deductions from 
his pay. Had the agreement not been improperly terminated, 
these weekly deductions would have continued until the license 
and permit costs were completely reimbursed. Rickertsen 
acknowledged that the handbook provided that the trucker is 
responsible for the unused portion of these costs when the 
trucker terminates early. In this case, Skyview terminated early. 

Rickertsen testified that had Phipps returned the items, 
Skyview would have received a partial refund from the state. 
However, Skyview would then forward the refund to the trucker. 
Testimony further indicated that the decals were not reusable 
and that the license plates themselves were of no use to 
Skyview. Phipps did not continue to use the license plates after 
Skyview terminated the agreement. Skyview has failed to prove 
any damage caused by Phipps’ retention of these items. 


4. EVIDENCE SUBJECT TO MOTION IN LIMINE 
AND RULED INADMISSIBLE AT TRIAL 
Skyview claims the trial court erred in sustaining Phipps’ 
motion in limine regarding OSHA documents, a Maryland State 
Patrol report, and testimony from Rickertsen concerning a con- 
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versation with an OSHA official, all relating to the June 19, 
1997, accident. Skyview claims the court further erred in ruling 
these items inadmissible at trial. 
Skyview first claims that a motion in limine is only proper in 
a jury trial and is not proper in a bench trial, citing Frerichs v. 
Nebraska Harvestore Sys., 226 Neb. 220, 410 N.W.2d 487 
(1987). In Frerichs, 226 Neb. at 228, 410 N.W.2d at 493, we 
stated that a motion in limine “ ‘is a procedural step to prevent 
prejudicial evidence from reaching the jury,” and that the pur- 
pose of such a motion is “‘ “‘to prevent the proponent of poten- 
tially prejudicial matter from displaying it to the jury, making 
statements about it before the jury, or presenting the matter to a 
jury in any manner until the trial court has ruled upon its admis- 
sibility in the context of the trial itself.”’’”” However, Skyview 
cites no authority stating that a motion in limine may not be 
used in a bench trial. 
[10] In Frerichs, we stated: 
“TA motion in limine] serves the useful purpose of raising 
and pointing out before trial certain evidentiary rulings the 
court may be called upon to make during the course of 
trial. . . . It is not a ruling on evidence and should not, 
except on a clear showing, be used to reject evidence. It 
adds a procedural step to the offer of evidence.’ ” 
226 Neb. at 228, 410 N.W.2d at 493, quoting Twyford v. Weber, 
220 N.W.2d 919 (Iowa 1974). There is nothing improper about 
using a motion in limine to raise and point out before trial cer- 
tain evidentiary rulings the court may be called upon to make 
during the course of trial, even when there is no jury involved. 
The district court did not err in granting the motion in limine. 
The court’s ruling on the motion in limine required Skyview 
to call witnesses capable of providing proper foundation for the 
OSHA documents and state patrol report. If such witnesses were 
not called and proper foundation was not provided, Skyview 
would not be permitted to introduce the reports into evidence. It 
is clear from the record that at trial, Skyview did not call any 
witnesses to lay proper foundation for the admission of the 
OSHA documents and state patrol report into evidence. 
These documents and report contained hearsay and thus were 
admissible only under an exception to the hearsay rule. Skyview 
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did not call any witnesses at trial to provide proper foundation 
for the documents and report to be admitted under an exception 
to the hearsay rule. Skyview attempted to introduce this evi- 
dence only through Rickertsen, who had no personal knowledge 
of the information contained therein and was not the custodian 
of the documents or the report. Because proper foundation was 
not supplied, the trial court did not err in excluding this 
evidence. 

Skyview also claims that the court improperly excluded testi- 
mony of Rickertsen regarding a conversation Rickertsen had 
with an OSHA official. Through an offer of proof, Skyview 
claimed that in this conversation an OSHA official told 
Rickertsen that if Phipps was considered an employee of 
Skyview, Skyview would be “fined big time.’ The court sus- 
tained Phipps’ objection to this evidence on hearsay and lack of 
foundation. 

Skyview asserts that this statement was not offered to prove 
the truth of the matter asserted, but only to show Rickertsen’s 
state of mind in deciding to terminate the agreement. However, 
the agreement could only be terminated by Skyview upon a 
material breach by Phipps. Rickertsen’s state of mind is not rel- 
evant to show whether Phipps materially breached the agree- 
ment. The only relevant purpose for which this evidence could 
have been offered was to show that Phipps engaged in a safety 
violation for which Skyview could be fined if Phipps was 
Skyview’s employee. The conversation with the OSHA official 
is hearsay, and Phipps’ objection on this ground was properly 
sustained. 


5. CRoss-APPEAL 

In Phipps’ cross-appeal, he claims that the trial court erred in 
failing to award him damages for lost income for the 3-week 
period during which he was unemployed before entering the 
lease with GM Trucking. The trial court determined that Phipps 
failed to prove these damages because “the income tax return for 
the Plaintiff for calendar year 1997 (See Exhibit 14) shows that 
the Plaintiff experienced a net loss for calendar year 1997.” 

[11] We do not agree that the fact that Phipps experienced a 
net loss on his income tax return shows that he was not entitled 
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to recover for loss of income during the 3-week period during 
which he was unemployed. However, where the record demon- 
strates that the decision of the trial court is correct, although such 
correctness is based on a different ground from that assigned by 
the trial court, the appellate court will affirm. Hornig v. Martel 
Lift Systems, 258 Neb. 764, 606 N.W.2d 764 (2000). Phipps tes- 
tified that he “took some time off’ upon his return from the 
Maryland trip to his home in Colorado. Phipps testified, “The 
doctors wouldn’t let me go back on the road right away, wanted 
to give my fingers time to heal. In the meantime, I called GM 
Trucking to find out if I could go back to them.” Phipps further 
testified that even after receiving a favorable response from GM 
Trucking, he did not immediately go back to work. 

[12] Phipps’ testimony indicates that the reason Phipps was 
not driving during this time period was due to the injury to his 
fingers, and not due to Skyview’s terminating the agreement. 
Thus, Phipps failed to prove that the damages claimed for loss 
of income resulted from Skyview’s breach. The trial court’s 
denial of these damages, although for a different reason, was 
proper. A proper result will not be reversed merely because it 
was reached for the wrong reasons. Hornig, supra. 


VI. CONCLUSION 
Having considered all assignments of error of both parties 
and finding them to be without merit, we affirm the judgment of 
the district court. 
AFFIRMED. 
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1. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

2. Postconviction: Constitutional Law: Proof. In a motion for postconviction relief, 
the defendant must allege facts which, if proved, constitute a denial or violation of his 
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or her rights under the U.S. or Nebraska Constitution, causing the judgment against 
the defendant to be void or voidable. 

Postconviction. A defendant is entitled to bring a second proceeding for postconvic- 
tion relief only if the grounds relied upon did not exist at the time the first motion was 
filed. 

Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were or could have been litigated on direct 
appeal, no matter how those issues may be phrased or rephrased. 

Pretrial Procedure: Evidence. There must be a proceeding pending in order to bring 
a discovery request because, generally speaking, discovery relates to specific 
proceedings. 

Final Orders: Evidence: Appeal and Error. Orders requiring or denying discovery 
generally do not constitute a final disposition of the proceedings and, therefore, are 
not normally appealable. 

Motions for New Trial: Evidence: Time. Pursuant to Neb. Rev. Stat. § 29-2101 
(Reissue 1995), a motion for a new trial based on newly discovered evidence must be 
brought within 3 years of the date of the verdict. 

Motions for New Trial: Convictions: Time. The statute providing for a motion for 
new trial does not afford a remedy to a person wrongfully convicted unless a motion 
for new trial is filed within the statutory limits. 

Postconviction: Constitutional Law. Relief under the Nebraska Postconviction Act 
is limited to denial or infringement of a prisoner’s rights under the federal or state 
Constitution so as to render the judgment void or voidable. 

Postconviction: Appeal and Error. A motion for postconviction relief is not a sub- 
stitute for an appeal. 

Criminal Law: Appeal and Error. The common-law writ of error coram nobis 
exists in this state under Neb. Rev. Stat. § 49-101 (Reissue 1998). 

Judgments: Evidence: Appeal and Error. The purpose of the writ of error coram 
nobis is to bring before the court rendering the judgment matters of fact which, if 
known at the time the judgment was rendered, would have prevented its rendition. 
_—_: __: __. The writ of error coram nobis enables the court to recall some adjudi- 
cation that was made while some fact existed which would have prevented rendition 
of the judgment but which, through no fault of the party, was not presented. 
Criminal Law: Appeal and Error. The writ of error coram nobis is not available to 
correct errors of law. 

Convictions: Proof: Appeal and Error. The burden of proof in a proceeding to 
obtain a writ of error coram nobis is upon the plaintiff, and the alleged error of fact 
must be such as would have prevented a conviction. It is not enough to show that it 
might have caused a different result. 

Pretrial Procedure: Costs. There is no procedure under the discovery statutes that 
an individual may use to compel an opposing party to pay for discovery requests in a 
coram nobis action. 

Motions for New Trial: Time: Claims. In the absence of a legislatively mandated 
procedure, there is no recourse currently available under which a prisoner alleging 
actual innocence is able to bring a claim after the time period has run to bring a motion 
for new trial. 
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Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Affirmed. 


Robert B. Creager, of Anderson, Creager & Wittstruck, P.C., 
for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

This appeal presents the question, What procedure, if any, 
may a prisoner, alleging actual innocence, use to request state- 
funded DNA testing when the time period has passed in which 
to file a motion for a new trial based on newly discovered evi- 
dence? The appellant, Mohamed El-Tabech, was convicted 
before the availability of deoxyribonucleic acid (DNA) finger- 
printing. After such testing became available, he brought a 
motion seeking to compel DNA testing under the discovery 
Statutes pertaining to criminal trials. This motion was denied. 
Following our decision in State v. Freeman, 253 Neb. 385, 571 
N.W.2d 276 (1997), El-Tabech filed a motion under the 
Nebraska Postconviction Act, Neb. Rev. Stat. §§ 29-3001 to 
29-3004 (Reissue 1995), seeking to compel testing. The district 
court dismissed the motion on the basis of procedural bar. We 
conclude that although El-Tabech’s motion was not procedurally 
barred, the district court was correct in dismissing the motion 
because there is no statutory procedure by which El-Tabech may 
bring his claim, nor is there any statutory authorization for state 
funding of DNA tests. 


I. BACKGROUND 

On June 24, 1984, in response to a 911 emergency dispatch 
service call, police and emergency personnel were dispatched to 
a home in Lincoln, Nebraska. Linda Woodruff, a paramedic 
employed by Eastern Ambulance Service, was the first to arrive 
at the scene. Upon entering the house, she observed El-Tabech 
seated on the floor, rocking back and forth and pointing to the 
back of the house. 
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El-Tabech’s wife, Lynn El-Tabech, was found lying on a bed 
with a white terry cloth bathrobe belt tied tightly around her 
neck. Both the condition and temperature of her body indicated 
that she had not been dead for very long. Woodruff unsuccess- 
fully attempted to untie the belt and then obtained scissors from 
the ambulance vehicle and cut the belt from around the dece- 
dent’s neck. Shortly thereafter, other emergency personnel and 
the police arrived. 

There was testimony from various witnesses regarding 
alleged remarks made by El]-Tabech at that time. Woodruff 
recalled that she heard El-Tabech say, “Don’t take me to jail” as 
he was being taken to a police car. A Lieutenant Soukup of the 
Lincoln Police Department heard El-Tabech say, “Who will take 
care of me now?” while he was on the porch of the residence. 
Sharon Hebbard, a neighbor who was 150 feet away from the 
El-Tabech porch, testified she heard El-Tabech say, “I didn’t 
mean to” or “I didn’t mean to do it.” An Officer Sims of the 
Lincoln Police Department, who transported El-Tabech to the 
police station, heard him say, “Do you got whoever did that?” 
and “I swear I'll kill them.” 

Hebbard testified that she heard a 30-minute argument at the 
El-Tabech residence around 11 a.m. or noon on the day that the 
decedent was murdered. Hebbard remembered hearing a 
woman’s voice say, “Leave me alone” and “Don’t touch me.” 
Hebbard’s testimony was corroborated by her husband, who had 
also overheard the arguing. 

David James, a member of the Mormon church that El- 
Tabech attended, testified that he spoke with El-Tabech at about 
3 p.m. on the day of the murder. El-Tabech called the church, 
where James was in meetings. According to James, El-Tabech 
was quite upset and asked James if he would come right over 
and talk with El-Tabech and the decedent. When James told him 
that he could not make it until later, El-Tabech advised James 
that he and the decedent were having troubles. Specifically, 
James said he heard the decedent in the background say some- 
thing to the effect, “I’m leaving. I’m going for a walk.” EI- 
Tabech then said, ‘Well, when will you be back?” and the dece- 
dent said, “I don’t know.” Then, El-Tabech said to James, “Well, 
she’s leaving me.” 


STATE v. EL-TABECH 513 
Cite as 259 Neb. 509 


A waitress at a Village Inn restaurant in Lincoln testified that 
she arrived at work at 4 p.m. on the day of the murder. She 
recalled that she waited on El-Tabech, who was dining with a 
woman, at about 5:30 p.m. She testified she heard the couple 
arguing when she took their food to their table. Specifically, she 
testified, “He said, ‘You never tell me where you’re going. I 
have a right to know where you are.’” She further testified that 
the statements were made in an angry, loud voice. According to 
the waitress, when she clocked out on break at 6:07 p.m., EI- 
Tabech and the woman were still in the restaurant. When she 
returned from break at 6:41 p.m., they were gone. 

The State also called Gertrude Makovicka, a neighbor of the 
El-Tabechs. At 6 p.m. on the day of the murder, she and her hus- 
band started watching a television program, “60 Minutes.” She 
testified that they watched the show until its completion at 7 
p.m. During part of that time, she was working in the kitchen. 
She could both see the television set and observe the El-Tabech 
residence from the kitchen. She testified that she saw the El- 
Tabechs arrive home at about 6:15 p.m. She further testified that 
shortly after 7 p.m., she went out on her porch. After she had 
been sitting outside for 5 to 10 minutes, she observed El-Tabech 
come out of his house. He got into his car and drove away. She 
remained on her porch and, approximately 10 minutes later, 
observed El-Tabech return with a small package. During the 
time that he was gone, Makovicka testified, she did not see any- 
body go into or come out of the El-Tabech residence. About 5 
minutes after El-Tabech arrived back at his residence, 
Makovicka saw the first emergency vehicle arrive. 

James’ wife, Rhonda James, testified that she spoke to El- 
Tabech on the telephone just before 6:30 p.m. She took the tele- 
phone call at the church. She testified that El-Tabech “sounded 
upset, and he wanted to visit with [James].” El-Tabech asked 
that James come right by on his way home. She said she would 
relay the message to James but, in fact, did not tell him until 
after the family had gotten home from church. James attempted 
to call El-Tabech around 7 p.m., but no one answered the 
telephone. 

The decedent’s mother described El-Tabech as being very 
attentive for the affection of the decedent. She further testified 
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to an incident which had occurred on Memorial Day, when El- 
Tabech had been particularly upset that the decedent was not 
wearing her wedding ring. The decedent’s mother also testified 
that on Father’s Day preceding the day of the killing, the dece- 
dent and El-Tabech had announced that they were expecting a 
child. 

The decedent’s sister testified with regard to the announce- 
ment of the decedent’s pregnancy. El-Tabech insisted that no 
one was to know about the pregnancy and was quoted as saying, 
“Who knows what may happen in the next few months.” The 
decedent’s sister also testified with regard to her observations 
concerning El-Tabech’s demeanor and her concerns over his 
view of women generally. The decedent’s sister testified that El- 
Tabech was against the decedent’s wearing makeup and that he 
tended to have aggressive behavior toward the decedent. She 
also testified that over the course of the 6 months of the mar- 
riage, the decedent had, on a number of occasions, indicated that 
she did not favor the attention that was being bestowed upon her 
and, in fact, had specifically informed El-Tabech to “[l]Jeave me 
alone.” The decedent’s sister further testified that it was her 
observation that the decedent had become more and more con- 
cerned with the attention from El-Tabech and that she had in 
some ways “withdrawn.” This testimony was corroborated by 
the decedent’s sister’s husband. 

El-Tabech’s defense was that between 7 and 7:30 p.m., he 
was out of the home purchasing ice cream and therefore could 
not have committed the murder. Evidence at trial included a gro- 
cery store receipt showing a purchase of ice cream bars at 7:23 
p.m. In addition, El-Tabech called Khalil Chehab as a witness 
for the defense. Chehab testified that on June 24, 1984, he made 
an overseas call to his mother at about 5 p.m. California time, or 
7 p.m. local time. During this telephone call, he received a mes- 
sage for El-Tabech. When Chehab got off the telephone, he tried 
to call his wife, but received no answer. According to Chehab, 
this was a little after 5 p.m. California time. He then decided to 
call El-Tabech and give him the overseas message. He claimed 
that he called the El-Tabech number and that a woman who 
identified herself as the decedent answered. He asked for EI- 
Tabech, but was unable to speak with him. He then testified that 
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he left a message for El-Tabech with the woman who had 
answered the telephone. On cross-examination, Chehab admit- 
ted that he was not wearing a wristwatch on the day in question 
and that he was estimating the times. 

During trial, Dr. Reena Roy testified regarding tests that had 
been performed on physical evidence found at the crime scene. 
Roy examined bloodstains on the robe worn by the decedent and 
stated that they were consistent with coming from the decedent 
and inconsistent with coming from El-Tabech. Blood found ona 
pillowcase was also consistent with the decedent, but inconsis- 
tent with El-Tabech. Roy testified that the panties worn by the 
decedent tested negative for semen, but there was a small dot of 
blood, almost like a pinpoint, that she was unable to group 
because there was not enough. Oral, vaginal, and rectal swabs 
taken from the decedent also tested negative for the presence of 
semen. Roy testified that there was a tuft of hair in the knot of 
the decedent’s robe belt. Roy further testified that seven of the 
hairs were characteristic of the decedent’s hair and that she 
found one hair that was not consistent. This hair had qualities 
that were consistent with El-Tabech, but also had qualities that 
were dissimilar from him. Other samples of hair collected from 
various places yielded the same results. The record indicates 
that DNA fingerprinting was not utilized when testing the 
evidence. 

El-Tabech was convicted of first degree murder and use of a 
weapon to commit a felony. His convictions and sentences were 
affirmed on direct appeal in 1987. State v. El-Tabech, 225 Neb. 
395, 405 N.W.2d 585 (1987). In 1988, El-Tabech filed a post- 
conviction action alleging ineffective assistance of counsel. 
Following an evidentiary hearing, the trial court dismissed the 
action, and we affirmed on appeal. State v. El-Tabech, 234 Neb. 
831, 453 N.W.2d 91 (1990). 

On May 30, 1996, El-Tabech filed a pro se “Verified Due 
Process Motion to Conduct ‘DNA’ Fingerprinting and Analysis 
by Defendant.” El-Tabech brought the motion pursuant to Neb. 
Rev. Stat. §§ 29-1913 to 29-1916 (Reissue 1995), which are 
statutory sections pertaining to a criminal defendant’s discovery 
and testing of evidence of the prosecuting attorney. In the 
motion, El-Tabech alleged that prior to and during his trial, 
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DNA fingerprinting and analysis was not available as a method 
of identification but had become available in recent years. He 
further alleged that his trial record reflects that evidence con- 
sisting of blood, semen, hair, stains, and other substances 
acquired at the crime scene were tested by Roy, who was an 
“apprentice” at the time, and that the tests were inconclusive. El- 
Tabech then alleged that he was convicted on entirely circum- 
stantial evidence, that he has continually maintained his inno- 
cence, and that DNA testing of the evidence at the crime scene 
could prove his innocence. Based on this, El-Tabech alleged that 
his constitutional right to due process would be denied if he 
were unable to have DNA fingerprint testing conducted on the 
evidence. The district court denied the motion without opinion 
on the same day that it was filed. El-Tabech did not appeal from 
the denial of the motion. 

In December 1997, El-Tabech filed the instant postconviction 
proceeding. In his motion to vacate and set aside his convictions 
and sentences, El-Tabech alleged that our decision in State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997), legitimized the 
use of DNA fingerprinting and, thus, provided grounds for post- 
conviction relief that did not exist at the time he filed his first 
postconviction motion. In his motion, El-Tabech stated that the 

- district court had previously denied his first discovery motion to 
have DNA fingerprinting conducted prior to this court’s decision 
in State v. Freeman, supra. E\-Tabech then made essentially the 
same allegations and requested testing as in his first verified 
motion. In addition, El-Tabech alleged that he received ineffec- 
tive assistance of counsel at trial because his trial counsel failed 
to (1) hire an expert with more experience than Roy because the 
evidence was not properly utilized, even under the technology 
available at the time, and (2) explain to him the consequences if 
he were to accept a plea bargain. El-Tabech then requested an 
evidentiary hearing on the matter and requested that the evi- 
dence obtained for trial be turned over for DNA fingerprinting 
at the State’s expense. The State filed a motion to deny the 
requested evidentiary hearing. 

On August 6, 1998, the district court determined that any con- 
sideration of the ineffective assistance of counsel claim was pro- 
cedurally barred because El-Tabech had already litigated the 
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issue of ineffective assistance of counsel in his first postconvic- 
tion action. However, the district court determined that the issue 
of DNA testing merited the appointment of counsel. 
Accordingly, the district court appointed counsel and allowed 20 
days for the filing of an amended petition. 

E]-Tabech filed an amended postconviction motion in which 
he repeated the same allegations regarding the evidence found at 
the crime scene. El-Tabech also alleged that scientific analysis 
would “conclusively demonstrate that the person who provided 
or contributed the physical evidence . .. was someone other than 
[El-Tabech] and therefore conclusively establish [his] innocence 
of the crime charged.” El-Tabech also brought separate motions 
seeking to compel production of the physical evidence and for 
funds to pay for DNA testing of the evidence. 

The district court dismissed the action on the basis that El- 
Tabech’s previous motion made under the discovery statutes had 
been overruled. El-Tabech appeals. 


II. ASSIGNMENTS OF ERROR 
El-Tabech assigns that the district court erred in determining 
that his claim was procedurally barred and that it abused its dis- 
cretion in failing to grant a hearing on the discovery motions. He 
does not appeal the dismissal of his ineffective assistance of 
counsel claims. 


Ill. STANDARD OF REVIEW 

[1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Lyle, 258 Neb. 263, 603 N.W.2d 24 (1999); State v. Palmer, 257 
Neb. 702, 600 N.W.2d 756 (1999). 

[2] In a motion for postconviction relief, the defendant must 
allege facts which, if proved, constitute a denial or violation of 
his or her rights under the U.S. or Nebraska Constitution, caus- 
ing the judgment against the defendant to be void or voidable. 
State v. Cook, 257 Neb. 693, 601 N.W.2d 501 (1999). 

[3] A defendant is entitled to bring a second proceeding for 
postconviction relief only if the grounds relied upon did not 
exist at the time the first motion was filed. State v. Ryan, 257 
Neb. 635, 601 N.W.2d 473 (1999). 
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IV. ANALYSIS 


1. PROCEDURAL BAR 

{4] El-Tabech contends that his claim is not procedurally 
barred because it was not available for review in previous pro- 
ceedings. A motion for postconviction relief cannot be used to 
secure review of issues which were or could have been litigated 
on direct appeal, no matter how those issues may be phrased or 
rephrased. State v. Lyman, 241 Neb. 911, 492 N.W.2d 16 (1992). 

This court first discussed the use of DNA fingerprinting in 
1992 in State v. Houser, 241 Neb. 525, 490 N.W.2d 168 (1992). 
In Houser, we recognized that such evidence was generally 
accepted in the relevant scientific community. However, we also 
required that a set of conditions be satisfied before such evi- 
dence would be admissible based on concerns that the prejudi- 
cial effect of such evidence could be outweighed by its proba- 
tive value. In State v. Carter, 246 Neb. 953, 524 N.W.2d 763 
(1994), we determined that the calculation of statistical proba- 
bility used in conjunction with such testing had not gained gen- 
eral acceptance in the scientific community. It was not until 
State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997), that we 
upheld the admission into evidence of DNA fingerprinting. In 
Freeman, we overruled Carter to the extent that it was based on 
‘an outdated level of acceptance of such evidence in the relevant 
scientific community. 

Based on the progression of case law concerning the accep- 
tance of DNA fingerprint analysis, it is clear that El-Tabech did 
not have a basis upon which to request such testing when he 
filed his first postconviction action in 1988. However, the issue 
remains whether he is procedurally barred due to the fact that 
the district court denied his first motion made under the discov- 
ery Statutes, §§ 29-1913 to 29-1916, in 1996. El-Tabech did not 
appeal from the denial of that motion. 

[5,6] It has been held that there must be a proceeding pend- 
ing in order to bring a discovery request because, generally 
speaking, discovery relates to specific proceedings. See Hunt v. 
State, 480 So. 2d 61 (Ala. Crim. App. 1985) (discovery prior to 
filing petition for writ of error coram nobis was premature). In 
addition, we have held that orders requiring or denying discov- 
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ery generally do not constitute a final disposition of the pro- 
ceedings and, therefore, are not normally appealable. Brozovsky 
v. Norquest, 231 Neb. 731, 437 N.W.2d 798 (1989). 

In the instant case, §§ 29-1913 to 29-1916 are statutes per- 
taining to a defendant’s ability to discover prosecutorial evi- 
dence preliminary to trial. They are not sections giving rise to 
independent proceedings. Thus, the order denying El-Tabech’s 
request under these sections did not act to dismiss any proceed- 
ing filed by him. Rather, there was no current proceeding, and 
the denial of the discovery motion was not a final, appealable 
order. Under such circumstances, there is no procedural bar. 
Accordingly, we address whether El-Tabech can compel state- 
funded DNA testing in a proceeding under the Nebraska 
Postconviction Act or any other proceeding. 


2. LACK OF PROCEDURE TO COMPEL STATE-FUNDED 
DNA TESTING POSTCONVICTION 

The difficulty in this case is that the Nebraska statutes do not 
provide a specific procedure whereby a person, convicted prior 
to the availability of DNA testing, may later bring a motion to 
compel such testing based on the contention that DNA tests of 
physical evidence could prove actual innocence. Furthermore, 
even if a common-law action is available to bring such a request, 
there is no statutory procedure under which the State can be 
compelled to pay for such testing when the request is brought by 
a prisoner who is indigent. 


(a) New Trial 
(7,8] Because of the length of time between his conviction 
and the availability of DNA testing, El-Tabech cannot bring a 
motion for a new trial. Neb. Rev. Stat. § 29-2101 (Reissue 1995) 
provides: 

A new trial, after a verdict of conviction, may be 
granted, on the application of the defendant, for any of the 
following reasons affecting materially his substantial 
rights: (1) Irregularity in the proceedings of the court, or 
the prosecuting attorney, or the witnesses for the state, or 
any order of the court, or abuse of discretion, by which the 
defendant was prevented from having a fair trial; (2) mis- 
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conduct of the jury or the prosecuting attorney, or of the 
witnesses for the state; (3) accident or surprise which ordi- 
nary prudence could not have guarded against; (4) that the 
verdict is not sustained by sufficient evidence or is con- 
trary to law; (5) newly discovered evidence material for the 
defendant which he could not with reasonable diligence 
have discovered and produced at the trial; or (6) error of 
law occurring at the trial. 
(Emphasis supplied.) However, pursuant to § 29-2101, a motion 
for a new trial based on newly discovered evidence must be 
brought within 3 years of the date of the verdict. Neb. Rev. Stat. 
§ 29-2103 (Reissue 1995) provides in part: 
In any criminal case where it shall be made to appear upon 
the motion of the defendant for a new trial, supported by 
affidavits, depositions or oral testimony, that the defendant 
has discovered new evidence material to his defense which 
he could not with reasonable diligence have discovered 
and produced during the term within which the verdict 
upon which he was sentenced was rendered, the district 
court may set aside such sentence and grant a new trial; 
Provided, that such motion is filed within a reasonable 
time after the discovery of the evidence; and provided fur- 
ther, that such motion must be filed within three years after 
the date of such verdict, and such motion and the proce- 
dure herein provided shall be the exclusive method and 
procedure for reviewing criminal cases after the expiration 
of the term at which such verdict is rendered. 
(Emphasis supplied.) (Emphasis omitted.) This language indi- 
cates a legislative intent that newly discovered evidence may not 
be considered under any theory after 3 years from the date of the 
verdict. In addition, we have stated that the statute providing for 
a motion for new trial does not afford a remedy to a person 
wrongfully convicted unless a motion for new trial is filed 
within the statutory limits. Carlsen v. State, 129 Neb. 84, 261 
N.W. 339 (1935). 


(b) Postconviction and Habeas Corpus 
Unable to bring a motion for a new trial, El-Tabech brought 
this action pursuant to the Nebraska Postconviction Act alleging 
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that he is innocent and as such, has a right to be free from 
wrongful incarceration under the 14th Amendment to the U.S. 
Constitution and article I, § 3, of the Nebraska Constitution. He 
further alleged in his operative petition that in the absence of a 
Statutory procedure under which he could use the results of 
DNA testing to set aside his convictions and sentences, state- 
funded testing should still be compelled because he could use 
the results to seek a pardon. Finally, El-Tabech alleged that he 
has a property right in the ability to pursue relief from a wrong- 
ful conviction or sentence. 

The essential problem concerning El-Tabech’s motion made 
under the Nebraska Postconviction Act is the requirement that 
there be a constitutional violation. Although El-Tabech couched 
the issue in terms of a due process violation, his motion is akin 
to a motion for a new trial based on newly discovered evidence. 
Yet, El-Tabech could not bring a motion for a new trial based on 
newly discovered evidence within the 3-year time limit because 
DNA fingerprinting was not available at that time. 

[9,10] Section 29-3001 pertains to postconviction actions and 
provides in part: 

A prisoner in custody under sentence and claiming a 
right to be released on the ground that there was such a 
denial or infringement of the rights of the prisoner as to 
render the judgment void or voidable under the 
Constitution of this state or the Constitution of the United 
States, may file a verified motion at any time in the court 
which imposed such sentence, stating the grounds relied 
upon, and asking the court to vacate or set aside the 
sentence. 
Thus, relief under the Nebraska Postconviction Act is limited to 
denial or infringement of a prisoner’s rights under the federal or 
state Constitution so as to render the judgment void or voidable. 
State v. Thomas, 236 Neb. 553, 462 N.W.2d 862 (1990). A 
motion for postconviction relief is not a substitute for an appeal. 
State v. Carpenter, 186 Neb. 605, 185 N.W.2d 663 (1971). 

The U.S. Supreme Court held in Herrera y. Collins, 506 U.S. 
390, 113 S. Ct. 853, 122 L. Ed. 2d 203 (1993), that it is consti- 
tutional for a state to require that a motion for new trial based on 
newly discovered evidence be brought within 30 days, even 
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when there is no other statutory remedy available for bringing a 
claim of actual innocence. In so holding, the Court stated that 
the petitioner was not without a remedy because he could 
request executive clemency under state law. 

The Court in Herrera further held that under federal habeas 
principles, the existence merely of newly discovered evidence 
relevant to the guilt of a prisoner is not a ground for relief. “This 
tule is grounded in the principle that federal habeas courts sit to 
ensure that individuals are not imprisoned in violation of the 
Constitution—not to correct errors of fact.” 506 U.S. at 400. The 
federal courts do allow an exception for prisoners who have 
made constitutional claims that would normally be procedurally 
barred when those prisoners sufficiently show a claim of actual 
innocence. This rule, known as the fundamental miscarriage of 
justice exception, is grounded in the “ ‘equitable discretion’ ” of 
habeas courts to see that federal constitutional errors do not 
result in the incarceration of innocent people. 506 U.S. at 404. 
Thus, the Court stated that “this body of our habeas jurispru- 
dence makes clear that a claim of ‘actual innocence’ is not itself 
a constitutional claim, but instead a gateway through which a 
habeas petitioner must pass to have his otherwise barred consti- 
tutional claim considered on the merits.” Jd. See, also, Schlup v. 
Delo, 513 U.S. 298, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995) 
(distinguishing case from facts in Herrera based on existence of 
underlying constitutional claim). 

Concurring in Herrera, Justices Scalia and Thomas empha- 
sized that “there is no basis in text, tradition, or even in contem- 
porary practice . . . for finding in the Constitution a right to 
demean judicial consideration of newly discovered evidence of 
innocence brought forward after conviction.” 506 U.S. at 427-28 
(Scalia, J., concurring; Thomas, J., joins). See, also, Spencer v. 
Murray, 5 F.3d 758 (4th Cir. 1993) (actual innocence is not itself 
constitutional claim and assertion of potential errors in DNA 
tests is claim of factual innocence, rather than claim of errors at 
law). In addition, another jurisdiction has stated that discovery 
is not required under the Due Process Clause of the US. 
Constitution. Sewell v. State, 592 N.E.2d 705 (Ind. App. 1992). 
More specifically, it has been also held that there is no constitu- 
tional right to DNA testing. State v. Frazier, Nos. IN 
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88-09-0214R1 to IN 88-09-0221R1, 1995 WL 654433 (Del. 
Super. Aug. 3, 1995). 

Jurisdictions that have allowed DNA testing or evidence as 
part of postconviction proceedings either have broader statutory 
provisions than those in Nebraska, have found a constitutional 
right under their state constitution, or were decided prior to the 
U.S. Supreme Court’s decision in Herrera. See, e.g., People v. 
Washington, 171 Ill. 2d 475, 665 N.E.2d 1330, 216 Ill. Dec. 773 
(1996) (based on state constitution); Summerville v. Warden, 229 
Conn. 397, 415, 641 A.2d 1356, 1365 (1994) (citing Conn. Gen. 
Stat. § 52-471(a), habeas statute providing that court must 
“dispose of the case as law and justice require’ ”); Mebane v. 
State, 21 Kan. App. 2d 533, 902 P.2d 494 (1995) (citing Kan. 
Stat. Ann. § 60-1507 which is broader postconviction act; Sewell 
v. State, supra (decided prior to Herrera v. Collins, 506 US. 
390, 113 S. Ct. 853, 122 L. Ed. 2d 203 (1993)); People v. 
Callace, 151 Misc. 2d 464, 573 N.Y.S.2d 137 (1991) (decided 
prior to Herrera); Dabbs v. Vergari, 149 Misc. 2d 844, 570 
N.Y.S.2d 765 (1990) (decided prior to Herrera). Compare 
Jenner v. Dooley, 590 N.W.2d 463, 471 (S.D. 1999) (stating 
courts should consider reopening case if “a ‘truly persuasive’ 
showing of actual innocence lies close at hand”). 

We determine that El-Tabech cannot bring his request under 
the Nebraska Postconviction Act, nor is there an alternate statu- 
tory procedure, such as habeas, under which his request can be 
brought. See, Hawk v. Olson, 145 Neb. 306, 16 N.W.2d 181 
(1944) (habeas is not proper remedy to release one from prison 
who has been wrongfully convicted), reversed on other grounds 
326 U.S. 271, 66 S. Ct. 116, 90 L. Ed. 61 (1945); Carlsen y, 
State, 129 Neb. 84, 261 N.W. 339 (1935). See, also, Rehbein v. 
Clarke, 257 Neb. 406, 598 N.W.2d 39 (1999) (habeas corpus in 
this state is quite limited in comparison to those of federal 
courts, which allow writ of habeas corpus to prisoner when in 
custody in violation of federal Constitution). We next consider 
whether there exists a common-law action under which El- 
Tabech’s request may be brought. 


(c) Coram Nobis 
[11-15] Although El-Tabech brought his discovery request as 
part of a petition under the Nebraska Postconviction Act, his 
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petition could be interpreted to be a request for a writ of error 
coram nobis. The common-law writ of error coram nobis exists 
in this state under Neb. Rev. Stat. § 49-101 (Reissue 1998). See, 
Parker v. State, 178 Neb. 1, 131 N.W.2d 678 (1964); Carlsen v. 
State, supra. The purpose of the writ of error coram nobis is to 
bring before the court rendering the judgment matters of fact 
which, if known at the time the judgment was rendered, would 
have prevented its rendition. Parker v. State, supra. It enables 
the court to recall some adjudication that was made while some 
fact existed which would have prevented rendition of the judg- 
ment but which, through no fault of the party, was not presented. 
Id. The writ of error coram nobis is not available to correct 
errors of law. State v. Turner, 194 Neb. 252, 231 N.W.2d 345 
(1975). The burden of proof in a proceeding to obtain a writ of 
error coram nobis is upon the plaintiff, and the alleged error of 
fact must be such as would have prevented a conviction. It is not 
enough to show that it might have caused a different result. 
Parker v. State, supra. 

The use of coram nobis is limited because not only are all 
errors of law excluded, but also because all errors of fact which 
were, could have been, or should have been reviewed using any 
Statutory remedy are likewise excluded. Thus, the ability to seek 
a writ of error coram nobis is one of timing. 

If a party obtains newly discovered material evidence, the 
new trial motion statutes for both civil and criminal actions 
furnish a means whereby it can be brought to the court’s 
attention. A party who possesses such evidence, but who 
fails to bring it forward during the statutory period within 
which a new trial motion can be made, is not permitted to 
use coram nobis as a substitute for his or her earlier inac- 
tion. Use it or lose it. This is how the policy of statutory 
exclusion works. 
Morgan Prickett, The Writ of Error Coram Nobis in California, 
30 Santa Clara L. Rev. 1, 17 (1990). See, also, Barker v. State, 
244 Ind. 267, 191 N.E.2d 9 (1963) (when motion brought after 
time has expired under statute providing for motion for new 
trial, writ of error coram nobis may be sought if facts in support 
of it were not known to defendant within time that motion for 
new trial could be brought). 
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We have specifically analyzed the use of coram nobis as a 
procedure to address a claim of wrongful conviction when no 
corrective judicial process has been prescribed by statute. 
Carlsen v. State, 129 Neb. 84, 261 N.W. 339 (1935). In particu- 
lar, we recognized that the writ of error coram nobis has been 
effectually resorted to in criminal cases where no other form of 
judicial relief existed. Jd. Further, we have previously consid- 
ered a case in which the petitioner was claiming actual inno- 
cence and was seeking a writ of error coram nobis approxi- 
mately 9 years after he was convicted. Parker v. State, supra. 

[16] However, in the instant case, coram nobis could possibly 
be an applicable remedy only if El-Tabech already had the 
results of DNA testing and wished to present those results to the 
district court. Instead, El-Tabech wishes to compel the State to 
pay for the requested testing. There is no procedure under the 
discovery statutes that an individual may use to compel an 
opposing party to pay for discovery requests in such an action. 
Thus, even if a coram nobis action might be available as a means 
of presenting DNA evidence showing innocence, it does not pro- 
vide a means of compelling state-funded discovery of that 
evidence. 

The upshot of the preceding discussion is that this case pre- 
sents a situation analogous to an attempt to fit a square peg into 
around hole. There is simply no existing procedure under which 
El-Tabech may sufficiently fit his request. The time period has 
passed during which a motion for new trial may be filed, there 
is no constitutional error allowing relief under the Nebraska 
Postconviction Act, habeas is not available, and there is no 
method under which to compel state-funded testing in a com- 
mon-law civil action, such as a request for a writ of error coram 
nobis. 

One could argue that it might be possible under more extraor- 
dinary circumstances to find a constitutional issue allowing a 
remedy under the Nebraska Postconviction Act. For example, 
the Court in Herrera assumed, for the sake of argument, that “in 
a capital case a truly persuasive demonstration of ‘actual inno- 
cence’ made after trial would render the execution of a defend- 
ant unconstitutional.” Herrera v. Collins, 506 U.S. 390, 417, 113 
S. Ct. 853, 122 L. Ed. 2d 203 (1993). However, under the fac- 
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tual circumstances of this case, where no constitutional issue 
presents itself, we decline at this time to attempt to fashion a 
procedure where none exists. Such action is the province of the 
Legislature. The question of how an allegation of actual inno- 
cence combined with a request for state-funded DNA testing 
should be raised involves competing policy interests. On one 
hand is a respect for finality of judgments and the social costs of 
a possible retrial, while on the other is the equitable desire to see 
that justice is honestly served. As one author has noted: 

“[I]n a democratic society legislatures, not courts, are 
constituted to respond to the will and consequently the 
moral values of the people.” .. . 

The balancing of such social, moral, and policy factors 
is the responsibility of the legislature. Legislative bodies 
are better equipped to determine, by fleshing out through 
legislative deliberation, who should bear the possible risks 
of error and how those risks should be allocated. Indeed, 
state legislatures have the power and resources to develop 
effective procedures for vindicating actually innocent 
defendants, and should be urged to do so. ... 


[A]t the very least, state legislatures should provide 
remedies for entertaining petitions based on material sci- 
entific evidence, by prisoners asserting actual innocence, 
without regard to generally applicable time limitations. 

Arleen Anderson, Responding to the Challenge of Actual 
Innocence Claims After Herrera v. Collins, 71 Temp. L. Rev. 
488, 516-17 (1998). See, also, 725 Ill. Comp. Stat. Ann. 5/116-3 
(Lexis 2000) (providing statutory remedy following Illinois case 
People v. Washington, 171 Ill. 2d 475, 665 N.E.2d 1330, 216 IIl. 
Dec. 773 (1996)); N.Y. Crim. Proc. Law § 440.30 (McKinney 
1994) & West Cum. Supp. 2000 (providing statutory remedy 
following consideration of issue in courts). 


Vv. CONCLUSION 
[17] We conclude that there is not a procedural bar in the 
instant case. However, we determine that in the absence of a leg- 
islatively mandated procedure, there is no recourse currently 
available under which a prisoner alleging actual innocence is 
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able to bring a claim after the time period has run to bring a 
motion for new trial. Furthermore, we conclude that there is no 
statutory authorization for a prisoner to have state-funded DNA 
testing conducted. Accordingly, the order of the district court is 
affirmed. 

AFFIRMED. 

GERRARD, J., concurring. 

Because deoxyribonucleic acid (DNA) testing would not con- 
clusively prove that Mohamed El-Tabech is innocent of the mur- 
der of Lynn El-Tabech, I concur in the result of the instant case. 
Unlike the majority, however, I am of the opinion that in a rare 
and appropriate case, a claim of “actual innocence” may be pre- 
sented by way of a motion seeking postconviction relief under 
Neb. Rev. Stat. §§ 29-3001 through 29-3004 (Reissue 1995). 

Section 29-3001 provides: 

A prisoner in custody under sentence and claiming a 
right to be released on the ground that there was such a 
denial or infringement of the rights of the prisoner as to ren- 
der the judgment void or voidable under the Constitution of 
this state or the Constitution of the United States, may file 
a verified motion at any time in the court which imposed 
such sentence, stating the grounds relied upon, and asking 
the court to vacate or set aside the sentence. 

. . . If the court finds that there was such a denial or 
infringement of the rights of the prisoner as to render the 
judgment void or voidable under the Constitution of this 
state or the Constitution of the United States, the court 
shall vacate and set aside the judgment and shall discharge 
the prisoner or resentence him or grant a new trial as may 
appear appropriate. 

As with any other claim made as part of a motion for postcon- 
viction relief, however, a defendant asserting an “actual inno- 
cence” claim bears the burden of showing that she or he is enti- 
tled to relief. Before an “actual innocence” claim may properly 
result in postconviction relief, it must be determined which, if 
any, of a prisoner’s constitutional rights have been denied so as 
to render the judgment void or voidable. 

The U.S. Supreme Court has noted that “the injustice that 
results from the conviction of an innocent person has long been 
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at the core of our criminal justice system.” Schlup v. Delo, 513 
U.S. 298, 325, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995). Prior 
to Schlup, Justice Blackmun, joined by Justices Stevens and 
Souter, explained that it “may violate the Eighth Amendment to 
imprison someone who is actually innocent,” but declined to 
address the question because the Court “{was] not asked to 
decide . . . whether petitioner’s continued imprisonment would 
violate the Constitution if he actually is innocent.” Herrera v. 
Collins, 506 U.S. 390, 432 n.2, 113 S. Ct. 853, 122 L. Ed. 2d 
203 (1993) (Blackmun, J., dissenting). Justice Blackmun noted | 
the distinct possibility that the continued incarceration of an 
innocent person violates the Eighth Amendment and has sug- 
gested that for that reason, such a person must have recourse to 
the judicial system. Id. I am also of the opinion that the contin- 
ued imprisonment of someone who is actually innocent may 
. well violate the Eighth Amendment and that due process man- 
dates that such a person have recourse to the judicial system. 
The right to fundamental fairness does not end at the conclusion 
of a criminal trial. 

The continued imprisonment of an actually innocent person 
would violate the fundamental principles upon which our crim- 
inal justice system is based. To avoid such a grievous outcome, 
courts should solemnly consider reopening a case if a “truly per- 
suasive” showing of actual innocence lies close at hand. See 
Herrera v. Collins, 506 U.S. at 417. Accord Jenner v. Dooley, 
590 N.W.2d 463 (S.D. 1999). 

The Due Process Clause of both the federal and the state 
Constitutions requires more than a defendant’s being convicted 
as a result of a trial free of constitutional error, as the very 
absence of a procedure through which “actual innocence” 
claims can be addressed implicates an individual’s constitu- 
tional right to due process. See, e.g., People v. Washington, 171 
Ill. 2d 475, 665 N.E.2d 1330, 216 Ill. Dec. 773 (1996) (holding 
that actual innocence claims are cognizable under due process 
provision in state constitution); Sewell v. State, 592 N.E.2d 705 
(Ind. App. 1992) (noting that fundamental fairness may require 
postconviction DNA testing in appropriate case); Com. v. 
Brison, 421 Pa. Super. 442, 453, 618 A.2d 420, 425 (1992) 
(relying on “principles of justice” to vacate conviction and order 
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postconviction DNA testing). In the rare case of actual inno- 
cence, it is the state’s continued incarceration of such an inno- 
cent person, without affording an opportunity to present newly 
discovered compelling evidence, that constitutes “such a denial 
or infringement of the rights of the prisoner as to render the 
judgment void or voidable under the Constitution of this state or 
the Constitution of the United States.” § 29-3001. 

Even with that established, I want to be clear that not every 
convict who cries innocence should be able to reopen a case to 
analyze old evidence based on the newest scientific techniques. 
Our system of justice would be given little respect if its judg- 
ments were never final. Only in extraordinary circumstances 
should a court allow postconviction scientific testing. 

Several courts have formulated guidelines for when postcon- 
viction scientific analysis may be authorized, and after careful 
consideration, I would postulate the following conditions for 
Nebraska courts: First, a showing must be made that if the mat- 
ter were presently tried, the defendant would be entitled to the 
testing and the results would be admissible, i.e., scientifically 
reliable. Second, because convicted defendants may not obtain 
reconsideration of their cases whenever some new technology 
promises to reveal another angle on the evidence against them, 
it must be shown that a favorable result using the latest scientific 
procedures would most likely produce an acquittal in a new 
trial. Jenner v. Dooley, supra (citing Dumond vy. Lockhart, 911 
F.2d 104 (8th Cir. 1990)). With biological evidence, courts have 
generally found postconviction testing most suitable when (1) 
identity of a single perpetrator is at issue; (2) evidence against 
the defendant is so weak as to suggest real doubt of guilt; (3) the 
scientific evidence, if any, used to obtain the conviction has been 
impugned; and (4) the nature of the biological evidence makes 
testing results on the issue of identity virtually dispositive. 
Jenner v. Dooley, supra. 

With the foregoing in mind, and applying these guidelines, I 
conclude that postconviction scientific analysis is unsuitable in 
the instant case. I discern no likelihood that a favorable DNA 
test result of the physical evidence obtained at the scene of the 
crime would produce an acquittal were El-Tabech granted a new 
trial. The evidence against him at the original trial was quite per- 
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suasive. Even proof that someone else’s DNA might appear on 
some unspecified physical item at the crime scene does not 
exclude El-Tabech as the perpetrator of the crime. At most, 
DNA testing in the present case would create only another cir- 
cumstance on which El-Tabech could argue reasonable doubt. 
Simply put, scientific testing would not prove conclusive on the 
question of innocence, especially in light of all the other evi- 
dence against El-Tabech. The evidence in the original trial did 
not suggest any real doubt of the guilt of El-Tabech. See State v. 
El-Tabech, 225 Neb. 395, 405 N.W.2d 585 (1987). 

In sum, postconviction DNA testing is not appropriate in the 
instant case because it cannot be shown that any type of favor- 
able result using the latest DNA testing procedures would most 
likely produce an acquittal of El-Tabech in a new trial. 
Therefore, based on the above reasoning, I would affirm the 
order of the district court denying El-Tabech’s request for DNA 
testing and postconviction relief. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. SCoTT D. FREESE, RESPONDENT. 
611 N.W, 2d 80 


Filed May 19, 2000. No. S-99-802. 


1. Disciplinary Proceedings: Proof. To sustain a complaint in a disciplinary proceed- 
ing against an attorney, a complaint must be established by clear and convincing 
evidence. 

2. Disciplinary Proceedings. The basic issues in a disciplinary proceeding against a 
lawyer are whether discipline should be imposed and, if so, the type of discipline 
appropriate under the circumstances. 

3. W. To determine whether and to what extent discipline should be imposed in a 
lawyer discipline proceeding, the Nebraska Supreme Court considers the following 
facts: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte- 
nance of the reputation of the bar as a whole, (4) the protection of the public, (5) the 
attitude of the offender generally, and (6) the offender's present or future fitness to 
continue in the practice of law. 

4. ___. The propriety of a sanction must be considered with reference to the sanctions 
imposed by the Nebraska Supreme Court in prior cases presenting similar 
circumstances. 

5. __. Each case justifying discipline of an attorney must be evaluated individually in 
light of the particular facts and circumstances of that case. 
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6. ___. The determination of an appropriate penalty to be imposed on an attorney 
requires consideration of any mitigating factors. 

7. ___. Cumulative acts of attorney misconduct are distinguishable from isolated inci- 
dents, therefore justifying more serious sanctions. 

8. ___. For purposes of determining the proper discipline of an attomey, the Nebraska 
Supreme Court considers the attomey’s acts both underlying the events of the case 
and throughout the proceeding. 


Original action. Judgment of suspension. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


PER CURIAM. 

On July 15, 1999, formal charges were filed by the 
Committee on Inquiry of the Third Disciplinary District of rela- 
tor Nebraska State Bar Association (NSBA) against respondent 
Scott D. Freese. Amended formal charges were filed on July 16 
by the NSBA’s Assistant Counsel for Discipline, pursuant to 
Neb. Ct. R. of Discipline 10(E) (rev. 1996). The charges alleged, 
in two counts, violations of the Code of Professional 
Responsibility (Code) and the attorney’s oath of office. See Neb. 
Rev. Stat. § 7-104 (Reissue 1997). 

Count I relates to conflicts of interest in connection with 
Freese’s representation of two clients, Tim and Tera Holland, 
husband and wife. Count I alleged violations of Canon 1, 
DR 1-102(A)(1) and (4) through (6) (misconduct); Canon 2, 
DR 2-110(B) (withdrawal from employment); Canon 5, 
DR 5-101(A) (refusing employment when interests of lawyer 
may impair lawyer’s independent professional judgment); and 
Canon 5, DR 5-105(A) through (C) (refusing to accept or con- 
tinue employment if interests of another client may impair inde- 
pendent professional judgment of lawyer). 

The charge in count II relates to neglect in Freese’s handling 
of the estates of two sisters, Ellen McCarthy and Nellie 
McCarthy. Count II alleged violations of DR 1-102(A)(1) and 
(5) (misconduct), and Canon 6, DR 6-101(A)(3) (failing to act 
competently). 

Freese filed an answer through counsel on September 20, 
1999, admitting substantially all of the factual allegations in the 
charges, but denying that his actions violated the Code. 
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Although Freese also challenged the procedure utilized by the 
Committee on Inquiry as violative of his due process rights 
guaranteed under the Nebraska and U.S. Constitutions, this 
issue was abandoned during the proceedings. A referee was 
appointed pursuant to rule 10(J) on September 29, and the ref- 
eree filed the oath of referee on October 4. 

A pretrial hearing was conducted on November 19, 1999. An 
evidentiary hearing was held in Norfolk, Nebraska, on 
December 1. Freese was present and represented by counsel. 
Four witnesses were called to testify by the NSBA, including 
Freese and Tera. Three witnesses were called to testify by 
Freese. Sixty exhibits were admitted as evidence. After the par- 
ties rested and presented arguments, the case was submitted for 
a recommendation by the referee to the court. 

In his report of referee filed January 27, 2000, the referee 
specifically found by clear and convincing evidence that Freese 
had violated DR 1-102(A)(4), DR 5-101(A), and DR 5-105(A) 
through (C), as alleged in count I. These Code provisions pro- 
vide as follows: 

DR 1-102 Misconduct. 
(A) A lawyer shall not: 


(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 


DR 5-101. Refusing Employment When the Interests of 
the Lawyer May Impair the Lawyer’s Independent 
Professional Judgment. 

(A) Except with the consent of his or her client after full 
disclosure, a lawyer shall not accept employment if the exer- 
cise of the lawyer’s professional judgment on behalf of a 
client will be or reasonably may be affected by the lawyer’s 
own financial, business, property, or personal interests. 


DR 5-105. Refusing to Accept or Continue Employment 
if the Interests of Another Client May Impair the 
Independent Professional Judgment of the Lawyer. 

(A) A lawyer shall decline proffered employment if the 
exercise of the lawyer’s independent professional judg- 
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ment in behalf of a client will be or is likely to be adversely 
affected by the acceptance of the proffered employment, or 
if it would be likely to involve the lawyer in representing 
differing interests, except to the extent permitted under 
DR 5-105(C). 

(B) A lawyer shall not continue multiple employment if 
the exercise of his or her independent professional judg- 
ment in behalf of a client will be or is likely to be adversely 
affected by the lawyer’s representation of another client, or 
if it would be likely to involve the lawyer in representing 
differing interests, except to the extent permitted under 
DR 5-105(C). 

(C) In the situations covered by DR 5-105(A) and (B), a 
lawyer may represent multiple clients if it is obvious that 
the lawyer can adequately represent the interest of each 
and if each consents to the representation after full disclo- 
sure of the possible effect of such representation on the 
exercise of his or her independent professional judgment 
on behalf of each. 

With respect to count II, the referee specifically found by 
clear and convincing evidence that Freese had violated 
DR 1-102(A)(1) and (5) and DR 6-101(A)(3). These Code pro- 
visions provide as follows: “DR 1-102 Misconduct. (A) A 
lawyer shall not: (1) Violate a Disciplinary Rule. .. . (5) Engage 
in conduct that is prejudicial to the administration of justice. . 
.. DR 6-101 Failing to Act Competently. (A) A lawyer shall not: 
.... (3) Neglect a legal matter entrusted to him or her.” 

With respect to the sanctions which ought to be imposed for 
the foregoing violations, the referee recommended that Freese 
be suspended from the practice of law for 1 year on count I and 
that prior to reinstatement, Freese submit a probation plan for 
approval by this court showing association and/or supervision 
by a mentoring lawyer for 2 years following reinstatement, with 
compliance reports to be submitted quarterly by the mentoring 
lawyer to the Counsel for Discipline. 

With respect to the sanctions which ought to be imposed on 
count II, the referee recommended that Freese should be sus- 
pended from the practice of law for 6 months to run concur- 
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rently to the sanction imposed on count I and that reinstatement 
and probation be conditioned on the same terms as count I. 

Following the filing of the referee’s report, Freese had 10 
days during which to file written exceptions to the report, under 
rule 10(L). No exceptions were filed. As permitted under rule 
10(L), this court considers the findings of the referee final and 
conclusive. 

The substance of the referee’s findings may be summarized as 
follows: Freese was admitted to the practice of law in the State 
of Nebraska on September 19, 1983, and was engaged in the 
practice of law in Norfolk, Nebraska, during the period relevant 
hereto. 

As to count I, Freese was retained by Tim and Tera on 
January 22, 1997, to represent them in a personal injury accident 
arising from Tim’s motorcycle accident, and to represent Tim on 
three traffic citations arising from the same accident. A settle- 
ment agreement was reached in connection with the accident, 
for which the final distribution and accounting was issued to 
both Tim and Tera on August 22. 

On April 14, 1997, Tera met with Freese to request that he 
represent her in a divorce from Tim. The marriage was of 7 
years’ duration and there were two children born of the mar- 
riage. On April 14, Tim signed a handwritten note stating he 
agreed to let Freese represent Tera in the divorce. Freese did not 
advise Tim of the “possible effect” and consequence of such 
consent. See DR 5-105(C). Throughout the month of May, vari- 
ous orders were entered in connection with the dissolution 
action regarding temporary custody, child support, and visita- 
tion. The parties entered into a stipulation and property settle- 
ment agreement on June 26. A decree of dissolution was entered 
on July 7. 

During the course of the dissolution proceeding, on May 11, 
1997, Freese began a sexual relationship with Tera. Tim was 
first informed of this relationship on October 28. At the hearing 
of the instant matter on December 1, 1999, Freese and Tera had 
set a marriage date of December 17. 

On May 21, 1997, Tim was arrested on various motor-vehi- 
cle-related charges. Freese agreed to represent Tim. Freese rep- 
resented Tim at various pretrial proceedings until Tim learned of 
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Freese’s sexual relationship with Tera. At some point thereafter, 
Tim was arrested for making terroristic threats against Freese 
and his family. 

Tim filed a complaint with the NSBA on January 30, 1998, 
alleging that Freese had a conflict of interest in his representa- 
tion of Tim and Tera in 1997. 

The substance of the referee’s findings as to count II may be 
summarized as follows: Ellen McCarthy of Madison County, 
Nebraska, died on January 6, 1995, at the age of 86. Freese was 
appointed personal representative under her will on January 17. 
Ellen lived with her sister Nellie McCarthy. Nellie died on 
February 25, at the age of 84. Freese was appointed personal 
representative on March 24. Ellen and Nellie had three surviv- 
ing brothers: Charles McCarthy, James McCarthy, and Michael 
McCarthy. An inventory in each estate was filed on June 14. 

In Nellie’s will, she had bequeathed all her property to Ellen. 
There were no contingent bequests should Ellen predecease 
Nellie, as happened here. 

Freese made a partial distribution from the estate of Ellen to 
the three brothers in the amount of $20,000 each in July 1995. 
On November 30, Freese, as personal representative of both 
estates, signed an agreement for sale of the jointly owned real 
estate of Ellen and Nellie, which was approved by the court on 
December 14. 

There was no action on either file until May 17, 1996, when 
the county court for Madison County, Nebraska, issued a show 
cause order in the estate of Ellen, directing Freese to close the 
estate by July 18. Freese appeared in court on July 18 and 
requested an additional 90 days to complete and close the estate, 
which the court granted. On December 23, 1997, the court again 
issued a show cause order in the estate of Ellen, directing Freese 
to close the estate by February 6, 1998. 

In the estate of Nellie, the county court issued an order on 
October 31, 1997, directing Freese to close the estate by 
November 21. 

Freese filed petitions for complete settlement of each estate 
on February 6, 1998. Hearings on each petition were set for 
March 4. On March 6, Freese filed a motion to continue each 
estate hearing to March 18. On March 18, Freese failed to attend 
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the scheduled hearings in each case. On March 25, the county 
court, on its own motion, reviewed both estates. 

After finding that Freese had neglected to perform his duties 
as personal representative, the court removed Freese as personal 
representative and closed each estate. The surviving brothers of 
Ellen and Nellie filed applications for their appointment as suc- 
cessor personal representatives for each estate on April 23, 1998. 

A new attorney was hired to handle both estates. This attor- 
ney identified additional heirs who would be new beneficiaries 
and reconstructed all financial accountings so that he could 
close the estates. 

As a result of Freese’s failure to determine and pay 
Nebraska inheritance taxes due in each estate in a timely man- 
ner, interest and penalties on the inheritance taxes accrued and 
became due. All amounts due as interest were paid by Freese 
in the sum of $1,642.26. Penalties were ultimately waived. 
Although the size of the beneficiaries’ inheritances was not 
diminished, they suffered a delay of 2 years of access to those 
inheritances. 

The wife of Charles McCarthy filed a complaint with the 
NSBA against Freese on April 21, 1998, in connection with the 
neglect of the estates of Ellen and Nellie. 

[1] To sustain a complaint in a disciplinary proceeding 
against an attorney, a complaint must be established by clear and 
convincing evidence. State ex rel. NSBA v. Mefferd, 258 Neb. 
616, 604 N.W.2d 839 (2000). Based on the record and the undis- 
puted findings of the referee, we find that the above-recited facts 
have been established by clear and convincing evidence. Based 
on the foregoing evidence, we conclude that by virtue of the 
conflicts of interest as alleged in count I, Freese has violated 
DR 1-102(A)(4), DR 5-101(A), and DR 5-105(A) through (C), 
and that by virtue of the neglect as alleged in count II, Freese 
has violated DR 1-102(A)(1) and (5S) and DR 6-101(A)(3). We 
further conclude that Freese has violated the attorney’s oath of 
office. See § 7-104. 

[2] We have repeatedly stated that “(t]he basic issues in a dis- 
ciplinary proceeding against a lawyer are whether discipline 
should be imposed and, if so, the type of discipline appropriate 
under the circumstances.” State ex rel. NSBA v. Brown, 251 Neb. 
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815, 821, 560 N.W.2d 123, 128 (1997). Accord State ex rel. 
NSBA v. Gridley, 249 Neb. 804, 545 N.W.2d 737 (1996). 

In the instant case, the referee recommended that Freese be 
suspended from the practice of law for 1 year on count I and 6 
months on count II, to run concurrently, and that reinstatement 
be conditioned on Freese’s being subject to supervision by a 
mentor. The referee noted that although Freese admitted serious 
lapses in professional judgment, the evidence showed that 
Freese has been otherwise professionally competent for 16 years 
in the practice of law and was candid and cooperative during the 
disciplinary process. The referee stated that following a sanc- 
tion, Freese should remain fit to practice law in Nebraska. 

Neb. Ct. R. of Discipline 4 (rev. 1996) provides that the fol- 
lowing, in part, may be considered by the court as sanctions for 
attorney misconduct: (1) disbarment; (2) suspension for a fixed 
period of time; (3) probation in lieu of suspension, on such 
terms as the court may designate; (4) censure and reprimand; or 
(5) temporary suspension. 

[3] We have set out the factors which we consider in deter- 
mining whether and to what extent discipline should be 
imposed: 

To determine whether and to what extent discipline 
should be imposed in a lawyer discipline proceeding, this 
court considers the following facts: (1) the nature of the 
offense, (2) the need for deterring others, (3) the mainte- 
nance of the reputation of the bar as a whole, (4) the pro- 
tection of the public, (5) the attitude of the offender gener- 
ally, and (6) the offender’s present or future fitness to 
continue in the practice of law. 

State ex rel. NSBA v. Schleich, 254 Neb. 872, 874, 580 N.W.2d 
108, 110 (1998). Accord, State ex rel. NSBA v. Mefferd, 258 Neb. 
616, 604 N.W.2d 839 (2000); State ex rel. NSBA v. Denton, 258 
Neb. 600, 604 N.W.2d 832 (2000). 

[4-8] The propriety of a sanction must be considered with ref- 
erence to the sanctions imposed by this court in prior cases pre- 
senting similar circumstances. State ex rel. NSBA v. Mefferd, 
supra; State ex rel. NSBA v. McArthur, 257 Neb. 618, 599 
N.W.2d 592 (1999). With respect to the imposition of attorney 
discipline in an individual case, we have stated that “[eJach case 
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justifying discipline of an attorney must be evaluated individu- 
ally in light of the particular facts and circumstances of that 
case.” State ex rel. NSBA v. Mefferd, 258 Neb. at 624, 604 
N.W.2d at 845. Accord State ex rel. NSBA v. Denton, supra. We 
have also noted that “‘[t]he determination of an appropriate 
penalty to be imposed on an attorney requires consideration of 
any mitigating factors.” State ex rel. NSBA v. Schleich, 254 Neb. 
at 874, 580 N.W.2d at 110. Cumulative acts of attorney miscon- 
duct are distinguishable from isolated incidents, therefore justi- 
fying more serious sanctions. State ex rel. NSBA v. Mefferd, 
supra. For purposes of determining the proper discipline of an 
attorney, this court considers the attorney’s acts both underlying 
the events of the case and throughout the proceeding. Id.; State 
ex rel. NSBA v. Denton, supra. 

The evidence in the present case establishes, inter alia, that 
with respect to count I, Freese and Tera began a sexual relation- 
ship on May 11, 1997, in a period of time during which Freese 
was representing both Tim and Tera in connection with Tim’s 
motorcycle accident. The relationship continued throughout 
Freese’s representation of Tera in her divorce from Tim, con- 
tributing to various Code violations. Freese acknowledged his 
sexual relationship with Tera in these proceedings. 

As we have stated, Freese’s conduct violated numerous pro- 
visions of the Code and violated his oath of office as an attor- 
ney, and we do not condone it. The circumstances surrounding 
Freese’s sexual relationship with his client, Tera, and Freese’s 
cooperation in connection with these proceedings, however, dis- 
tinguish this case from the recent case State ex rel. NSBA v. 
Denton, supra, in which we disbarred the offending attorney 
who had had a sexual relationship with his client. In Denton, we 
noted that Denton took advantage of his client’s vulnerability; 
placed his self-interest above that of his client, thus contributing 
to the client’s loss of custody of her children; and denied the 
existence of their sexual relationship throughout the attorney 
disciplinary process. Denton’s failure to take responsibility for 
his actions demonstrated his present and future unfitness to 
practice law, warranting disbarment. The instant case, while 
serious, does not warrant disbarment. 
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In the present case, there is no specific evidence that Tera suf- 
fered psychological harm as a result of her relationship with 
Freese or that the terms of her divorce settlement were adversely 
impacted by her relationship with Freese. Furthermore, Freese 
has admitted his relationship with Tera and cooperated in these 
attorney discipline proceedings. 

The court has considered the record, the findings which have 
been established by clear and convincing evidence, and the 
applicable law. Upon due consideration, the court finds that 
Freese should be suspended from the practice of law in the State 
of Nebraska for 18 months. The suspension shall be effective 
upon the filing of this opinion. Pursuant to Neb. Ct. R. of 
Discipline 23 (rev. 1996), the costs of these proceedings are 
assessed in favor of the NSBA and against Freese, and rein- 
statement shall be conditioned upon payment thereof. Freese 
shall forthwith comply with Neb. Ct. R. of Discipline 16 (rev. 
1996), and upon failure to do so, he shall be subject to punish- 
ment for contempt of court. 

JUDGMENT OF SUSPENSION. 


IN RE ADOPTION OF TRYSTYN D. 
VICKI C., APPELLANT, V. DAVID PRESTIDGE 
AND RONDA PRESTIDGE, APPELLEES. 

611 N.W. 2d 112 


Filed May 26, 2000. No. S-98-1177. 


1. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

2. Actions: Judicial Notice: Demurrer. When cases are interwoven and interdependent 
and the controversy involved has already been considered and determined by the court 
in the former proceedings involving one of the parties now before it, the court has a 
right to examine its own records and take judicial notice of its own proceedings and 
judgments in the former action. Matters so judicially noticed are properly considered 
when determining the questions presented by a demurrer. 

3. Jurisdiction: Words and Phrases. Subject matter jurisdiction is a court’s power to 
hear and determine a case in the general class or category to which the proceedings in 
question belong and to deal with the general subject involved in the action before the 
court and the particular question which it assumes to determine. 
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4. Adoption. The State of Nebraska has a legitimate and important interest in establish- 
ing a stable environment for adopted children. 

5. Pleadings: Demurrer: Appeal and Error. In reviewing an order sustaining a demur- 
rer, an appellate court accepts the truth of the facts which are well pled, together with 
the proper and reasonable inferences of law and fact which may be drawn therefrom, 
but does not accept the conclusions of the pleader. 


Petition for further review from the Nebraska Court of 
Appeals, IRwIn, Chief Judge, and Muzs and INBopy, Judges, on 
appeal thereto from the County Court for Scotts Bluff County, 
G. GLENN CAMERER, Judge. Judgment of Court of Appeals 
reversed, and cause remanded with directions. 


Stacy C. Nossaman-Petitt, of Nossaman Petitt Law Firm, 
P.C., for appellant. 


Robert M. Brenner, of Robert M. Brenner Law Office, for 
appellees. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 

Vicki C., the natural mother of Trystyn D., filed a motion in the 
county court for Scotts Bluff County to set aside the adoption of 
Trystyn by David Prestidge and Ronda Prestidge. The court found 
that it lacked jurisdiction to consider the motion and, in the alter- 
native, that Neb. Rev. Stat. § 43-116 (Reissue 1993) statutorily 
barred reopening of the decree in the absence of “clearly proven 
fraud.” Thus, the court sustained the Prestidges’ demurrer and dis- 
missed the matter. On appeal, the Nebraska Court of Appeals con- 
cluded that the demurrer was properly sustained for failure to 
state a cause of action but that the county court erred in dismiss- 
ing the matter rather than granting Vicki leave to amend. See Jn re 
Adoption of Trystyn D., 8 Neb. App. 704, 600 N.W.2d 508 (1999). 
The Prestidges petitioned this court for further review. 


SCOPE OF REVIEW 
(1] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
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made by the court below. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000). 


FACTS 

In May 1992, the Prestidges petitioned the county court for 
Scotts Bluff County to adopt Trystyn. The petition alleged that 
Trystyn was born on October 27, 1991, and had been in their 
care and custody since October 29. The Prestidges also filed 
copies of relinquishments and consents to adoption signed by 
the natural parents, Vicki and Robert D. 

Subsequently, the Prestidges obtained an order authorizing 
notice of the adoption by publication. In addition, notice of the 
adoption was sent to Vicki at her last known address in Layton, 
Utah. A second notice was sent to Vicki in Clearfield, Utah. The 
county court entered a decree of adoption on June 18, 1992. 

On April 13, 1998, Vicki filed a motion in the county court for 
Scotts Bluff County seeking to set aside the adoption. Vicki 
alleged that she is Trystyn’s biological mother and that she was 
forced into signing over guardianship of Trystyn to the 
Prestidges, who were related to Robert. She further alleged that 
a petition for appointment of guardian and consent to the 
appointment of guardian had been filed in Scotts Bluff County 
on October 31, 1991, and that on November 19, she signed and 
filed a revocation of consent to the guardianship. 

Specifically, Vicki’s motion asserted: (1) She was fraudu- 
lently coerced into signing the guardianship papers and any 
adoption papers bearing her signature; (2) upon realizing the 
coercive nature of Robert’s family, she revoked her consent to 
the guardianship; (3) during the pendency of the guardianship 
and adoption proceedings, she and Robert vacationed in Florida, 
and Robert subsequently moved her to Utah, thereby keeping 
her uninformed as to the proceedings surrounding Trystyn; (4) 
sometime during the calendar year 1992, adoption proceedings 
took place, and at no time was she informed of these proceed- 
ings; (5) at all relevant times during the proceedings, the 
Prestidges were aware of her address and failed to properly 
notify her of the adoption proceedings; and (6) due to the fraud 
and coercion of Robert and the Prestidges, Vicki did not become 
aware of the adoption until June 5, 1997, and therefore, any 
statute of limitations should be tolled until that time. 
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The Prestidges’ demurrer to the motion to set aside the adop- 
tion alleged that the county court lacked jurisdiction over the 
Prestidges, Trystyn, and the subject matter of this action. 

Relying on Neb. Rev. Stat. § 43-1203 (Reissue 1998), the 
jurisdictional component of the Nebraska Child Custody 
Jurisdiction Act (NCCJA), Neb. Rev. Stat. § 43-1201 et seq. 
(Reissue 1998), the county court determined that it lacked juris- 
diction to consider the motion to set aside the adoption. The 
court found that Trystyn and the Prestidges had not been resi- 
dents of the State of Nebraska for many years and that their cur- 
rent state of residence had acquired a substantial interest in 
determining the outcome of the dispute. Thus, the court con- 
cluded that it would be error to render a judgment and have no 
practical way to enforce it. 

In the alternative, the county court determined that even if it 
were to assume jurisdiction, § 43-116 statutorily barred reopen- 
ing this decree and would not allow the court to set aside the 
adoption unless there was clearly proven fraud. Finding that 
there was no evidence or proof of fraud, the court dismissed 
Vicki’s motion to set aside the adoption. 

On appeal, the Court of Appeals concluded that the county 
court had erroneously sustained the Prestidges’ demurrer on 
jurisdictional grounds, but the Court of Appeals refused to con- 
sider the application of § 43-1203. In re Adoption of Trystyn D.., 
8 Neb. App. 704, 600 N.W.2d 508 (1999). The Court of Appeals 
also concluded that the demurrer was properly sustained for fail- 
ure to state a cause of action because Vicki’s motion defectively 
alleged equitable estoppel but that the county court erred in dis- 
missing the matter rather than granting Vicki leave to amend. 
Thus, the Court of Appeals reversed the judgment of the county 
court and remanded the cause for further proceedings. We 
granted further review. 


ASSIGNMENTS OF ERROR 
In their petition for further review, the Prestidges assert that 
the Court of Appeals erred (1) in concluding that it should not 
decide whether the NCCJA bars this proceeding, (2) in conclud- 
ing that the 2-year statute of limitations set forth in § 43-116 
could be tolled by a claim of fraud, and (3) in concluding that 
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equitable estoppel was a defense to § 43-116 when the issue was 
not argued or pled by Vicki. 


ANALYSIS 

[2] Initially, we address what evidence can be considered on 
appeal. When cases are interwoven and interdependent and the 
controversy involved has already been considered and deter- 
mined by the court in the former proceedings involving one of 
the parties now before it, the court has a right to examine its own 
records and take judicial notice of its own proceedings and judg- 
ments in the former action. Matters so judicially noticed are 
properly considered when determining the questions presented 
by a demurrer. Association of Commonwealth Claimants v. 
Moylan, 246 Neb. 88, 517 N.W.2d 94 (1994); Rhodes v. Yates, 
210 Neb. 14, 312 N.W.2d 680 (1981); Knapp v. City of Omaha, 
175 Neb. 576, 122 N.W.2d 513 (1963). In considering the 
demurrer to Vicki’s motion to set aside the adoption, the county 
court could take judicial notice of the facts which were deter- 
mined in the adoption, since it had a right to examine its own 
records and take judicial notice of its own proceedings and judg- 
ments. The motion to set aside the adoption and the adoption 
decree are in the same county court case. Thus, we consider the 
decree of adoption as a part of the appellate record. 

Next, we consider whether the county court erred in conclud- 
ing that it did not have jurisdiction to consider the motion to set 
aside the adoption pursuant to § 43-1203. The summons con- 
tained in the record shows that the Prestidges were served in 
Decatur, Texas. We conclude that despite the fact that the 
Prestidges were served in Texas, the court possessed subject 
matter jurisdiction to consider the motion. 

[3] Subject matter jurisdiction is a court’s power to hear and 
determine a case in the general class or category to which the 
proceedings in question belong and to deal with the general sub- 
ject involved in the action before the court and the particular 
question which it assumes to determine. Schweitzer v. American 
Nat. Red Cross, 256 Neb. 350, 591 N.W.2d 524 (1999). Neb. 
Rev. Stat. § 43-102 (Reissue 1998) provides that the county 
court in the county where the person or persons desiring to 
adopt a child reside has jurisdiction of an adoption proceeding. 
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At the time of the adoption, the Prestidges resided in Scotts 
Bluff County, and the county court properly assumed jurisdic- 
tion over the adoption. As previously noted, the motion to set 
aside the adoption was filed in Scotts Bluff County Court in the 
same case as the adoption. 

In determining that it lacked jurisdiction, the county court 
relied upon the jurisdictional guidelines set forth in the 
NCCIJA. Other courts have concluded that the Uniform Child 
Custody Jurisdiction Act (UCCJA) is applicable to adoption 
proceedings. See, e.g., J.D.S. v. Franks, 182 Ariz. 81, 893 P.2d 
732 (1995) (father sought to set aside adoption, and court 
relied upon UCCJA to determine whether to exercise jurisdic- 
tion); In re Marriage of Dickson, 983 P.2d 44 (Colo. App. 
1998) (action to dissolve marriage and set aside adoption 
where court relied upon UCCJA). Section 43-1201 provides 
that the general purpose of the NCCIJA is to avoid jurisdic- 
tional competition and conflict with courts of other states in 
matters of child custody and to ensure that litigation concern- 
ing custody of a child takes place ordinarily in the state with 
which the child and his or her family have the closest connec- 
tion. The NCCIJA establishes a strong jurisdictional preference 
for the state which originally determined custody to exercise 
continuing jurisdiction. See Smith-Helstrom v. Yonker, 249 
Neb. 449, 544 N.W.2d 93 (1996). 

The adoption decree at issue was entered in Scotts Bluff 
County, Nebraska. At the time of the adoption, the Prestidges 
resided in Scotts Bluff County. The adoption consent forms 
were signed there, and the adoption decree was entered there. 
These facts illustrate the county court’s interest in the adoption 
and any motion to set it aside. Moreover, although Texas might 
qualify as Trystyn’s home state pursuant to the NCCIJA, there 
has been no attempt by a Texas court to exercise jurisdiction. 
Thus, the county court erred when it determined that it did not 
have jurisdiction to hear the motion to set aside the adoption, for 
the county court has continuing jurisdiction over this matter. 

We next consider whether Vicki’s claim was barred by 
§ 43-116. The county court concluded that even if it were to 
assume jurisdiction, Vicki’s motion was barred by § 43-116. At 
that time, § 43-116 provided: 
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When any county court in the State of Nebraska shall 
... hereafter enter of record such a decree of adoption, it 
shall in like manner be conclusively presumed that said 
adoption and all instruments and proceedings in connec- 
tion therewith are valid in all respects notwithstanding 
some defect or defects may appear on the face of the 
record, or the absence of any record of such court, unless 
an action is brought within two years from the entry of 
such decree of adoption attacking its validity. 
The county court determined that § 43-116 statutorily barred 
reopening and setting aside the adoption decree absent clearly 
proven fraud. 

Relying on our decision in Schendt v. Dewey, 246 Neb. 573, 
520 N.W.2d 541 (1994), the Court of Appeals stated that princi- 
ples of equitable estoppel were available to Vicki and that after 
the demurrer was sustained, the county court erred by not grant- 
ing leave to amend. In re Adoption of Trystyn D., 8 Neb. App. 
704, 600 N.W.2d 508 (1999). Schendt was a personal injury 
action against a medical doctor which alleged negligence and 
fraudulent concealment. The doctor demurred, alleging that the 
claim was barred by the statute of limitations. The issue pre- 
sented concerned a statute of repose which provides that in no 
event can an action be commenced more than 10 years after the 
date of rendering or failing to render the professional service 
which provided the basis for the cause of action. We held that a 
claim of fraudulent concealment of facts may furnish a basis for 
the application of the doctrine of equitable estoppel to bar a 
defendant’s use of a statute of repose. 

In applying Schendt, the Court of Appeals concluded that if 
Vicki could amend her motion to establish that the Prestidges 
fraudulently concealed a material fact preventing her from bring- 
ing the action within the confines of § 43-116 and that she brought 
the action within a reasonable time after discovery of the fraud or 
concealment, then it was possible to assert grounds to vacate the 
adoption, notwithstanding the 2-year limit of § 43-116. On these 
grounds, the Court of Appeals reasoned that Vicki should be given 
leave to amend. In re Adoption of Trystyn D., supra. 

Schendt is distinguishable from the present case. Neb. Rev. 
Stat. § 25-222 (Reissue 1995), which limits the commencement 
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of an action to 10 years from the date of rendering or failing to 
render a professional service, is a statute of repose. Its purpose 
is to prevent stale claims. In contrast, § 43-116 creates a con- 
clusive presumption that adoptions are valid 2 years after the 
entry of a decree of adoption so as to establish a stable environ- 
ment for adopted children. This is not to say that equitable prin- 
ciples cannot be applied to avoid § 43-116, but, certainly, the 
goal of maintaining a stable environment for adopted children 
requires that equitable principles be applied under very limited 
circumstances. Every case must be evaluated upon the facts 
presented. 

We conclude as a matter of law that equitable principles, such 
as estoppel, do not apply to the case at bar. In her motion to set 
aside the adoption, Vicki alleged that she was forced into sign- 
ing over guardianship of Trystyn to the Prestidges and that she 
was never informed that an adoption would occur. She also 
asserted that she was fraudulently coerced into signing 
guardianship and adoption papers and that upon realizing the 
coercive nature of Robert’s family on November 19, 1991, she 
revoked her consent to the guardianship. Sometime during 1992, 
Trystyn was adopted, but Vicki claims that due to the fraud and 
coercion of Robert and the Prestidges, she did not become aware 
of the adoption until June 5, 1997. Thus, she argues that the 
2-year period for attacking the decree of adoption did not begin 
to run until that time. 

The use of § 43-116 to bar a challenge to a decree of adop- 
tion was addressed in Syrovatka v. Erlich, 608 F.2d 307 (8th Cir. 
1979). There, the county court found that the children were 
neglected and in need of supervision and committed the children 
to the custody of the Department of Public Welfare. On October 
2, 1968, the children were adopted without the parents’ consent, 
and the parents were notified of the adoption by a letter dated 
December 30. On March 6, 1972, the parents filed a state habeas 
corpus action seeking custody of the children, which was dis- 
missed. We affirmed the dismissal of the petition. See Syrovatka 
ex rel. Syrovatka v. Graham, 190 Neb. 355, 208 N.W.2d 281 
(1973). 

[4] The parents then filed a petition for habeas corpus to gain 
custody of the children in the U.S. District Court. The district 
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court dismissed the petition, and the parents appealed. The par- 
ents alleged that the termination of their parental rights was 
invalid because they received inadequate notice of the hearing, 
in violation of their 14th Amendment due process rights. They 
claimed the resulting adoption was invalid because it lacked 
their consent as the natural parents. On appeal, the Eighth 
Circuit held that although there was evidence that the notice of 
termination did not adhere to due process standards, such dis- 
missal would not be altered because the opportunity to chal- 
lenge the adoption proceedings by collateral attack was no 
longer available to the parents. The court pointed out that 
§ 43-116 requires that a challenge to an adoption must be 
brought within 2 years of the date of the adoption. The parents 
brought their action more than 3 years after the adoption, and 
the conclusive presumption of validity contained in § 43-116 
operated to bar the subsequent challenge. The court concluded 
that the State of Nebraska has a legitimate and important inter- 
est in establishing a stable environment for adopted children and 
that § 43-116 has a reasonable relation to this legitimate state 
purpose. Syrovatka v. Erlich, supra. 

A similar statute was considered in Hogue v. Olympic Bank, 
76 Or. App. 17, 708 P.2d 605 (1985). There, the natural mother 
brought an action to vacate a decree of adoption, and the trial 
court vacated the decree on the ground that it was void. In 
reversing the decision, the Oregon Court of Appeals held that 
the statute finalizing the decree, although containing a jurisdic- 
tional defect, did not violate due process rights, since the statute 
provided a reasonable limitation period in which to attack the 
adoption. The appellate court concluded that the natural mother 
was barred from challenging the decree even though she had not 
consented to or been given notice of the adoption because she 
had learned of the adoption at an earlier date and had taken no 
action. The appellate court determined that although the decree 
was void when it was entered because the trial court lacked 
jurisdiction to enter it without consent from or notice to the nat- 
ural mother, the decree was conclusively presumed to be valid 
and immune from attack 1 year after it was entered. 

[5] In reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 
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with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept the conclusions of 
the pleader. Prokop v. Hoch, 258 Neb. 1009, 607 N.W.2d 535 
(2000). Vicki has pled that she was fraudulently coerced into 
signing the guardianship and adoption papers. She has also 
alleged that upon realizing the coercive nature of Robert’s fam- 
ily, she revoked her consent to the guardianship on November 
19, 1991. Her pleading states that the attorney representing her 
filed a motion to withdraw on December 12, 1991, which stated: 
““*We have been advised that [Vicki] left [the State of Nebraska] 
with Robert . . . and returned to the State of Florida. . . and [she] 
has not advised us of her whereabouts or her wishes with respect 
to this matter.’ ” 

Although Vicki successfully argued in the Court of Appeals 
that she did not become aware of the adoption until June 5, 
1997, and therefore any statute of limitations should be tolled 
until that time, we conclude as a matter of law that Vicki is not 
entitled to equitable relief. It can reasonably be inferred that 
Vicki was aware of the alleged coercive nature of Robert and the 
Prestidges when she left Nebraska and went to Florida in 1991, 
but did nothing with regard to the adoption. Vicki cannot now be 
permitted to collaterally attack the adoption proceedings which 
.took place in 1992 on the basis that she did not learn of the 
adoption until June 5, 1997. She had knowledge that her consent 
to the adoption had not been revoked when she left for Florida. 
Her failure to make any inquiry concerning the status of the 
adoption and her failure to take any action for 7 years after her 
departure from Nebraska bars the application of equitable estop- 
pel as a matter of law. Vicki had 2 years from the entry of the 
adoption decree in which to bring an action. See § 43-116. 


CONCLUSION 
Under the facts of this case, we conclude that the Court of 
Appeals erred in determining that the county court should have 
allowed Vicki to amend her petition to allege equitable estoppel. 
For the reasons set forth herein, we reverse the decision of the 
Court of Appeals and remand the cause with directions to affirm 
the dismissal entered by the county court for Scotts Bluff County. 
REVERSED AND REMANDED WITH DIRECTIONS. 
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CONNOLLY, J. 

This case presents the question whether charges for U.S. 
postage are a “cost of transportation” subject to Nebraska sales 
tax. 
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The appellants are the State of Nebraska, the Nebraska 
Department of Revenue (Department), and the State Tax 
Commissioner (collectively the State). The Department issued a 
deficiency assessment against Affiliated Foods Cooperative, Inc. 
(Affiliated Foods), for failure to collect sales tax on USS. 
postage. Affiliated Foods used the postage to mail grocery 
advertisements to its members’ customers. The State Tax 
Commissioner sustained the deficiency assessment. On appeal, 
the district court for Lancaster County ordered Affiliated Foods 
to pay only a portion of the deficiency assessment. The State 
appealed pursuant to Neb. Rev. Stat. § 84-913 (Reissue 1994) of 
the Administrative Procedure Act, and Affiliated Foods cross- 
appealed. We determine that charges for postage are a cost of 
transportation under Neb. Rev. Stat. §§ 77-2702.07(1)(c) and 
77-2702.17(1)(c) (Cum. Supp. 1992), and are subject to sales 
tax. We affirm in part, and in part reverse and remand with 
directions. 


BACKGROUND 

Affiliated Foods, a grocery wholesaler, is a cooperative 
owned by approximately 560 independent grocery retailers 
(members). Affiliated Foods acquires and warehouses food and 
other items for members to purchase and resell in their retail 
stores. 

In addition to providing groceries at wholesale, Affiliated 
Foods operates a printing department that offers advertising ser- 
vices to members. This department puts together and sells 
weekly grocery ads for members to use in their businesses. Each 
member chooses the number of ads to purchase and the method 
by which the ads are distributed. One option is for Affiliated 
Foods to mail the ads directly to its members’ customer lists. In 
this case, Affiliated Foods prints its bulk mail registration on the 
ads, then sorts, bags, and delivers them to the post office. 
Members are charged a printing cost for each ad, approximately 
3 cents per ad, plus sales tax. There is no charge for the service 
of sorting, bagging, or delivering the ads to the post office. 
Members are charged for the amount of postage required to mail 
the ads, but Affiliated Foods does not collect sales tax on the 
price of postage. 
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The other distribution option is for Affiliated Foods to deliver 
the ads directly to a member’s retail store. In this case, Affiliated 
Foods puts the ads on a delivery truck with the member’s food 
order. There is a charge for the printing cost of each ad, approx- 
imately 3 cents per ad, plus sales tax. There is no charge for 
delivery of the ads to the store via delivery truck. Once the ads 
reach the store, the member distributes them to its customer list. 

In either case, the billing for the ads appears on each individ- 
ual member’s weekly statement. Appearing on the statement is a 
charge for the ads and a separate charge for postage if the ad is 
distributed directly to a member’s customer list. Sales tax is 
applied to the charge for the ads, but not for the postage. 

The Department audited Affiliated Foods for the period of 
time between March 1, 1990, and February 28, 1993. A defi- 
ciency assessment was issued for sales tax on the postage charges 
paid to Affiliated Foods by its members who selected distribution 
of ads directly to their customer lists. The Department deter- 
mined that the postage charges were part of the sales price and/or 
gross receipts of the ads under §§ 77-2702.17 and 77-2702.07. 
On the basis of this determination, the Department asserted that 
the postage charges were subject to sales tax. 

Affiliated Foods protested the deficiency assessment, and the 
Tax Commissioner concluded that the assessment was proper 
and ordered payment. Affiliated Foods appealed the Tax 
Commissioner’s decision to the district court under the 
Administrative Procedure Act. Upon a de novo review of the 
record made before the Tax Commissioner, the district court 
reversed in part and affirmed in part. It ordered Affiliated Foods 
to pay the portion of the deficiency assessment that accrued after 
January 24, 1993, the effective date of the revised Nebraska 
Sales and Use Tax Regulation 1-079, 316 Neb. Admin. Code, ch. 
1, § 079 (1994). The district court determined that it would be 
inequitable to enforce the deficiency assessment for the entire 
audit period because Affiliated Foods had little warning that 
postage was taxable prior to passage of the 1993 regulation. 

The State has appealed the district court’s order reversing the 
deficiency assessment prior to January 24, 1993. Affiliated 
Foods has cross-appealed the district court’s order upholding the 
deficiency assessment after January 24. 
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ASSIGNMENTS OF ERROR 

The State contends that the district court erred in (1) finding 
that the deficiency assessment was invalid for the period of time 
prior to the effective date of the revised regulation 1-079 and (2) 
failing to uphold the deficiency assessment for the entire assess- 
ment period when postage charges are a cost of transportation 
subject to sales tax under §§ 77-2702.17 and 77-2702.07. 

On cross-appeal, Affiliated Foods contends that the district 
court erred in finding that (1) postage charges constitute a tax- 
able cost of transportation under the definitions of gross receipts 
and sales price found in §§ 77-2702.07(1)(c) and 
77-2702.17(1)(c) and (2) Affiliated Foods is liable for sales tax 
on postage charges incurred after the effective date of the 
revised regulation 1-079. 


STANDARD OF REVIEW 

[1] A judgment or final order rendered by a district court in a 
judicial review pursuant to the Administrative Procedure Act 
may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record. Lackawanna Leather Co. v. 
Nebraska Dept. of Revenue, ante p. 100, 608 N.W.2d 177 (2000). 

[2] When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the 
record, the inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
Capricious, nor unreasonable. Id. 

[3] In instances where an appellate court is required to review 
cases for error appearing on the record, questions of law are 
nonetheless reviewed de novo on the record. On a question of 
law, an appellate court is obligated to reach a conclusion inde- 
pendent of the determination reached by the court below. Jd. 


ANALYSIS 
The audit period for sales and use taxes for Affiliated Foods 
ran from March 1, 1990, to February 28, 1993. During that 
period, there were minor substantive changes to the language of 
the relevant statutory provisions, as well as changes to the 
statute’s numbering scheme. These changes, however, do not 
have a material impact on the outcome of this appeal. For the 
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sake of clarity, therefore, we will refer to the statutory provi- 
sions as they existed in 1993, the end of the audit period. 

[4] Whether Affiliated Foods is liable for sales tax on postage 
charges depends on the meaning of the term “cost of transporta- 
tion,” found in the statutory definitions of gross receipts and 
sales price. See Neb. Rev. Stat. § 77-2703 (Cum. Supp. 1992). 
Interpretation of a statute presents a question of law. In re 
Interest of Joshua M. et al., 256 Neb. 596, 591 N.W.2d 557 
(1999). Under § 77-2703(1), sales tax is imposed upon the gross 
receipts from all sales of tangible personal property sold at retail 
in this state. Gross receipts, in turn, are determined according to 
the total amount of the sale price of the retail sales of retailers. 
§ 77-2702.07(1). The gross receipts, § 77-2702.07, and sales 
price, § 77-2702.17, both include the cost of transportation of 
the property sold. If postage charges are a cost of transportation, 
then postage is included in the sales price and gross receipts. 
Thus, Affiliated Foods is liable for sales tax on postage if it is a 
cost of transportation. 


POSTAGE CHARGES AS COST OF TRANSPORTATION 

[5] The term “cost of transportation” is not defined in chapter 
77, entitled “Revenue and Taxation,” of the Nebraska Revised 
Statutes. A statute is open for construction to determine its 
meaning only when the language used requires interpretation or 
may reasonably be considered ambiguous. Neb. Account. & Disc. 
v. Citizens for Resp. Judges, 256 Neb. 95, 588 N.W.2d 807 
(1999). The term “cost of transportation” is ambiguous. On its 
face, it neither includes nor excludes postage charges. Therefore, 
we shall construe the term “cost of transportation,” as used in 
§ 77-2702.07(1)(c) (gross receipts) and § 77-2702.17(1)(c) 
(sales price), to determine whether it includes postage 
charges. 

Section 77-2702.07 provides the following definition for 
gross receipts: 

(1) Gross receipts shall mean the total amount of the 
sale or lease or rental price, as the case may be, of the 
retail sales of retailers valued in money whether received 
in money or otherwise, without any deduction on account 
of any of the following: 
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(c) The cost of transportation of the tangible personal 
property prior to its sale to the purchaser. 

(Emphasis supplied.) The definition for sales price, found at 
§ 77-2702.17, provides: 

(1) Sales price shall mean the total amount for which 
tangible personal property is sold valued in money whether 
paid in money or otherwise, without any deduction on 
account of: 


(c) The cost of transportation of the tangible personal 
property. The total amount for which tangible personal 
property is sold shall include any services which are a part 
of the sale and any amount for which credit is given to the 
purchaser by the seller. 

(Emphasis supplied.) Under these statutory definitions, trans- 
portation costs are taxable as gross receipts when the trans- 
portation of the tangible personal property occurs prior to the 
retail sale. There is no reference to transportation costs when the 
transportation occurs after the retail sale. A 1985 amendment to 
the Nebraska Revenue Act of 1967, however, dictates the treat- 
ment of costs for transportation after a retail sale. See 1985 Neb. 
Laws, L.B. 715. 

Before 1985, Neb. Rev. Stat. § 77-2702 (Cum. Supp. 1984) 
contained specific exclusions for the cost of transportation of 
tangible personal property after a retail sale. In addition to the 
language cited above, the definition for gross receipts went on 
to provide: “Gross receipts does not include any of the follow- 
ing: . . . (vii) Charges for transportation of tangible personal 
property after sale.” § 77-2702(4)(d)(vii). The definition of sales 
price contained similar language: “Sales price does not include 
any of the following: .. . (vii) Charges for transportation of tan- 
gible personal property after sale’’ § 77-2702(15)(b)(vii). In 
general terms, this meant that transportation costs were 
excluded from the sales price and gross receipts if transportation 
of the property occurred after the retail sale. These exclusions 
were deleted in 1985. See 1985 Neb. Laws, L.B. 715. 

The 1985 amendment indicates the Legislature’s intent to 
expand the reach of the sales and use tax. Since 1985, all trans- 
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portation costs have gone into the calculation of gross receipts. 
The expansive nature of the 1985 amendment aids our interpre- 
tation of §§ 77-2702.07(1)(c) and 77-2702.17(1)(c); we shall 
read the term “cost of transportation” as broadly as possible so 
as to achieve the purpose of the sales and use tax provisions as 
amended in 1985. See Southeast Rur. Vol. Fire Dept. v. Neb. 
Dept. of Rev., 251 Neb. 852, 864, 560 N.W.2d 436, 444 (1997) 
(“when a challenged statute is susceptible of more than one rea- 
sonable construction, a court uses the construction that will 
achieve the purposes of the statute and preserve the statute’s 
validity”). 

[6] In addition, Nebraska Sales and Use Tax Regulation 1-079 
is instructive in our analysis of whether postage is a cost of 
transportation. Regulation 1-079 was adopted by the 
Department under its authority to adopt regulations implement- 
ing the sales and use tax statutes. Agency regulations, properly 
adopted and filed with the Secretary of State of Nebraska, have 
the effect of statutory law. Lackawanna Leather Co. v. Nebraska 
Dept. of Revenue, ante p. 100, 608 N.W.2d 177 (2000). We are 
mindful of the fact that the revised regulation 1-079 did not 
come into effect until January 24, 1993. The outcome of this 
appeal, however, turns on our interpretation of 
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c), not on the validity of 
regulation 1-079. Therefore, we will consider the regulation 
only as a guide to our interpretation of §§ 77-2702.07(1)(c) and 
77-2702.17(1)(c). 

[7] Regulation 1-079, 316 Neb. Admin. Code, ch. 1, § 079 
(1994), which interprets § 77-2702.07 (gross receipts) and 
§ 77-2702.17 (sales price), provides: 

079.01 Charges for delivery, freight, postage, shipping, 
or transportation of an item are taxable whenever the item 
is taxable and the charges for delivery are paid to the 
retailer of the item. 

079.02 Charges for delivery, freight, postage, shipping, 
or transportation that are paid to a person other than the 
retailer are exempt. 

(Emphasis supplied.) From this regulation, it is clear that the 
State interprets the definitions of gross receipts and sales price 
to include postage as a cost of transportation. Although con- 
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struction of a statute by a department charged with enforcing it 
is not controlling, considerable weight will be given to such a 
construction, particularly when the Legislature has failed to take 
any action to change such an interpretation. Metropolitan 
Utilities Dist. v. Balka, 252 Neb. 172, 560 N.W.2d 795 (1997). 

In light of regulation 1-079 and the expansive nature of the 
1985 amendments to § 77-2702, we conclude that postage is 
included in the gross receipts and sales price as a cost of trans- 
portation under §§ 77-2702.07(1)(c) and 77-2702.17(1)(c). 
Therefore, Affiliated Foods is liable for sales tax on the postage 
used to mail advertising flyers to its members’ customers. 


PERIOD OF LIABILITY 

The district court ordered Affiliated Foods to pay the defi- 
ciency assessment from January 24, 1993, through the end of the 
audit period. The district court reasoned that regulation 1-079, 
effective January 24, was Affiliated Foods’ first reasonable notice 
regarding sales tax on postage charges. Therefore, it reversed the 
deficiency assessment for the period before January 24. 

We conclude that the district court erred in reversing the defi- 
ciency assessment for the audit period prior to January 24, 1993. 
Affiliated Foods is liable for sales tax on postage charges under 
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c). These provisions 
have not materially changed since 1985. These statutory provi- 
sions were sufficient notice to Affiliated Foods that sales tax was 
due on postage. Therefore, we conclude that the deficiency 
assessment is valid for the entire audit period, from March 1, 
1990, to February 28, 1993. 


REIMBURSEMENT FOR POSTAGE CHARGES 

Affiliated Foods argues that the district court erroneously 
found that the postage charges incurred in mailing the adver- 
tisements to the members’ customers were part of the purchase 
price for the advertising materials. In essence, Affiliated Foods 
argues that it was simply reimbursed for the cost of postage 
which it passed through to members who had the ads mailed 
directly to their customers by Affiliated Foods. 

Affiliated Foods’ argument on this subject involves a question 
of fact. Therefore, we review the district court’s order for errors 
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appearing on the record. The district court upheld the deficiency 
assessment for the period after January 24, 1993. Implicit in its 
holding is the factual determination that Affiliated Foods mailed 
the advertisements to its members’ customers as part of the retail 
sale of the advertisements. 

We conclude that there is competent evidence to support the 
district court’s factual finding on this issue. First, the Affiliated 
Foods policies and programs handbook states that “[a]n agree- 
ment form is required for retailers who wish to participate in 
[Affiliated Foods’] weekly ad group.” The agreement form 
allows each member to choose, in writing, the method by which 
Affiliated Foods is to distribute the ads. If a member chooses to 
have Affiliated Foods apply its bulk mail registration to the ads 
and mail them directly to the member’s customer list, the 
postage charge appears on the member’s weekly billing state- 
ment. This evidence is competent to support the district court’s 
finding that the ads were mailed as part of their retail sale. Thus, 
Affiliated Foods’ argument on this point is without merit. 


U.S. PostaGE AS NONTAXABLE FEDERAL TAX 

Affiliated Foods also argues that postage is not included as a 
cost of transportation under Nebraska statutory law because the 
nature of the U.S. Post Office prevents the Department from 
assessing sales tax on postage. Essentially, Affiliated Foods 
argues that the State does not have the authority to tax postage 
because postage itself is a type of federal tax. This argument is 
without merit because the district court correctly found that 
Affiliated Foods mailed the advertisements as part of its retail 
sale. The postage was used to deliver property sold at retail; the 
tax was imposed upon the Bree receipts of the retail sale, not on 
the postage itself. 


PLEDGER V. SIMPSON PRESS, INC., DISTINGUISHED 
Finally, Affiliated Foods cites a decision by the Arkansas 
Supreme Court in which it determined that postage charges were 
not part of the sales price of advertising brochures. See Pledger 
v. Simpson Press, Inc., 304 Ark. 274, 801 S.W.2d 44 (1990). In 
Simpson Press, Inc., the defendant-appellee, Simpson Press, 
printed advertising brochures for direct mail advertisers. Upon a 
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customer’s request, Simpson Press would use its bulk mail per- 
mit to purchase the necessary postage and mail the brochures. 
- Under this arrangement, Simpson Press would first collect the 
estimated cost of the postage from the customer, then later make 
an adjustment to the customer’s account if necessary. Simpson 
Press charged sales tax on the advertising brochures, but not on 
the postage charges. The Arkansas Department of Finance and 
Administration performed an audit of Simpson Press and 
assessed a sales tax on the postage charges. 

The Arkansas Supreme Court held that Simpson Press’ 
postage and mailing service should not be included as a part of 
the sale of the advertising brochures for two reasons. First, the 
Arkansas court determined that Simpson Press was merely act- 
ing as its customers’ agent by providing a postage and mailing 
service. The Arkansas court reasoned that tax could not be col- 
lected from Simpson Press because it merely offered a service 
for its customers’ convenience. Under Arkansas statutory law, a 
sale shall not include the furnishing or rendering of services, 
except as provided, and neither postage nor mailing is a service 
provided for in the Arkansas statutes. See, currently, Ark. Code 
Ann. § 26-52-103(a)(3)(E) (Michie 1997 & Supp. 1999). We are 
not persuaded by this rationale because the Nebraska statutes 
‘provide that “[t]he total amount for which tangible personal 
property is sold shall include any services which are a part of 
- the sale... .” (Emphasis supplied.) § 77-2702.17(1)(c). 

The second basis for the Arkansas Supreme Court’s holding 
is also inapplicable under Nebraska statutory law. The 
Arkansas court stated that “[iJn determining whether trans- 
portation charges incurred in delivering goods to a buyer are 
subject to taxes, the factor having the most bearing is the pas- 
Sage of title to the goods from seller to buyer.” (Emphasis sup- 
plied.) Pledger v. Simpson Press, Inc., 304 Ark. at 277, 801 
S.W.2d at 45-46. As discussed, the 1985 amendments to 
Nebraska’s sales and use tax provisions eliminated the distinc- 
tion between transportation charges incurred before the sale 
versus transportation charges incurred after the sale. See 1985 
Neb. Laws, L.B. 715. 

Simpson Press, Inc., does not add persuasive authority to 
Affiliated Foods’ argument. When the cost of transportation is 
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paid directly to Affiliated Foods, it is taxable. See 
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c). 


CONCLUSION 
Because the members paid Affiliated Foods for the postage 

on the ads, the postage charges were taxable. Postage is a cost 
of transportation. The cost of transportation is included in the 
gross receipts upon which sales tax is imposed. See 
§§ 77-2702.07(1)(c) and 77-2702.17(1)(c). Therefore, the defi- 
ciency assessment was properly imposed upon Affiliated Foods 
for the entire audit period. We affirm in part, and in part reverse 
and remand with directions to enter an order upholding the defi- 
ciency assessment for the entire statutory period. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED WITH DIRECTIONS. 


W. PATRICK DUNN, APPELLEE, V. HAL DAUB, INDIVIDUALLY 
AND IN HIS OFFICIAL CAPACITY AS MAYOR OF THE 
CITY OF OMAHA, ET AL., APPELLANTS. 
611 N.W.2d 97 


Filed May 26, 2000. No. S-99-017. 


1. Declaratory Judgments: Appeal and Error. In an appeal from a declaratory judg- 
ment, an appellate court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial court. 

2. Declaratory Judgments: Parties. The statute authorizing declaratory judgments is 
applicable only where all interested and necessary persons are made parties to the 
proceeding. 

3. Parties: Words and Phrases. A necessary or indispensable party is one who has an 
interest in the controversy to an extent that such party’s absence from the proceedings 
prevents a court from making a final determination concerning the controversy with- 
out affecting such party’s interest. 

4. Declaratory Judgments: Courts: Jurisdiction: Parties; Waiver. The presence of 
necessary parties in declaratory judgment actions is jurisdictional and cannot be 
waived, and if such persons are not made parties, then the district court has no juris- 
diction to determine the controversy. 

5. Declaratory Judgments: Ordinances: Jurisdiction: Parties: Appeal and Error. 
The participation of a statutorily mandated necessary party in a declaratory judgment 
action involving the validity of a city ordinance is a jurisdictional requirement, and 
the failure to include such party requires vacation of a district court’s judgment in the 
action. 
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Appeal from the District Court for Douglas County: Mary G. 
Likes, Judge. Vacated and dismissed. 


Paul D. Kratz, Omaha City Attorney, Wendy E. Hahn, and 
Michelle Peters for appellants. 


John E. Corrigan and John P. Fahey, of the Law Office of 
John P. Fahey, P.C., for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

Hal Daub, Tom Graeve, and William Johnson appeal the 
December 22, 1998, order of the district court for Douglas 
County granting W. Patrick Dunn injunctive and declaratory 
relief. Because the city of Omaha, a statutorily necessary party, 
was not named as a party, we vacate the decision of the district 
court and dismiss the appeal. 


STATEMENT OF FACTS 

On December 2, 1998, Dunn filed a verified petition for 
declaratory judgment and application for injunctive relief. 
Named as defendants in the petition were Daub, individually 
and in his official capacity as mayor of the city of Omaha; 
Graeve; and Johnson (appellants). The city of Omaha was not 
named and did not become a party to the action. 

In the petition, Dunn alleged, inter alia, the following: that he 
was a taxpayer, resident, registered voter, and citizen of the city 
of Omaha, Douglas County, Nebraska; that Daub was the mayor 
of Omaha and that both Graeve and Johnson were employed by 
the Omaha fire division, Graeve as the fire chief and Johnson as 
an assistant fire chief; that at the time of filing the petition, 
Johnson was 61 years of age and that his 62d birthday would 
occur on December 26, 1998; that pursuant to Omaha Mun. 
Code, ch. 23, art. III, § 23-309 (1996) (the ordinance), fire divi- 
sion employees must retire upon reaching 62 years of age, 
unless a request is submitted not less than 30 days prior to the 
contemplated date of retirement by the chief of the fire division 
for an extension of the employee’s service; that no such request 
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for an extension of Johnson’s service was submitted and that it 
could not be submitted at the time of filing the petition because 
the 30-day time limit had passed; that contrary to the provisions 
of the ordinance, Daub instituted an evaluation procedure 
involving Johnson, along with other fire division employees, to 
determine which of these employees would be demoted or laid 
off effective December 31, 1998, due to 1999 budget con- 
Straints; that the continued employment of Johnson in violation 
of the ordinance constituted an unlawful and unauthorized 
expenditure of public funds; and that as a taxpayer and resident 
of the city of Omaha, Dunn was entitled to enjoy the benefits of 
city ordinances and to have those ordinances enforced. Dunn 
claimed his rights were violated due to appellants’ conduct of 
continuing Johnson in employment beyond his 62d birthday. For 
Dunn’s relief, he sought a declaratory judgment that the ordi- 
nance was valid and enforceable, a temporary injunction enjoin- 
ing appellants from taking any action to retain Johnson in 
employment in violation of the ordinance, and a permanent 
injunction retiring Johnson from employment. No written oppo- 
sition to the petition appears in the record. 

On December 11, 1998, Dunn’s petition came on for eviden- 
tiary hearing before the district court. Appellants appeared at the 
hearing and orally opposed the petition, arguing that Dunn did 
not have standing to bring the action. With respect to the merits, 
appellants argued that the ordinance was unenforceable because 
it violated state laws against age discrimination in employment. 

At the hearing, Dunn offered into evidence, without objec- 
tion, a certified copy of the ordinance. Appellants introduced no 
evidence. Counsel for all parties agreed at the hearing to stipu- 
late that the ordinance existed, that Johnson was one of the 
defendants to the action, and that he would be 62 years of age 
on December 26, 1998. 

On December 22, 1998, the district court entered its written 
order in which it found that Dunn “ha[d] an interest in the sub- 
ject matter of the lawsuit” and concluded that Dunn had stand- 
ing. The court further considered the validity of the ordinance 
and concluded that the ordinance was “valid and enforceable” 
and that judgment should be entered on the merits in favor of 
Dunn. This appeal followed. 
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ASSIGNMENTS OF ERROR 

Appellants have assigned two errors. Appellants claim the © 

district court erred (1) in concluding that Dunn had standing to 

bring the action and (2) in concluding that the ordinance was 
valid and enforceable. 


STANDARD OF REVIEW 
[1] In an appeal from a declaratory judgment, an appellate 
court, regarding questions of law, has an obligation to reach its 
conclusion independent from the conclusion reached by the trial 
court. Heinold v. Siecke, 257 Neb. 413, 598 N.W.2d 58 (1999). 


ANALYSIS 

Dunn filed the instant case seeking declaratory and injunctive 
relief. Dunn sought a declaration by the district court that appel- 
lants were required to comply with a valid ordinance, the 
enforcement of which would cause the city of Omaha to retire 
Johnson from employment at age 62 in accordance with the pro- 
visions of the ordinance. The injunctive relief sought by Dunn, 
namely a temporary and a permanent order restraining appel- 
lants from continuing Johnson in employment, was dependent 
upon the declaratory relief Dunn requested. 

Following the hearing of December 11, 1998, on December 
22, the district court concluded that Dunn had standing and 
that the ordinance was “valid and enforceable,” and granted 
Dunn declaratory and injunctive relief. Appellants then 
appealed, assigning as errors the district court’s determinations 
that Dunn had standing and that the ordinance was valid and 
enforceable. 

In reviewing the record, we note a procedural omission on the 
part of Dunn which obviates the need to address the assigned 
errors. In particular, we note that it is clear from the record 
before us that the city of Omaha, a statutorily necessary party, 
was not made a party to Dunn’s declaratory judgment action. 

Neb. Rev. Stat. § 25-21,159 (Cum. Supp. 1998) provides: 

When declaratory relief is sought, all persons shall be 
made parties who have or claim any interest which would 
be affected by the declaration, and no declaration shall 
prejudice the rights of persons not parties to the proceed- 
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ing. In any proceeding which involves the validity of a 
municipal ordinance . . . such municipality shall be made a 
party, and shall be entitled to be heard. 

[2,3] This court has repeatedly considered § 25-21,159. In 
Concerned Citizens v. Department of Environ. Contr., 244 Neb. 
152, 159, 505 N.W.2d 654, 660 (1993), we observed that “[t]his 
court has held on numerous occasions that the statute authoriz- 
ing declaratory judgments is applicable only where all interested 
and necessary persons are made parties to the proceeding.” See, 
Taylor Oil Co. v. Retikis, 254 Neb. 275, 575 N.W.2d 870 (1998); 
Hoiengs v. County of Adams, 245 Neb. 877, 516 N.W.2d 223 
(1994); Redick v. Peony Park, 151 Neb. 442, 37 N.W.2d 801 
(1949). We have defined a necessary or indispensable party as 
“one who has an interest in the controversy to an extent that 
such party’s absence from the proceedings prevents the court 
from making a final determination concerning the controversy 
without affecting such party’s interest.” Taylor Oil Co., 254 Neb. 
at 280, 575 N.W.2d at 873. See, also, Concerned Citizens v. 
Department of Environ. Contr., supra. 

[4] In considering the impact of the failure to join a necessary 
party under § 25-21,159, we have stated that “‘ ‘[t]he presence of 
necessary parties [in declaratory judgment actions) is jurisdic- 
tional and cannot be waived, and if such persons are not made 
parties then the district court has no jurisdiction to determine the 
controversy.’” Taylor Oil Co., 254 Neb. at 280, 575 N.W.2d at 
873, quoting SID No. 57 v. City of Elkhorn, 248 Neb. 486, 536 
N.W.2d 56 (1995). See, also, Concerned Citizens v. Department 
of Environ. Contr., supra; Shepoka v. Knopik, 197 Neb. 651, 250 
N.W.2d 619 (1977); Redick v. Peony Park, supra. 

Dunn sought a declaratory judgment that the ordinance was 
valid and enforceable and that appellants’ actions in retaining 
Johnson in employment violated the ordinance. Appellants 
orally opposed Dunn’s petition, arguing the ordinance violated 
state law and, therefore, was unenforceable. The district court 
entered an order which concluded that the ordinance was “valid 
and enforceable.” It is apparent that the instant action 
“involve[d] the validity of a municipal ordinance,” under 
§ 25-21,159, and that pursuant to this statute, the city of Omaha 
should have been a party to the action. 
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The absence of a statutorily mandated necessary party pre- 
vents a court from finally deciding a controversy. The city of 
Omaha’s participation in the action is a jurisdictional require- 
ment, and Dunn’s failure to include the city of Omaha, which 
was a statutorily necessary party, mandates that we vacate the 
district court’s judgment and dismiss the appeal. 


CONCLUSION 

[5] Dunn failed to comply with the jurisdictional prerequi- 
sites of § 25-21,159, which required Dunn to include the city of 
Omaha as a statutorily necessary party in a declaratory judg- 
ment action involving the validity of a city ordinance. 
Accordingly, the judgment of the district court is vacated, and 
the appeal is dismissed. 

VACATED AND DISMISSED. 


KENNETH GALE REINSCH, APPELLANT AND CROSS-APPELLEE, 
v. AVA IRENE REINSCH, APPELLEE AND CROSS-APPELLANT. 
611 N.W.2d 86 


Filed May 26, 2000. No. S-99-137. 


1. Modification of Decree: Appeal and Error. Modification of a dissolution decree is 
a matter entrusted to the discretion of the trial court, whose order is reviewed de novo 
on the record, and which will be affirmed absent an abuse of discretion by the trial 
court, 

2. Child Support. Child support orders are always subject to review and modification. 

3. Divorce: Property Settlement Agreements. If the terms of a property settlement 
agreement with respect to real and personal property and maintenance are not found 
unconscionable, the agreement is binding upon the dissolution court and the initial 
decree must carry such agreement into effect. 

4. Modification of Decree: Child Support: Proof. A party seeking to modify a child 
support order must show a material change in circumstances which has occurred sub- 
sequent to the entry of the original decree or a previous modification and was not con- 
templated when the decree was entered. 

5. Judgments: Appeal and Error. Upon further review from a judgment of the Court 
of Appeals, the Supreme Court will not reverse a judgment which it deems to be cor- 
rect merely because it may disagree with the reasoning employed by the Court of 
Appeals. 

6. Modification of Decree: Child Support: Rules of the Supreme Court. The adop- 
tion of the Nebraska Child Support Guidelines effective October 1, 1987, constituted 
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a material change of circumstances sufficient to justify consideration of proposed 
modification of child support orders entered before that date. 

7. Modification of Decree: Child Support. Once a material change of circumstances 
has been demonstrated with respect to the amount of child support, the district court 
is not required to find a separate material change of circumstances specifically relat- 
ing to duration in order to modify both the amount and duration of a child support 
obligation. 

8. Divorce: Child Support: Public Policy. The public policy of this state provides that 
parents have a duty to support their minor children until they reach majority or are 
emancipated, and a parent is not relieved of this duty by virtue of divorce. 

9. Modification of Decree: Child Support: Statutes. The enactment of Neb. Rev. Stat. 
§ 42-371.01 (Reissue 1998) in 1997 delineating the circumstances for terminating 
child support obligations is not tantamount to a material change in circumstances jus- 
tifying modification of a child support award. 


Petition for further review from the Nebraska Court of 
Appeals, IRwIN, Chief Judge, and Sievers and CaRLSON, Judges, 
on appeal thereto from the District Court for Seward County, 
ALAN G. GLEsS, Judge. Judgment of Court of Appeals affirmed. 


David L. Kimble for appellant. 


Kathy Pate Knickrehm, and David B. Downing, of Downing, 
Alexander, Wood & Ilg, for appellee. 


HENpDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

On February 24, 1998, Ava Irene Reinsch filed a petition to 
modify upward and extend the termination date of child support 
being paid by Kenneth Gale Reinsch for the parties’ son, Eric 
Reinsch. The divorce decree entered May 5, 1986, provided, inter 
alia, that custody was awarded to Ava and that Kenneth was to pay 
$200 per month child support until Eric reached the age of 18. On 
January 19, 1999, the district court for Seward County issued an 
order in which it found a material change in circumstances and 
increased Kenneth’s monthly support obligation, extended the ter- 
mination of Kenneth’s obligation until Eric’s 19th birthday, and 
awarded Ava attorney fees. Kenneth appealed the modification of 
the age 18 provision and the award of attorney fees to the 
Nebraska Court of Appeals, and Ava cross-appealed the district 
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court’s failure to make the increase retroactive to the date she filed 
her application to modify on February 24, 1998. 

The Court of Appeals rejected Kenneth’s assignments of error 
but found merit in Ava’s cross-appeal and ordered that the 
increased child support obligation be applied retroactively to 
March 1, 1998, the first date on which child support was due 
after Ava filed her petition to modify. Reinsch v. Reinsch, 8 Neb. 
App. 852, 602 N.W.2d 261 (1999). The Court of Appeals 
affirmed the district court’s order as modified. Id. 

Kenneth petitioned for further review, assigning as his sole 
error that the Court of Appeals erred in affirming the district 
court’s order extending his child support obligation until Eric’s 
19th birthday. We granted Kenneth’s petition for further review. 
For the reasons recited below, we affirm the judgment of the 
Court of Appeals. 


STATEMENT OF FACTS 

Kenneth and Ava were married on April 20, 1974. They have 
one child, Eric, born November 6, 1981. The parties’ marriage 
was dissolved on May 5, 1986. The decree of dissolution incor- 
porated verbatim the parties’ property settlement agreement 
(agreement) dated February 19, 1986. The agreement provided 
that Ava would have custody of Eric and that Kenneth would pay 
$200 per month in child support “until the child reaches the age 
of 18, dies, marries, or becomes emancipated.” Ava was not rep- 
resented by separate counsel. The trial court in the dissolution 
action found the agreement to be fair, reasonable, and not 
unconscionable. 

Ava filed a petition to modify the decree on February 24, 
1998. Trial was held on November 24. After trial, the district 
court ordered that Kenneth’s support obligation be increased to 
$683 per month and that Kenneth’s obligation be extended until 
Eric reached the age of 19. The court ordered the increased pay- 
ments to start on January 1, 1999, rather than ordering that the 
increase be applied retroactively. 

Kenneth appealed to the Court of Appeals, assigning as error 
the district court’s (1) extension of his obligation by 1 year; (2) 
not allowing him to take an income tax deduction for Eric after 
increasing the support obligation; (3) setting aside the property 
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settlement agreement and decree without a finding that the 
agreement was procured by fraud or was unfair and uncon- 
scionable; and (4) awarding attorney fees to Ava. Ava cross- 
appealed the district court’s failure to make the increase in child 
support retroactive to the date she filed her petition to modify. 

The Court of Appeals rejected Kenneth’s assignments of error 
but found merit in Ava’s cross-appeal. In its decision, the Court 
of Appeals held that the enactment of Neb. Rev. Stat. 
§ 42-371.01 (Reissue 1998) was a material change of circum- 
stances justifying modification of the duration of the child sup- 
port award. Reinsch v. Reinsch, supra. The Court of Appeals fur- 
ther determined that the district court should have made the 
increase in child support retroactive to March 1, 1998, the first 
date on which child support was due after Ava filed her petition 
to modify. Jd. The Court of Appeals affirmed the district court’s 
order as modified. /d. 

Kenneth petitioned for further review. Kenneth’s petition was 
limited to the claim that the Court of Appeals erroneously 
extended his child support obligation until Eric’s 19th birthday. 
We granted Kenneth’s petition for further review. 


ASSIGNMENT OF ERROR 
Upon further review, Kenneth asserts the Court of Appeals 
erred in affirming the district court’s order which set aside the 
property settlement agreement and decree without a finding that 
the agreement was procured by fraud or was unfair or uncon- 
scionable and extended Kenneth’s child support obligation by 1 
year. 


STANDARD OF REVIEW 
{1] Modification of a dissolution decree is a matter entrusted 
to the discretion of the trial court, whose order is reviewed de 
novo on the record, and which will be affirmed absent an abuse 
of discretion by the trial court. Elsome v. Elsome, 257 Neb. 889, 
601 N.W.2d 537 (1999). 


ANALYSIS 


Standard for Modification of Child Support Order. 
We first address Kenneth’s argument, properly rejected by the 
Court of Appeals, that the district court erred in setting aside the 
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parties’ property settlement agreement with respect to child sup- 
port without a finding that such agreement was procured by 
fraud or was unconscionable. Kenneth misstates the standards 
applicable to this case. The present action is one for a modifica- 
tion of a child support order, which order is subject to a material 
change of circumstances analysis and is always subject to 
review and modification, whereas the standards upon which 
Kenneth relies relate variously to real and personal property and 
maintenance. Kenneth’s first argument on further review is 
unavailing. 

Kenneth relies on Neb. Rev. Stat. § 42-366 (Reissue 1998), 
and the cases Prochazka v. Prochazka, 198 Neb. 525, 253 
N.W.2d 407 (1977), and Klabunde v. Klabunde, \94 Neb. 681, 
234 N.W.2d 837 (1975), in support of his argument that the dis- 
trict court and the Court of Appeals should have analyzed the 
change of age provision under a fraud or unconscionable analy- 
sis. Kenneth’s reliance is misplaced. 

(2] Section 42-366 provides that the parties to a dissolution of 
marriage may enter into a written property settlement agreement 
containing provisions for, among other things, the support and 
custody of minor children. § 42-366(1). The statute specifically 
provides that “the terms of the agreement, except terms provid- 
ing for the support and custody of minor children, shall be bind- 
ing upon the court unless it finds . . . that the agreement is 
unconscionable.” (Emphasis supplied.) § 42-366(2). We further 
note that child support orders are always subject to review and 
modification. Shomaker v. Shomaker, 183 Neb. 609, 163 N.W.2d 
102 (1968). See, also, Hoover v. Hoover, 2 Neb. App. 239, 508 
N.W.2d 316 (1993). 

[3] In applying § 42-366, we have held that if the terms of a 
property settlement agreement with respect to real and personal 
property and maintenance are not found unconscionable, the 
agreement is binding upon the dissolution court and the initial 
decree must carry such agreement into effect. Prochazka v. 
Prochazka, supra. See, also, Smith v. Ganz, 219 Neb. 432, 363 
N.W.2d 526 (1985); Dobesh v. Dobesh, 216 Neb. 196, 342 
N.W.2d 669 (1984); § 42-366(4). We have also held that where 
a party to a divorce action voluntarily executes a property set- 
tlement agreement which is approved by the dissolution court 


REINSCH v. REINSCH 569 
Cite as 259 Neb. 564 


and incorporated into a divorce decree from which no appeal is 
taken, provisions dealing with division of real and personal 
property, division of pension benefits, and division of stock will 
not thereafter be vacated or modified in the absence of fraud or 
gross inequity. Klabunde v. Klabunde, supra. See, also, Hoshor 
v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998); Pascale v. 
Pascale, 229 Neb. 49, 424 N.W.2d 890 (1988); Colson v. 
Colson, 215 Neb. 452, 339 N.W.2d 280 (1983). 

[4] Notwithstanding Kenneth’s argument to the contrary, nei- 
ther the “unconscionable” standard nor the “fraud or gross 
inequity” standard as utilized in the cases referred to above are 
applicable to this action involving modification of child support. 
Instead, we have consistently held that a party seeking to mod- 
ify a child support order must show a material change in cir- 
cumstances which has occurred subsequent to the entry of the 
original decree or a previous modification and was not contem- 
plated when the decree was entered. Rhoades v. Rhoades, 258 
Neb. 721, 605 N.W.2d 454 (2000). Kenneth’s first argument is 
without merit, and the Court of Appeals did not err in rejecting 
his argument. 


Extension of Child Support Obligation. 

[5] Kenneth assigns as error the Court of Appeals’ affirmance 
of the district court’s order extending his child support obliga- 
tion. Although we disagree with the Court of Appeals’ reasoning, 
we conclude that the Court of Appeals did not err in affirming the 
district court’s order extending Kenneth’s child support to age 19 
and accordingly, affirm the decision of the Court of Appeals. 
Corcoran v. Lovercheck, 256 Neb. 936, 943-44, 594 N.W.2d 615, 
621 (1999) (noting that “upon further review from a judgment of 
the Court of Appeals, this court will not reverse a judgment 
which we deem to be correct merely because we may disagree 
with the reasoning employed by the Court of Appeals’). 

The district court’s order was a modification of a child sup- 
port order, and as discussed above, a party seeking to modify a 
child support order must show a material change in circum- 
stances. Rhoades v. Rhoades, supra. Thus, Ava was required to 
show a material change in circumstances which justified modi- 
fying the child support order. 
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With respect to the requested increase in the amount of child 
support, Ava alleged in her petition to modify that the material 
changes in circumstances warranting modification of the decree 
were (1) that Kenneth was “making significantly more income” 
and Ava was “making more income” than at the time of the 
decree of May 5, 1986, and (2) that subsequent to the decree, the 
Nebraska Supreme Court had adopted the Nebraska Child 
Support Guidelines and that application of such guidelines 
would result in a variation by 10 percent or more due to finan- 
cial circumstances which have lasted 3 months and could rea- 
sonably be expected to last for an additional 6 months. Ava 
requested that the decree be amended to increase child support, 
that Kenneth’s support obligation be continued until Eric 
reached age 19, and that Kenneth be ordered to pay attorney fees 
and costs. Kenneth admitted Ava’s asserted material changes in 
circumstances with respect to the parties’ incomes and asked 
that the child support guidelines be applied to calculate the 
amount of child support. However, he opposed the remainder of 
Ava’s petition and asked that it be dismissed. 

In the district court’s “Journal Entry on Modification,” the 
court ordered that the decree be modified to increase Kenneth’s 
child support obligation to $683 per month. Citing to the public 
policy of this state that a parent has a duty to support his or her 
minor or unemancipated child, the district court further ordered 
that the decree “be modified to reflect that [Kenneth’s] child 
support obligation shall continue until the minor child of the 
parties becomes 19 years of age.” The district court awarded 
attorney fees to Ava. 

[6-8] The record is clear, and the parties do not dispute, that 
there was a material change of circumstances justifying modifi- 
cation of the amount of Kenneth’s child support obligation. 
Such modification was justified by the changes in the parties’ 
incomes and by the adoption of the child support guidelines sub- 
sequent to the entry of the decree in 1986. See Schmitt v. 
Schmitt, 239 Neb. 632, 477 N.W.2d 563 (1991) (holding that 
adoption of child support guidelines effective October 1, 1987, 
constituted material change of circumstances sufficient to jus- 
tify consideration of proposed modification of child support 
orders entered before that date). Once these material changes of 
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circumstances were demonstrated with respect to the amount of 
child support, the trial court, which may always review or mod- 
ify a child support order, see Shomaker v. Shomaker, 183 Neb. 
609, 163 N.W.2d 102 (1968), was also justified in reassessing 
the propriety of the duration of Kenneth’s child support obliga- 
tion. The district court was not required to find a separate mate- 
rial change of circumstances specifically relating to duration in 
order to modify both the amount and duration of Kenneth’s child 
support obligation. In extending Kenneth’s child support obliga- 
tion to age 19, the district court followed the public policy of 
this state which provides that parents have a duty to support 
their minor children until they reach majority or are emanci- 
pated, Waldbaum v. Waldbaum, 171 Neb. 625, 107 N.W.2d 407 
(1961), and a parent is not relieved of this duty by virtue of 
divorce. Accordingly, the district court did not abuse its discre- 
tion in extending Kenneth’s child support obligation to age 19. 

Upon appeal, although neither asserted by Ava in her petition 
nor cited by the district court, the Court of Appeals determined 
that the 1997 enactment of § 42-371.01 was a change in cir- 
cumstances justifying modification of the age 18 provision. 
Specifically, the Court of Appeals concluded the enactment of 
§ 42-371.01 in 1997 was a material change in circumstances and 
reasoned that “while the age of majority was 19 when the court 
first entered the decree, the statutory law has now changed to 
make child support to age 19 mandatory unless the child is 
emancipated.” Reinsch v. Reinsch, 8 Neb. App. 852, 856, 602 
N.W.2d 261, 265-66 (1999). 

[9] Contrary to the determination by the Court of Appeals, we 
hold that the enactment of § 42-371.01 in 1997 delineating the 
circumstances for terminating child support obligations is not 
tantamount to a material change in circumstances justifying 
modification of a child support award. Section 42-371.01 
merely reflects the principle that a parent has a legal duty to sup- 
port an unemancipated minor child, see Waldbaum v. Waldbaum, 
supra, and sets forth the circumstances and method for the ter- 
mination of a child support obligation. Although we disagree 
with the reasoning employed by the Court of Appeals, we nev- 
ertheless conclude that the district court did not abuse its dis- 
cretion when it found a material change of circumstances that 
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justified a modification of both the amount and the duration of 
Kenneth’s child support obligation. We therefore conclude that 
the Court of Appeals did not err in affirming the district court’s 
order extending Kenneth’s child support obligation to Eric’s 
19th birthday. 


CONCLUSION 

We conclude that the Court of Appeals erred in holding that 
the enactment of § 42-371.01 was a material change of circum- 
stances justifying the modification of the child support age pro- 
vision. However, because the district court did not abuse its dis- 
cretion in modifying the age 18 provision properly based on a 
material change of circumstances and the public policy requir- 
ing a parent to support his or her minor unemancipated child, the 
Court of Appeals’ affirmance of the extension of the age provi- 
sion is affirmed. Kenneth did not appeal the district court’s order 
increasing the amount of his child support obligation, nor did he 
petition for further review of the Court of Appeals’ holdings 
regarding the income tax deduction, the award of attorney fees, 
or the retroactive application of the modification. Such determi- 
nations are therefore affirmed. 

Ava has moved for attorney fees both in connection with her 
appeal to the Court of Appeals and in connection with her oppo- 
sition to the filing of the petition for further review. Because she 
was successful before the Court of Appeals and this court, her 
motions for attorney fees are granted. Based on the affidavits in 
the record, Ava is awarded $1,200 in connection with her 
appearance in the Court of Appeals and $420 in connection with 
her opposition to the filing of the petition for further review 
before this court. 

AFFIRMED. 


PHILPOT v. AGUGLIA 573 
Cite as 259 Neb. 573 - 
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1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. In the absence of 
anything to the contrary, statutory language is to be given its plain and ordinary mean- 
ing; an appellate court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. 

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

3. Statutes. A statute is open for construction to determine its meaning only when the 
language used requires interpretation or may reasonably be considered ambiguous. 

4. Statutes: Motor Vehicles. Neb. Rev. Stat. § 25-21,239 (Cum. Supp. 1998), by its 
terms, applies only to leased trucks, truck-tractors, and trailers. It does not apply to 
any other type of motor vehicle. 


Appeal from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed. 


Douglas L. Kluender, Stephen L. Ahl, and Fred B. Campbell, 
Jr., of Wolfe, Snowden, Hurd, Luers & Ahl, for appellant. 


Thomas A. Grennan and Francie C. Riedmann, of Gross 
& Welch, P.C., for appellee Enterprise Rent-A-Car - Midwest. 


Stephen S. Gealy and Timothy E. Clarke, of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellees Biagio Aguglia and Estate 
of Linda S. Aguglia. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 
This case requires us to decide whether a 1997 Dodge Grand 
Caravan (minivan) is a “truck” under the leased truck and trailer 
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liability provision found at Neb. Rev. Stat. § 25-21,239 (Cum. 
Supp. 1998). 

Kathleen J. Philpot, plaintiff-appellant, brought this action 
seeking damages following a two-vehicle collision. At the time 
of the collision, Linda S. Aguglia (Linda) was operating the 
minivan which her husband, defendant-appellee Biagio Aguglia, 
had rented from Enterprise Rent-A-Car Company - Midwest 
(Enterprise). Philpot sought to impose liability on Enterprise 
under § 25-21,239. Philpot argues that Enterprise, as a lessor of 
the minivan, is jointly and severally liable for the alleged wrong- 
ful death of her husband, Christopher A. Philpot (Christopher), 
because the minivan that Linda was driving at the time of the 
collision was a leased truck under § 25-21,239. Enterprise filed 
a motion for summary judgment, contending that the minivan 
was not a truck and that therefore, § 25-21,239 was not applica- 
ble. The district court sustained Enterprise’s motion for sum- 
mary judgment. We agree with the district court that as a matter 
of law, the minivan is not a truck and that § 25-21,239 does not 
apply. We therefore affirm. 


BACKGROUND 

As a preliminary matter, we note that exhibit 33, Aguglia’s 
deposition, was withdrawn by Philpot for the purposes of 
Enterprise’s motion for summary judgment. We do not consider 
exhibit 33 in our analysis. 

In November 1997, Christopher and Linda were involved in a 
car collision that claimed both their lives. Linda was driving the 
Minivan that was owned by Enterprise and leased by Aguglia. 
Philpot sought to impose liability on Enterprise under 
§ 25-21,239. 

The minivan Linda was driving at the time of the collision 
was registered in the State of Nebraska as a passenger car. It was 
equipped with a seating arrangement for seven to eight passen- 
gers, which included two seats in the front of the vehicle, a 
bench-style seat immediately behind the front seats, and a sec- 
ond bench-style seat immediately behind the first bench-style 
seat. Approximately 90 percent of the floorspace available in the 
minivan was designed for occupancy by passengers, not for 
property or cargo. It was equipped with an automatic transmis- 
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sion, air conditioning, power steering, cruise control, a tilt steer- 
ing wheel, power brakes, power windows, power door locks, 
two doors on each side for a total of four passenger doors, dual 
air-conditioning controls for passengers in the middle and back 
seats, and an AM/FM stereo radio with a cassette player. In 
addition, the entire interior of the minivan was carpeted and all 
seats were upholstered. In contrast to the minivan, Dodge pro- 
duces a cargo van which is equipped with only two seats and an 
open area for hauling cargo. 


ASSIGNMENTS OF ERROR 
Philpot assigns as error the district court’s ruling that (1) 
there was no genuine issue of material fact and (2) the minivan 
was not a truck under § 25-21,239. 


STANDARD OF REVIEW 

[1] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. In the absence of anything to the contrary, statu- 
tory language is to be given its plain and ordinary meaning; an 
appellate court will not resort to interpretation to ascertain the 
meaning of statutory words which are plain, direct, and unam- 
biguous. Ferguson v. Union Pacific RR. Co., 258 Neb. 78, 601 
N.W.2d 907 (1999). 

[2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Callahan v. Washington Nat. Ins. Co., ante p. 
145, 608 N.W.2d 592 (2000). 


ANALYSIS 
Philpot argues that Enterprise, as a lessor of the minivan, is 
jointly and severally liable for Christopher’s alleged wrongful 
death because the minivan that Linda was driving at the time of 
the collision was a leased truck under § 25-21,239. Enterprise 
argues that the minivan it leased to Aguglia was not a truck 
because it was not designed, used, or maintained primarily for 
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the transportation of property. Section 25-21,239 provides in 
relevant part: 

The owner of any truck, truck-tractor, whether with or 
without trailer, or trailer, leased for a period of less than 
thirty days or leased for any period of time and used for 
commercial purposes, shall be jointly and severally liable 
with the lessee and the operator thereof for any injury to or 
the death of any person or persons, or damage to or the 
destruction of any property resulting from the operation 
thereof in this state[.] 

[3,4] A statute is open for construction to determine its mean- 
ing only when the language used requires interpretation or may 
reasonably be considered ambiguous. Affiliated Foods Co-op v. 
State, ante p. 549, 611 N.W.2d 105 (2000); Neb. Account. 
& Disc. v. Citizens for Resp. Judges, 256 Neb. 95, 588 N.W.2d 
807 (1999). Section 25-21,239, by its terms, applies only to 
leased trucks, truck-tractors, and trailers. It does not apply to 
any other type of motor vehicle. 

Neb. Rev. Stat. § 60-674 (Reissue 1998), of the Nebraska 
Rules of the Road, provides that ‘“[t]ruck shall mean any motor 
vehicle designed, used, or maintained primarily for the trans- 
portation of property.” The definition of the term “truck” found 
at § 60-674 is relevant in determining the scope of § 25-21,239 
because that provision and the Nebraska Rules of the Road 
share the common legislative purpose of increasing highway 
safety. The purposes of the Legislature in enacting § 25-21,239 
were for the promotion of highway safety and the financial pro- 
tection of innocent traffic victims. See Bridgeford v. U-Haul 
Co., 195 Neb. 308, 238 N.W.2d 443 (1976). Likewise, certain 
goals of the Nebraska Rules of the Road are to promote eco- 
nomic savings by relieving congestion and confusion in traffic, 
to increase the efficiency of streets and highways by the appli- 
cation of uniform traffic control devices, and to reduce the huge 
annual loss of life and property which occurs on Nebraska’s 
highways. Neb. Rev. Stat. § 60-602 (Reissue 1998). Since the 
legislative purposes behind the rules of the road closely resem- 
ble the legislative purposes behind § 25-21,239, the definition 
of “truck” found in § 60-674 is relevant to determining the 
scope of § 25-21,239. 
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Under § 60-674, Philpot argues that this court should focus 
on the use of the vehicle at the time of the collision. We reject 
this argument. The statute defines a truck as a vehicle that is 
designed, used, or maintained primarily for the transportation of 
property. This implies that the relevant inquiry in the determina- 
tion of whether a vehicle is a truck is the general use to which 
the vehicle is put, not the actual use by a particular driver. 

The record shows that the minivan involved in the collision 
was equipped with a seating arrangement for seven to eight pas- 
sengers. There were two seats in the front of the vehicle, and 
two rows of bench-style seats behind them. Approximately 90 
percent of the floorspace available in the minivan was designed 
for occupancy by passengers, not for property or cargo. In addi- 
tion, the minivan was equipped with features ordinarily intended 
to provide for the comfort of the passengers, such as air condi- 
tioning, power door locks, and power windows. From this evi- 
dence, it is clear that the minivan was designed, used, and main- 
tained primarily for the transportation of persons, and not for the 
transportation of property. 

At the time of the collision between Christopher and Linda, 
there was another statutory definition of the term “truck” found 
at Neb. Rev. Stat. § 60-301(29) (Cum. Supp. 1996), entitled 
“Motor Vehicle Registration.” It provides that the term “(t]rucks 
means motor vehicles equipped or used for the transportation of 
property.” Jd. This definition is irrelevant to determining 
whether the minivan is a truck, however, because the motor 
vehicle registration statute deals only with regulation of motor 
vehicles upon the highway. See Paltani v. Sentinel Life Ins. Co., 
121 Neb. 447, 237 N.W. 392 (1931) (statute dealt only with reg- 
ulation of motor vehicles upon highway and definition of word 
“truck” therein did not become part of insurance contract). The 
motor vehicle registration provisions do not contain a statement 
of legislative purpose aimed at increasing highway safety. 
Therefore, the definition of “trucks” found at § 60-301(29) does 
not help to determine the scope of § 25-21,239. 

Moreover, the record indicates that the minivan Aguglia 
leased from Enterprise was registered in the State of Nebraska 
aS a passenger car. Under § 60-301(21), a “[pJassenger car 
means a motor vehicle designed and used to carry ten passen- 
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gers or less and not used for hire.” As mentioned, the minivan 
was designed to carry seven to eight passengers. It clearly fits 
within the category of a passenger car for registration purposes. 
The definition of the term “truck” for motor vehicle registration 
purposes is irrelevant to the determination of whether the mini- 
van is a truck for purposes of § 25-21,239. 

Our determination that the minivan is not a truck comports 
with the decision in Bridgeford v. U-Haul Co., 195 Neb. 308, 
238 N.W.2d 443 (1976), in which this court held that 
§ 25-21,239 (then found at Neb. Rev. Stat. § 39-6,193 (Reissue 
1974)) was not unconstitutionally vague for lack of a definition 
of the word “truck.” In Bridgeford, this court noted that there 
had been a statutory definition of the word “truck” since 1919. 
In addition, Bridgeford noted that “{t]he word ‘truck’ is a term 
of common understanding, and men of normal intelligence 
would not necessarily have to guess at its meaning nor would 
they usually differ as to its application.” 195 Neb. at 320, 238 
N.W.2d at 450-51. 

A minivan, such as the 1997 Dodge Grand Caravan, would 
not normally be viewed as falling within the scope of 
§ 25-21,239. A minivan is more likely to be used to transport 
passengers than to transport cargo. A minivan’s use is not gen- 
erally subject to the same dangers as that of a larger truck, such 
as being loaded with inadequately secured cargo. See 
Bridgeford v. U-Haul, supra. There is also no indication that the 
Legislature intended to include this kind of vehicle within the 
Statute’s coverage. By its terms, § 25-21,239 applies only to 
trucks, truck-tractors, and trailers. 


CONCLUSION 
We conclude, as a matter of law, that the minivan that Aguglia 
leased from Enterprise is not a truck under § 25-21,239. There 
are no material issues of fact, and Enterprise is entitled to judg- 
ment as a matter of law. We therefore affirm. 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. 
KERRI LOBATO, APPELLANT. 
611 N.W.2d 101 


Filed May 26, 2000. No. S-99-342. 


1. Sentences: Appeal and Error. Sentences within statutory limits will only be dis- 
turbed by an appellate court if the sentence complained of was an abuse of judicial 
discretion. 

2. Sentences: Probation and Parole. Whether a condition of probation imposed by the 
sentencing court is authorized by statute presents a question of law. 

3. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc- 
ing court’s reasons or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. 

4. Sentences: Probation and Parole. When a court sentences a defendant to probation, 

it may impose any conditions of probation that are authorized by statute. 

___: __. The sentencing court may impose such reasonable conditions of probation 

as it deems necessary or likely to ensure that the offender will lead a law-abiding life. 

6. Statutes. Special provisions of a statute in regard to a particular subject will prevail 
over general provisions in the same or other statutes so far as there is a conflict. 

7. Sentences: Probation and Parole. Denying a probationer the ability to earn good 
time credit as provided for by Neb. Rev. Stat. § 47-502 (Reissue 1998) is not a con- 
dition of probation authorized by statute. 


Appeal from the District Court for Adams County: STEPHEN 
ILLINGWORTH, Judge. Affirmed in part, and in part vacated and 
remanded with directions. 


Arthur C. Toogood, Adams County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


HEnprY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HEnnpry, C.J. 
INTRODUCTION 
Kerri Lobato pled guilty to theft by deception, a Class III 
felony, and was sentenced to 5 years’ probation. As one of the 
terms of her probation, Lobato was ordered to spend 180 days in 
the county jail. Lobato appeals, claiming the sentence is exces- 
sive. We moved this case to our docket pursuant to our power to 
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regulate the caseloads of this court and the Nebraska Court of 
Appeals. See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


FACTUAL BACKGROUND 

Lobato was charged with two counts of theft by deception on 
February 17, 1998. These charges resulted from Lobato’s 
obtaining cash and gift donations from various individuals, 
claiming the money was to be used for Lobato’s cancer treat- 
ment and prescription drugs, when in fact Lobato knew she did 
not have cancer. 

Lobato pled guilty to one count of theft by deception. The 
court sentenced Lobato to 5 years’ probation. As one of the con- 
ditions of probation, Lobato was ordered to serve 180 days in 
the county jail. In addition, the court ordered that Lobato serve 
this jail time without the possibility of earning good time credit. 
Lobato was also ordered to pay court costs and $4,511.59 in 
restitution. The court further ordered Lobato to write letters of 
apology to each victim within 30 days. 


ASSIGNMENTS OF ERROR 
Lobato claims, restated, that the trial court erred in (1) impos- 
ing a sentence of probation that was excessive and dispropor- 
tionate and (2) denying Lobato the opportunity to earn good 
_time credit during her 180-day jail term. 


STANDARD OF REVIEW 

[1] Sentences within statutory limits will only be disturbed by 
an appellate court if the sentence complained of was an abuse of 
judicial discretion. State v. Bartholomew, 258 Neb. 174, 602 
N.W.2d 510 (1999); State v. Urbano, 256 Neb. 194, 589 N.W.2d 
144 (1999). 

(2) Whether a condition of probation imposed by the sen- 
tencing court is authorized by statute presents a question of law. 
See, State v. Wood, 245 Neb. 63, 511 N.W.2d 90 (1994); State v. 
Escamilla, 237 Neb. 647, 467 N.W.2d 59 (1991). 


ANALYSIS 


EXCESSIVE SENTENCE 
Lobato argues that “imposition of the maximum jail sentence 
as a condition of probation is excessive and unnecessary to reha- 
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bilitate this Appellant.” Brief for appellant at 8. Under Neb. Rev. 
Stat. § 29-2262(2)(b) (Cum. Supp. 1998), the court has the 
authority to sentence a defendant, as a condition of probation, 
“[t]o be confined periodically in the county jail or to return to 
custody after specified hours but not to exceed (i) for misde- 
meanors, the lesser of ninety days or the maximum jail term pro- 
vided by law for the offense and (ii) for felonies, one hundred 
eighty days.” 

[3] The 180-day jail term is within the statutory limits. 
Absent an abuse of discretion, such a sentence will be upheld on 
appeal. An abuse of discretion takes place when the sentencing 
court’s reasons or rulings are clearly untenable and unfairly 
deprive a litigant of a substantial right and a just result. State v. 
Bartholomew, supra. 

The record shows that Lobato solicited and accepted dona- 
tions of money and gifts from numerous victims who had been 
misled by Lobato into believing that she had cancer. The trial 
judge at sentencing noted, “it was a scam, more or less, that you 
perpetuated, and I can’t put you on just straight probation with- 
out some jail time, because that would be viewed as a slap on the 
wrist. And I think it is appropriate you serve some jail time for 
this offense.” 

Behavior such as Lobato’s harms not only those victimized 
by the “scam,” but also may cast doubt on legitimate fundrais- 
ing efforts on behalf of terminally ill persons with true financial 
needs. The trial court did not abuse its discretion in ordering 
Lobato to serve 180 days in jail as part of her probation. 


Goop TIME 

[4] Lobato also argues that the trial court erred in ordering 
that Lobato could not earn good time credits while incarcerated. 
“[W]hen a court sentences a defendant to probation, it may 
impose any conditions of probation that are authorized by 
statute.” State v. Escamilla, 237 Neb. at 650, 467 N.W.2d at 62; 
State v. Schroder, 218 Neb. 860, 359 N.W.2d 799 (1984). Lobato 
asserts that she should be allowed to earn good time credits 
while incarcerated under Neb. Rev. Stat. § 47-502 (Reissue 
1998). Section 47-502 states that a person incarcerated in a city 
or county jail shall receive 7 days of good time credit for every 
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14 consecutive days served without committing any breach of 
discipline or other violation of jail regulations. 

We have previously addressed the impact of § 47-502 on 
incarcerated probationers in State v. Salyers, 239 Neb. 1002, 480 
N.W.2d 173 (1992). In Salyers, the defendant asserted that pro- 
bationers serving intermittent sentences should be entitled to 
earn good time credit under § 47-502. We disagreed, finding that 
the plain language of the statute required that the jail time be 
served consecutively in order for § 47-502 to apply. 

The State asserts that the holding of Salyers is without appli- 
cation in Lobato’s case because § 47-502 has been amended 
since the Salyers decision. At the time Salyers was decided, an 
inmate in city or county jail was required to serve 21 consecu- 
tive days to earn 7 days of good time credit. In 1993, the 
Legislature amended § 47-502 to provide that inmates must 
serve 14 consecutive days to earn 7 days of good time credit. 
This amendment does not affect the holding in Salyers that pro- 
bationers serving consecutive jail time are eligible to earn good 
time credit under § 47-502. 

[5-7] While the sentencing court may impose “such reason- 
able conditions as it deems necessary or likely to [e]nsure that 
the offender will lead a law-abiding life,” § 29-2262(1), ‘‘‘spe- 
. Cial provisions of a statute in regard to a particular subject will 
prevail over general provisions in the same or other statutes so 
far as there is a conflict,’ ” State v. Escamilla, 237 Neb. 647, 651, 
467 N.W.2d 59, 62 (1991). Denying a probationer the ability to 
eam good time credit as provided for by § 47-502 is thus not a 
condition of probation authorized by statute. See State v. 
Escamilla, supra. Lobato was sentenced to serve 180 consecu- 
tive days in the county jail. She is eligible to earn good time 
credit under the terms of § 47-502 while incarcerated. See State 
v. Salyers, supra. 

The State argues that because Lobato was sentenced to pro- 
bation and not sentenced to “punitive” incarceration, § 47-502 
need not apply. We find this distinction unpersuasive. As we 
noted in State v. Salyers, 239 Neb. at 1007, 480 N.W.2d at 177, 
the language of § 47-502 is plain and unambiguous and “‘specif- 
ically applies to jail inmates who have served [the required num- 
ber of] consecutive days.” The trial court erred in ordering that 
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Lobato could not earn good time credit while incarcerated for 
180 consecutive days. 


CONCLUSION 
That portion of Lobato’s sentence denying good time credit 
under § 47-502 is vacated and the cause is remanded with direc- 
tions consistent with this opinion. In all other respects, the sen- 
tence is affirmed. 
AFFIRMED IN PART, AND IN PART VACATED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
NECDET CANBAZ, APPELLANT. 
611 N.W. 2d 395 


Filed May 26, 2000. No. S-99-848. 


1. Rules of Evidence: Appeal and Error. The admissibility of evidence is reviewed for 
an abuse of discretion, where the Nebraska rules of evidence commit the evidentiary 
question at issue to the discretion of the trial court. 

2. __:___. When judicial discretion is not a factor involved in assessing admissibility, 
the court’s application of the Nebraska mules of evidence will be upheld unless clearly 
erroneous. 

3. Expert Witnesses: Appeal and Error. The decision whether to exclude expert wit- 
ness testimony in a criminal case is within the discretion of the trial court and will not 
be disturbed on appeal absent an abuse of discretion. 

4. Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a 
motion for new trial is addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court’s determination will not be disturbed. 

5. Sentences: Appeal and Error. An abuse of discretion takes place when the sentenc- 
ing court’s reasons or rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. 

6. Evidence. Opinion evidence which is unsupported by appropriate foundation is not 
admissible. 

7. Expert Witnesses. An expert must possess facts which enable him or her to express 
a reasonably accurate conclusion as distinguished from a mere guess or conjecture. 

8. Rebuttal Evidence: Witnesses: Indictments and Informations. The requirement 
that the names of the witnesses for the State must be endorsed upon the information 
has no application to rebuttal witnesses. 

9. Trial: Witnesses: Mental Competency. Under the proper circumstances, the State 
may have an appropriate witness attend the trial and testify on the issue of the defend- 
ant’s mental state based upon what the witness learned as a result of the evidence 
adduced at trial. 
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10. Rules of Evidence: Hearsay. For a statement to qualify as an excited utterance, the 
following criteria must be met: (1) There must have been a startling event, (2) the 
statement must relate to the event, and (3) the statement must have been made by the 
declarant while under the stress of the event. 

11. Rules of Evidence: Words and Phrases. Relevant evidence means evidence having 
any tendency to make the existence of any fact that is of consequence to the determi- 
nation of the action more probable or less probable than it would be without the 
evidence. 

12. __:___. Evidence may be excluded if its probative value is substantially outweighed 
by the danger of unfair prejudice, confusion of the issues, or misleading the jury. For 
the purposes of Neb. Rev. Stat. § 27-403 (Reissue 1995), unfair prejudice means an 
undue tendency to suggest a decision based on an improper basis. 

13. Rules of Evidence: Other Acts: Proof: Words and Phrases. Prior bad act evidence 
is evidence of other crimes, wrongs, or acts, aside from the crime charged, which tend 
to prove the character of a person and to show that he or she acted in conformity there- 
with when committing the charged crime. 


Appeal from the District Court for Douglas County: PATRICIA 
A. LAMBERTY, Judge. Affirmed. 


Michael D. Nelson, of NelsonMcClellan, for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HEnpry, C.J. 
INTRODUCTION 
Necdet Canbaz was found guilty after a jury trial of first 
degree murder and use of a weapon to commit a felony in the 
shooting death of Debora Peralta. Canbaz now appeals. 


STATEMENT OF FACTS 

Peralta and Canbaz began a relationship in approximately 
1992 and lived together in Canbaz’ home for approximately 4 
years prior to Peralta’s death. In early July 1998, Peralta ended 
the relationship with Canbaz and moved out. Canbaz was very 
upset and angry with Peralta for ending the relationship. He 
made statements to neighbors and coworkers that he was angry 
with Peralta and wanted to hurt her and kill her and her family 
members. 
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On September 5, 1998, Canbaz took Peralta out for dinner. 
They then spent the night at Canbaz’ home. Canbaz left the fol- 
lowing morning, and when he returned home around midday, 
Peralta was gone. 

Peralta had returned to her apartment. At about 12:20 p.m., 
Peralta called the Sarpy County Family Service Domestic Abuse 
Program from her apartment. She spoke with Theresa Hamilton, 
who worked for Family Service, asking questions and seeking 
general information. After about 2 minutes of conversation, 
Peralta became very frantic and the pitch of her voice rose. She 
said, “(H]elp, help. He’s coming in. He’s coming in. Call the 
police.” Hamilton then heard Peralta screaming, after which a 
man came on the line and said hello three times. Hamilton did 
not answer, and after about 30 seconds, she disconnected and 
called the 911 emergency dispatch service, giving them Peralta’s 
telephone number. 

Peralta ran outside. Canbaz ran after her and shot her in the 
back of the head. Peralta collapsed on the sidewalk. Canbaz 
came up to her and shot her again in the neck. Canbaz then left 
the scene in his Jeep and later went to his ex-wife’s home. He 
left his ex-wife a note saying that he had killed Peralta. The 
police, acting on information received from several witnesses to 
the shooting, arrested Canbaz later that day. After being prop- 
erly informed of his Miranda rights, Canbaz gave a statement to 
the police. 

In Canbaz’ statement to the police, he admitted that he was 
very upset when Peralta moved out. He admitted that Peralta 
took out a protection order against him after the move because 
she was scared. He admitted that he had a sale in late August to 
dispose of his belongings. He admitted that he went to Peralta’s 
apartment the day of the shooting, purportedly to recover 
$30,000 which she had taken from him when she left his home 
earlier that day. Canbaz stated Peralta was on the telephone 
when he pushed away some bookcases blocking the door and 
entered the apartment and that he picked up the receiver and said 
hello. Further, he admitted that as they were leaving the apart- 
ment, Peralta ran away from him and that he shot her. He also 
stated he had an airline ticket to leave for Turkey to see his 
father, with a departure date a few days after the shooting. 
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However, he denied ever saying that he would kill Peralta or her 
family. 

Canbaz was charged with first degree murder and use of a 
weapon to commit a felony. Canbaz pled not guilty. At trial, 
after the State had presented about two-thirds of its evidence, 
the court met with counsel in chambers to discuss the State’s 
motion in limine concerning testimony to be presented by Dr. 
Robert Gutnick, Canbaz’ medical expert. The State also 
informed Canbaz’ attorney at this meeting that it intended to 
have a rebuttal expert listen to Gutnick’s testimony. At the end 
of the conference, Canbaz’ attorney made a request to sequester 
witnesses, which the court granted. The defendant did not 
request that the court sequester the State’s rebuttal witness. 

Canbaz did not raise an insanity defense, but instead intro- 
duced expert medical testimony from Gutnick in an effort to 
negate the State’s evidence of premeditation. Gutnick opined 
that at the time of the shooting, Canbaz was suffering from a 
major depressive disorder with psychosis, panic disorder, and 
disassociative amnesia. However, Gutnick also testified that 
Canbaz could, at the time this incident occurred, form an intent 
of action. Gutnick’s opinions were based on medical records 
from Canbaz’ general physician, Dr. David Jasper; medical 
records from Canbaz’ counselor, Roger Yarns, M.S.W.; the 
police reports on the shooting, including Canbaz’ statement; and 
a 2'h-hour medical examination performed by Gutnick. 

After Gutnick testified, the State called Dr. Y. Scott Moore as 
a rebuttal witness concerning Gutnick’s testimony. Moore’s 
opinions were based on the same records that Gutnick used, plus 
Gutnick’s written report from his examination of Canbaz and 
Gutnick’s testimony at trial. Moore opined that Canbaz was not 
suffering from a major depressive disorder at the time of the 
shooting because Canbaz did not display significant characteris- 
tics common to a major depressive disorder. Moore also opined 
that Canbaz was not suffering from disassociative amnesia 
because Canbaz was able to give a clear account of the events 
during, prior to, and after the shooting. 

Canbaz objected to Moore’s testimony on the basis of foun- 
dation, violation of the pretrial discovery order, and violation of 
the witness sequestration order. He also objected to the testi- 
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mony of other witnesses, namely Hamilton, the Family Service 
worker who took Peralta’s call; Gene Simon and Sandy Simon, 
Canbaz’ neighbors; Erin Whittington, an acquaintance of 
Canbaz; and Catherine Clemons and Diane Handley, Canbaz’ 
coworkers. These objections were overruled. 

Canbaz was found guilty and sentenced to life imprisonment 
for the murder of Peralta and 5 to 10 years’ imprisonment for the 
use of a weapon to commit a felony. 


ASSIGNMENTS OF ERROR 
Canbaz asserts, rephrased and summarized, that the trial court 
erred in (1) allowing into evidence the testimony of Moore, 
Hamilton, Whittington, Gene Simon, Sandy Simon, Handley, 
and Clemons and (2) overruling Canbaz’ motion for a new trial. 


STANDARD OF REVIEW 

[1] The admissibility of evidence is reviewed for an abuse of 
discretion, where the Nebraska rules of evidence commit the 
evidentiary question at issue to the discretion of the trial court. 
State v. Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999); State v. 
Chojolan, 253 Neb. 591, 571 N.W.2d 621 (1997). 

[2] When judicial discretion is not a factor involved in assess- 
ing admissibility, the court’s application of the Nebraska rules 
of evidence will be upheld unless clearly erroneous. State v. 
Jacob, 242 Neb. 176, 494 N.W.2d 109 (1993). 

[3] The decision whether to exclude expert witness testimony 
in a criminal case is within the discretion of the trial court and 
will not be disturbed on appeal absent an abuse of discretion. 
State v. Larsen, 255 Neb. 532, 586 N.W.2d 641 (1998). 

[4] In a criminal case, a motion for new trial is addressed to 
the discretion of the trial court, and unless an abuse of discretion 
is shown, the trial court’s determination will not be disturbed. 
State v. Clark, 255 Neb. 1006, 588 N.W.2d 184 (1999); State v. 
Larsen, supra. 


ANALYSIS 


TESTIMONY OF MOORE 
[5] Canbaz first asserts that the trial court erred in admitting 
the expert testimony of Moore. The decision whether to exclude 
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expert witness testimony in a criminal case is within the discre- 
tion of the trial court and will not be disturbed on appeal absent 
an abuse of discretion. State v. Larsen, supra. An abuse of dis- 
cretion takes place when the sentencing court’s reasons or rul- 
ings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. State v. Bartholomew, 258 
Neb. 174, 602 N.W.2d 510 (1999). 

(6] At trial, Canbaz’ attorney objected to Moore’s testimony 
on the basis of foundation, stating, “My foundational objection 
is that this person has never met Mr. Canbaz and, therefore, does 
not have foundation to give testimony or any opinions in this 
case.” Opinion evidence which is unsupported by appropriate 
foundation is not admissible. State v. Clark, supra. Thus, 
according to Canbaz, the trial court abused its discretion in 
allowing Moore to testify. 

In his brief, Canbaz relies on Tvrz v. State, 154 Neb. 641, 48 
N.W.2d 761 (1951), to assert that a personal examination of a 
defendant by the testifying expert is required in order for a med- 
ical expert to have the proper foundation to render an opinion 
regarding the defendant’s state of mind. In Tvrz, we stated three 
possible ways to lay a proper foundation: acquaintance with the 
party under investigation, a medical examination made by the 
. expert, or a hypothetical case stated to the expert in court. Thus, 
Tvrz does not support Canbaz’ assertion that a personal medical 
examination is necessary. Furthermore, in 1975, the Legislature 
adopted Neb. Rev. Stat. § 27-703 (Reissue 1995), regarding 
expert testimony. The statute states: 

The facts or data in the particular case upon which an 
expert bases an opinion or inference may be those per- 
ceived by or made known to him at or before the hearing. 
If of a type reasonably relied upon by experts in the par- 
ticular field in forming opinions or inferences upon the 
subject, the facts or data need not be admissible in 
evidence. 

[7] The trial court did not abuse its discretion in determining 
that Moore possessed sufficient foundation to offer his opinion 
regarding Canbaz’ mental state under § 27-703. An expert must 
possess facts which enable him or her to express a reasonably 
accurate conclusion as distinguished from a mere guess or con- 
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jecture. State v. Johnson, 215 Neb. 391, 338 N.W.2d 769 (1983). 
Here, the record shows that Moore’s opinions were based on a 
review of the same information upon which Gutnick relied, 
namely Canbaz’ medical records and the police reports from the 
shooting, which included Canbaz’ statement. Moore addition- 
ally reviewed Gutnick’s written report and Gutnick’s testimony 
regarding his examination of Canbaz, which incorporated some 
of Canbaz’ statements to Gutnick during the examination. As 
such, Moore had sufficient facts to allow him to express his 
opinion regarding Canbaz’ mental state. The trial court did not 
abuse its discretion in concluding that Moore had sufficient 
foundation to testify. See, e.g., McGilberry v. State, 741 So. 2d 
894 (Miss. 1999) (state’s expert witness not required to person- 
ally examine defendant). 

[8] Canbaz also asserted at trial that Moore should not be 
allowed to testify because the State did not disclose Moore’s 
identity as a witness prior to trial. Such nondisclosure, argues 
Canbaz, amounts to a violation of the district court’s pretrial dis- 
covery order. Canbaz does not argue in his brief that Moore’s 
testimony was somehow improper rebuttal testimony. In fact, 
the record shows that Moore’s testimony was offered by the 
State, after Gutnick offered his testimony on behalf of Canbaz, 
to rebut Gutnick’s evidence regarding Canbaz’ mental state at 
the time of the shooting. See State v. Fahlk, 246 Neb. 834, 524 
N.W.2d 39 (1994). As a proper rebuttal witness, “[iJt has long 
been the rule in this state that the requirement that the names of 
the witnesses for the state must be endorsed upon the informa- 
tion has no application to rebuttal witnesses.” State v. Pratt, 197 
Neb. 382, 387, 249 N.W.2d 495, 498 (1977). See, also, Griffith 
v. State, 157 Neb. 448, 59 N.W.2d 701 (1953). Thus, the State 
was not required to provide Canbaz with Moore’s name prior to 
trial. 

Canbaz asserts, however, that the pretrial discovery order 
obligated the State to name rebuttal witnesses. The pretrial dis- 
covery order, drafted by Canbaz, ordered the State to provide 
various items, including “the names, addresses and telephone 
numbers of all witnesses upon whose evidence the charges are 
based.” The discovery order does not require the State to dis- 
close any information with regard to rebuttal witnesses. Thus, 
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we find no abuse of discretion in allowing Moore to testify 
because the trial court correctly determined that the State had no 
obligation under our case law, or under the terms of the discov- 
ery order, to identify Moore as a rebuttal witness prior to his 
testifying. 

Finally, Canbaz asserts that Moore should not have been 
allowed to testify because Moore was present in the courtroom 
during the testimony of Gutnick, in violation of the witness 
sequestration order entered by the court. The reasoning from 
State v. Vosler, 216 Neb. 461, 345 N.W.2d 806 (1984), and State 
v. Jackson, 231 Neb. 207, 435 N.W.2d 893 (1989), is helpful in 
addressing this issue. 

In Jackson, the defendant requested that the State’s expert 
medical witness be sequestered during trial. The trial court 
denied the request. The State explained that the presence of its 
expert was necessary because the State “‘‘has no opportunity 
under the law, unless the defense allows [it], to examine the 
defendant at all, other than to be present in court when [the 
defendant] testifies.’ 231 Neb. at 213, 435 N.W.2d at 897. We 
recognized in Jackson that there are constitutional constraints 
upon the State’s ability to obtain information on a defendant’s 
mental state and concluded that the trial court did not abuse its 
- discretion in refusing to sequester the State’s expert. 

[9] In Vosler, we noted that because the State could not com- 
pel a defendant to submit to a mental examination unless he or 
she tenders an insanity defense, “[t]he State could also have an 
appropriate witness attend the trial and testify on the issue [of 
the defendant’s mental state] based upon what the witness 
learned as a result of the evidence adduced at trial.” 216 Neb. at 
471, 345 N.W.2d at 812. 

Consistent with Jackson and Vosler, we find that the trial 
court did not abuse its discretion in allowing Moore to testify 
because Moore was properly present in the courtroom during 
Gutnick’s testimony. 


TESTIMONY OF HAMILTON 
Canbaz next asserts that the trial court erred in admitting the 
testimony of Hamilton, the Family Service worker who received 
Peralta’s call. At trial, Canbaz’ attorney objected to Hamilton’s 


STATE v. CANBAZ 591 
Cite as 259 Neb. 583 


testifying that during the call, Peralta said, “[H]elp, help. He’s 
coming in. He’s coming in. Call the police.’ Canbaz asserted 
that this testimony was hearsay and lacked foundation because 
Hamilton did not personally know the identity of the woman she 
spoke to on the telephone. 

[10] The State argues that Hamilton’s testimony as to what 
Peralta said on the telephone was admissible under the excited 
utterance hearsay exception. For a statement to qualify as an 
excited utterance, the following criteria must be met: (1) There 
must have been a startling event, (2) the statement must relate to 
the event, and (3) the statement must have been made by the 
declarant while under the stress of the event. State v. Anderson, 
245 Neb. 237, 512 N.W.2d 367 (1994). See, also, Neb. Rev. Stat. 
§ 27-803(1) (Reissue 1995). Hamilton testified that after 2 min- 
utes of calm conversation, “(t]he pitch of [Peralta’s] voice rose. 
She became excited, agitated. ... She said help, help. He’s com- 
ing in. He’s coming in. Call the police. . .. She was like yelling, 
screaming at that point.” 

Peralta’s statement meets the criteria for the excited utterance 
exception. There was a startling event, in the form of Canbaz’ 
forcing his way into Peralta’s home. Peralta’s statement related 
to this event. Peralta was under the stress of the event when she 
made her statement, as evidenced by the fact that she was 
yelling and frantic. The court did not err in determining that 
Hamilton’s testimony as to Peralta’s statement was admissible 
under the excited utterance exception. 

Canbaz also argues that Hamilton lacked the foundation to 
testify because she did not know the actual identity of the 
woman who called her. Hamilton testified that at the beginning 
of the call, the caller gave Hamilton the telephone number from 
where she was calling. Officer Marlin McClarty, who 
responded to the 911 emergency call made by Hamilton, testi- 
fied that the telephone number given to the 911 dispatch oper- 
ator matched Peralta’s address, 414 North 39th Street. Further, 
Canbaz admitted in his statement that Peralta was on the tele- 
phone when he entered her apartment. He picked up the tele- 
phone and said hello, but there was no answer. This corre- 
sponds with Hamilton’s testimony that after Peralta said, 
“{HJelp, help. He’s coming in. He’s coming in. Call the police,” 
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a man came on the line and said hello, to which Hamilton did 
not respond. This evidence sufficiently established that Peralta 
was the person Hamilton spoke to on the telephone. The trial 
court did not err in determining that Hamilton had sufficient 
foundation to testify regarding the telephone conversation. 
Canbaz’ assignment of error regarding Hamilton’s testimony is 
without merit. See Parker v. State, 129 Md. App. 360, 742 A.2d 
28 (1999). 


TESTIMONY OF WHITTINGTON 

Whittington, an acquaintance of Canbaz, testified that a few 
days before the shooting, Canbaz told her “he was moving back 
to Turkey but I’d see him on the news before he left.” Canbaz 
asserts that Whittington’s testimony lacked relevance and, fur- 
ther, assuming it was relevant, that her testimony was more 
prejudicial than probative under Neb. Rev. Stat. § 27-403 
(Reissue 1995). 

[11] Relevant evidence means evidence having any tendency 
to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than 
it would be without the evidence. State v. Myers, 258 Neb. 272, 
603 N.W.2d 390 (1999); State v. Sanchez, 257 Neb. 291, 597 
N.W.2d 361 (1999). Whittington’s testimony about Canbaz’ 
Statement shortly before the murder was relevant in that it was 
evidence of Canbaz’ intentions. Canbaz’ assertion that 
Whittington’s testimony is irrelevant is without merit. Canbaz 
further asserts, however, that the trial court abused its discretion 
in admitting Whittington’s testimony because, if relevant, it was 
more prejudicial than probative. 

[12] Under § 27-403, “evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury.” “For 
the purposes of this rule . . . [u]nfair prejudice means an undue 
tendency to suggest a decision based on an improper basis.” 
(Citations omitted.) State v. Newman, 250 Neb. 226, 241-42, 548 
N.W.2d 739, 751 (1996). After carefully reviewing the record, 
we find that the trial court did not abuse its discretion in deter- 
mining that Whittington’s testimony was more probative than 
prejudicial. This assignment of error is without merit. 
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TESTIMONY OF GENE SIMON, SANDY SIMON, 
HANDLEY, AND CLEMONS 

Finally, Canbaz argues that the trial court abused its discre- 
tion in admitting the testimony of Canbaz’ neighbors and 
coworkers regarding statements Canbaz made to them about 
wanting to kill Peralta and/or her family. 

Gene Simon testified that after Peralta moved out in early 
July 1998, “[Canbaz] mentioned on several occasions that he 
would like to kill her or that he wanted to kill her. . . . [H]e men- 
tioned he had bought five pairs of handcuffs and he was going 
to kill each and every member of her family.” Sandy Simon, 
Gene Simon’s wife, testified that after Peralta moved out, 
“[Canbaz} confronted me outside in my driveway very angry, 
upset; and repeatedly [sic], I’m going to kill Debbie and her 
family.” Handley, a coworker of Canbaz, testified that the day 
after Peralta moved out, Canbaz told her that “he had been driv- 
ing around all night looking for [Peralta] trying to find her... . 
He said that he was going to hurt her and that she wasn’t going 
to get away with it and that he would make her pay. . . . He said 
that he had a gun.” Clemons, another coworker, testified that she 
had one conversation with Canbaz sometime after Peralta 
moved out, where “[Canbaz] talked about wanting to hurt 
[Peralta]. He said that at one point, he would kill her and then 
kill himself.” When Canbaz picked up his paycheck on August 
31, he told Clemons “by the end of his vacation, it would be all 
over.” ; 

[13] Canbaz argues that these statements are irrelevant and 
prejudicial evidence of prior bad acts under Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1995). Prior bad act evidence is evidence 
of other crimes, wrongs, or acts, aside from the crime charged, 
which tend to prove the character of a person and to show that 
he or she acted in conformity therewith when committing the 
charged crime. Id. See, also, State v. McManus, 257 Neb. 1, 594 
N.W.2d 623 (1999). Prior to trial, the State argued that § 27-404 
was inapplicable to the disputed statements because the state- 
ments were relevant only to this crime, and not evidence of any 
other prior crimes. See State v. McManus, supra. However, the 
court determined that § 27-403 applied, and held a pretrial hear- 
ing regarding the disputed testimony. The court determined that 
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the disputed evidence was admissible, subject to a limiting 
instruction that such evidence should be considered by the jury 
only to show “proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or accident in 
the crimes charged against defendant.” See § 27-404(2). 

The testimony of Canbaz’ neighbors and coworkers is not evi- 
dence of prior unrelated bad acts under § 27-404(2). It is rele- 
vant evidence that Canbaz murdered Peralta intentionally and 
with premeditation. The disputed evidence was offered by the 
State to specifically show that Canbaz formed an intentional, 
premeditated plan to kill Peralta. The trial court erred in con- 
cluding that § 27-404(2) applied to the disputed testimony. 
However, this error resulted in no prejudice to Canbaz. The lim- 
iting instruction at trial simply admonished the jury to consider 
the disputed testimony for the very purpose for which it was 
admitted. 

Canbaz further argues that the trial court erred in admitting 
the disputed statements under § 27-403 because the statements 
were more prejudicial than probative. As we have already noted, 
under § 27-403, “evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair preju- 
dice, confusion of the issues, or misleading the jury.” “Unfair 
prejudice means an undue tendency to suggest a decision based 
on an improper basis.” State v. Newman, 250 Neb. 226, 242, 548 
N.W.2d 739, 751 (1996). 

The testimony of Canbaz’ neighbors and coworkers was not 
unfairly prejudicial, confusing, or misleading to the jury. This 
testimony provided a proper basis for determining whether 
Canbaz killed Peralta intentionally and with premeditation. The 
trial court did not abuse its discretion in admitting the testimony 
of Gene Simon, Sandy Simon, Handley, and Clemons. Canbaz’ 
assertion to the contrary is without merit. 


MOTION FOR NEW TRIAL 
Canbaz also asserts that the trial court erred in not granting 
his motion for a new trial. Because Canbaz has failed to show 
any error committed by the trial court, we conclude that the trial 
court did not abuse its discretion in denying the motion for a 
new trial. 
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CONCLUSION 
Having considered all of Canbaz’ assigned errors, we con- 
clude they are without merit and affirm his convictions and 


sentences. 
AFFIRMED. 


CaROL A. BOWERS, FORMERLY KNOWN AS 
CAROL A. SCHERBRING, APPELLANT, V. 
ROBERT SCHERBRING, APPELLEE. 
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Filed June 2, 2000. No. S-98-564. 


1. Modification of Decree: Good Cause: Appeal and Error. The determination of 
good cause necessary for modification of a dissolution decree is a matter of discretion 
for the trial court, and its decision will be reviewed on appeal de novo on the record 
and will be reversed upon an abuse of discretion. 

2. Modification of Decree: Alimony: Good Cause. Pursuant to Neb. Rev. Stat. 
§ 42-365 (Reissue 1998), alimony orders may be modified or revoked for good cause 
shown. 

3. Good Cause: Words and Phrases. Good cause means a material and substantial 
change in circumstances and depends upon the circumstances of each case. 

4. Evidence: Appeal and Error. In a de novo review, an appellate court reappraises the 
evidence as presented by the record and reaches its own independent conclusions with 
respect to the matters at issue. When the evidence is in conflict, the appellate court 
considers and may give weight to the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than another. 

5. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons or 
rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying just results in matters submitted for disposition. 

6. Modification of Decree: Alimony. Changes in circumstances within the contempla- 
tion of the parties at the time a decree of dissolution is entered do not justify modifi- 
cation of an alimony award. 

7. Modification of Decree: Alimony: Proof. The moving party has the burden of 
demonstrating a material and substantial change in circumstances which would justify 
the modification of an alimony award. 


Petition for further review from the Nebraska Court of 
Appeals, Irwin, Chief Judge, and Mugs and INBopy, Judges, on 
appeal thereto from the District Court for Douglas County, 
Mary G. LikEs, Judge. Judgment of Court of Appeals reversed, 
and cause remanded with directions. 
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HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


. WRIGHT, J. 
NATURE OF CASE 
Carol A. Bowers, formerly known as Carol A. Scherbring, 
appealed from the Douglas County District Court’s denial of her 
application to modify an award of alimony and her request for 
attorney fees. The Nebraska Court of Appeals affirmed, and we 
granted Bowers’ petition for further review. 


SCOPE OF REVIEW 
[1] The determination of good cause necessary for modifica- 
tion of a dissolution decree is a matter of discretion for the trial 
court, and its decision will be reviewed on appeal de novo on the 
record and will be reversed upon an abuse of discretion. Kramer 
v. Kramer, 252 Neb. 526, 567 N.W.2d 100 (1997). 


FACTS 

On June 3, 1996, the district court entered a decree dissolv- 
ing the marriage between Bowers and Robert Scherbring. The 
decree awarded each party alimony of $1 per year. On 
September 24, Bowers filed an application for an increase in 
alimony, alleging a material change in circumstances. Bowers 
alleged that subsequent to entry of the decree, she was unex- 
pectedly laid off from her job as part of a reduction in force 
which occurred on August 15. 

At the hearing on the application, Bowers testified that she 
had previously been employed for numerous years as a medical 
technologist. A few days before entry of the decree, she began 
to work for Independence Regional Hospital and was employed 
there for 89 days. Subsequently, she was employed at Trinity 
Hospital for approximately 3 weeks. She voluntarily terminated 
her employment for an opportunity to work at Kaiser 
Permanente. She voluntarily terminated her employment with 
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Kaiser Permanente and then gained employment at Physicians 
Reference Laboratory, LLC. There, she was asked to leave 
employment after approximately 1 month because of a mistake 
she had made in the laboratory. She then became employed at 
Lab One and worked there for approximately 7 weeks before 
she was asked to leave. At the time of the hearing, Bowers had 
not sought employment in the medical technology field since 
her employment with Lab One ended in March 1997. Bowers 
testified that she was unable to work in the field of medical tech- 
nology due to her problems with cognitive impairments. 

The medical testimony offered at the hearing showed that 
Bowers suffered from cognitive impairments related to short- 
term memory and that she was unable to continue working in the 
medical technology field. Bowers has suffered problems with 
memory retention and concentration since 1994. She has been 
treated by Dr. Johnny Johnson, an internal medicine/general 
practice physician; Dr. Roxane Bremen, a neurologist; Dr. 
Dennis Cowan, a neuropsychologist; and a Dr. Keyser, a 
psychologist. 

Dr. Thomas Grandy, a psychologist, opined that in terms of 
Bowers’ short-term memory, she had recall very similar to a per- 
son with a learning disability. Her scores on visual matching and 
“cross out” were in the 28th and 24th percentile respectively. 
Grandy stated that such deficiencies would cause problems for 
someone working as a medical technologist and that the tests he 
performed showed that Bowers had a deficiency in short-term 
memory such that she had difficulty in remembering words and 
numbers and in putting items in sequence. Grandy stated that the 
test results, combined with employer information which he had 
obtained, strongly suggested that Bowers could not satisfacto- 
rily perform the daily duties required of a laboratory medical 
technologist in a timely and accurate manner. He opined that 
Bowers could not maintain employment in her previous career, 
but that she might be employable within the medical field either 
in a less demanding professional position or in a clerical posi- 
tion. He recommended that Bowers undergo vocational 
rehabilitation. 

Bowers testified that she had collected unemployment for 6 
months and then had “cashed in” her retirement funds. She has 
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applied twice for Social Security disability benefits, but was 
turned down. She was subsequently accepted into graduate 
school at the University of Nebraska-Omaha in the Department 
of Education, where she hopes to become a counselor and work 
with abused women. She estimated that her monthly living 
expenses while she attended graduate school would be approxi- 
mately $1,600 per month. 

The district court denied Bowers’ application for modifica- 
tion, finding that there had not been a material change in cir- 
cumstances. Thereafter, the Court of Appeals affirmed. See 
Bowers v. Scherbring, No. A-98-564, 1999 WL 1080659 (Neb. 
App. June 29, 1999) (not designated for permanent publication). 
The Court of Appeals relied on the fact that Bowers had suffered 
from memory problems since 1994 and that she had reported 
difficulties with thinking and problems with memory in 
November 1995. It concluded that Bowers did not prove a 
change in circumstances regarding her employability and earn- 
ing Capacity and that although she offered evidence proving that 
she was no longer employable as a medical technologist, she 
failed to present evidence to show that she was unemployable in 
any field or that her medical condition had caused a decrease in 
her earning capacity. The court, with one judge dissenting, con- 
cluded that Bowers had failed to meet her burden of proving a 
change in circumstances since the time of the decree, and it 
affirmed the denial of Bowers’ application to modify the decree. 
We granted further review. 


ASSIGNMENTS OF ERROR 
Bowers argues, summarized and restated, that the Court of 
Appeals erred (1) in failing to find that a material change in cir- 
cumstances had taken place since the entry of the divorce decree 
and (2) in not awarding fees and costs to Bowers. 


ANALYSIS 
(2] Pursuant to Neb. Rev. Stat. § 42-365 (Reissue 1998), 
alimony orders may be modified or revoked for good cause 
shown. In order for Bowers to show good cause, she must show 
a material and substantial change in circumstances which was 
not contemplated by the parties at the time of the decree. 
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[3,4] The determination of good cause necessary for modifi- 
cation of a dissolution decree is a matter of discretion for the 
trial court, and its decision will be reviewed on appeal de novo 
on the record and will be reversed upon an abuse of discretion. 
Kramer v. Kramer, 252 Neb. 526, 567 N.W.2d 100 (1997). Good 
cause means a material and substantial change in circumstances 
and depends upon the circumstances of each case. Id.; Creager 
v. Creager, 219 Neb. 760, 366 N.W.2d 414 (1985). In a de novo 
review, an appellate court reappraises the evidence as presented 
by the record and reaches its own independent conclusions with 
respect to the matters at issue. When the evidence is in conflict, 
the appellate court considers and may give weight to the fact 

.that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. Pope v. 
Pope, 251 Neb. 773, 559 N.W.2d 192 (1997). 

[5] We first consider whether Bowers proved a material 
change in circumstances and examine the decision of the district 
court for an abuse of discretion. A judicial abuse of discretion 
exists when reasons or rulings of a trial judge are clearly unten- 
able, unfairly depriving a litigant of a substantial right and deny- 
ing just results in matters submitted for disposition. Jd. Here, the 
evidence is not in conflict, and our de novo review will be based 
upon whether the evidence presented establishes a material 
change in circumstances regarding Bowers’ employment subse- 
quent to the date of the decree such that the district court abused 
its discretion in refusing to modify the award of alimony. 

[6,7] Changes in circumstances within the contemplation of 
the parties at the time a decree of dissolution is entered do not 
justify modification of an alimony award. Jd. The moving party 
has the burden of demonstrating a material and substantial 
change in circumstances which would justify the modification 
of the alimony award. Id. 

In concluding that Bowers had failed to establish a material 
change in circumstances, the Court of Appeals relied upon the 
fact that she had suffered from memory problems since 1994 
and that the neurocognitive deficits from which she suffered had 
existed since that time. See Bowers v. Scherbring, supra. 
Although it is undisputed that Bowers’ neurocognitive deficits 
have existed since 1994 and were therefore contemplated by the 
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parties at the time of the dissolution, we conclude that it was not 
contemplated by the parties that Bowers’ illness would prevent 
her from working as a medical technologist. Bowers had been 
treated by doctors regarding her illness prior to the decree of 
dissolution, but it was only after the decree that she had to stop 
working. 

As a medical technologist, Bowers earned between $17 and 
$18 per hour. Assuming a 40-hour workweek, Bowers earned 
between $35,000 and $37,000 per year. At the time of the hear- 
ing on the application, Bowers was no longer employed. Grandy 
testified that Bowers might be employable within the medical 
field either in a less demanding position or in a clerical position. 
He recommended that Bowers undergo rehabilitation. We con- 
clude that Bowers has shown that she has sustained a decrease 
in her earning capacity. 

We next consider whether Bowers was required to show that 
she was unemployable in any field in order to prove a material 
change in circumstances occurring since the decree. In Creager 
v. Creager, 219 Neb. 760, 366 N.W.2d 414 (1985), the husband 
was ordered to pay alimony, and 1 year later, he filed a petition 
to modify the award. The husband alleged a change of circum- 
stances in the employment and earnings of the parties and a 
change in his health. The husband had worked as a pilot, but his 
pilot’s license had been canceled because of health problems. 
He claimed that since his surgery, he had not been able to find 
work in this field. He alleged that he could perform only avia- 
tion-related jobs and that because of his age, health, and limited 
skills, he was not otherwise employable. The trial court found 
him to be employable and refused to modify his alimony 
obligation. 

In affirming the trial court’s decision, we noted that the hus- 
band seemed interested only in aviation-related employment and 
disregarded other employment possibilities. Relying upon Sifers 
v. Sifers, 544 S.W.2d 269 (Mo. App. 1976), we reasoned that 
simply because the husband could not find a job in his area of 
expertise did not mean that he was physically unable to work. 
His pension income, together with disability benefits, had 
increased each year. We noted that the wife’s increase in income 
was Offset by an increase in her living costs in Washington, D.C. 
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Based on these facts, we found no material change in circum- 
stances and affirmed the trial court’s denial of the husband’s 
request to reduce or suspend the alimony award. 

In contrast, in Sholl v. Sholl, 216 Neb. 289, 343 N.W.2d 742 
(1984), we held that a change in the husband’s status from 
being an owner-operator of a business to being a salaried 
employee was such a material change in circumstances as to 
constitute good cause to modify the husband’s alimony obliga- 
tion. In that case, the husband had been contracting to buy a 
retail grocery store at the time of the divorce. He was ordered 
to pay $370 per week in alimony for the first year and $350 per 
week for the following 3 years. When the grocery store began 
to lose money, the husband was unable to fulfill the terms of the 
purchase agreement. At the time of the request for modifica- 
tion, the husband was the comanager of another grocery store, 
where he earned $327 per week after taxes. On these facts, we 
found that the husband had proved a material change in cir- 
cumstances. Sholl is significant because it illustrates that a 
change in one’s status, such as a change from being an owner- 
operator of a business to being a salaried employee, if accom- 
panied by a loss in income, can be the basis for modification of 
an alimony award. 

In the present case, Bowers is unable to work in her chosen 
profession and has gone back to school to learn another occupa- 
tion. We therefore conclude that the Court of Appeals erred in 
requiring Bowers to present evidence to show that she was 
unemployable in any occupation. 

In summary, Bowers has shown a material and substantial 
change in circumstances that supports a modification of 
alimony. As the dissent in the Court of Appeals stated: “I know 
of no principle that would require an alimony recipient who has 
suffered a medical disability to prove a complete lack of 
employability in order to justify modification of an alimony 
award.” Bowers v. Scherbring, No. A-98-564, 1999 WL 
1080659 at *4 (Neb. App. June 29, 1999) (Mues, J., dissenting) 
(not designated for permanent publication). Bowers has shown a 
decrease in earning capacity not contemplated by the parties at 
the time of the decree, and the district court abused its discretion 
in failing to modify Bowers’ alimony award. 
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Bowers also assigns as error that the Court of Appeals failed 
to rule on her request for fees and costs. This assignment of 
error is without merit. Bowers did not include an argument 
addressing this assignment of error in her brief before the Court 
of Appeals. Thus, the Court of Appeals was correct in not 
addressing this assignment of error. 


CONCLUSION 

For the reasons set forth herein, we reverse the decision of the 
Court of Appeals and remand the cause to that court with direc- 
tions that the Court of Appeals remand the cause to the district 
court for further proceedings consistent with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

STEPHAN, J., dissenting. 

I respectfully dissent. Based upon my review of the record, I 
cannot conclude that the trial court abused its discretion in 
determining that Bowers failed to meet her burden of proving a 
material change in her circumstances which would warrant 
modification of the original alimony award. 

Bowers filed the application to modify on September 24, 
1996, less than 4 months after entry of the decree on June 3. In 
her application, Bowers alleged that her circumstances had 
changed in that she “was unexpectedly laid off from her job as 
part of a reduction in force on approximately August 15, 1996.” 
She did not allege any inability to work due to deterioration of 
her health. Although this had become her contention by the time 
of the modification hearing on April 20, 1998, she testified that 
she was “asked to leave” her job in August 1996 but did not state 
that the request was prompted by either a reduction in force or 
performance deficiencies related to her health. 

Bowers testified that subsequent to the decree, her health 
changed for the worse in that she developed problems with 
memory and “brain functioning.” As the majority notes, Bowers 
sought medical care for similar problems beginning in 1994. A 
medical record dated September 27, 1995, indicates that Bowers 
had reported intermittent problems with memory retention and 
concentration over a period of 2 years. Another medical record 
dated April 8, 1997, reflects that Bowers had reported “contin- 
ual neurocognitive deficits” since 1994, 
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I disagree with the majority’s conclusion that “it was not con- 
templated by the parties [at the time of the dissolution] that 
Bowers’ illness would prevent her from working as a medical 
technologist.” The record reflects that on May 11, 1994, Bowers 
resigned her position as a medical technologist at Midlands 
Community Hospital effective June 4 of that year, stating that 
she wished to assist her son with his modeling career in New 
York over the summer months. A Mayo Clinic record dated 
April 23, 1996, includes a medical history reflecting that 
Bowers reported becoming ill during a 1994 trip to New York 
City with her son and that she continued ‘“‘to feel unwell” over 
the following year. This record further reflects that Bowers 
“worked in Missouri as a medical technologist for 2-1/2 months 
from November 1995S, but is not working now.” The only other 
evidence of Bowers’ employment during the period between her 
resignation from her medical technologist position at Midlands 
Community Hospital in 1994 and her commencement of work in 
a similar position at Independence Regional Hospital “a few 
days prior to the divorce” was a job at Younkers which she held 
for approximately 3 weeks. In the report of his psychological 
evaluation of Bowers in November 1997, under the heading 
“Interview Information,” Grandy recorded: 

Ms. Bowers stated that she was previous [sic] diagnosed 
with problems in the areas of short-term memory and 
thought sequencing by a neuropsychologist. She indicated 
that these problems were the result of encephalopathy 
caused by high blood serum levels of iron, lead and copper. 
She presented a lengthy work history in medical technol- 
ogy, but reported difficulties maintaining full-time 
employment since 1994. She reportedly left six or seven 
positions during the past four years due to mistakes and 
inability to learn. 

This evidence contradicts Bowers’ testimony that she had no 
reason to doubt her ability to perform the medical technologist 
position at Independence Regional Hospital when she accepted 
it. The trial court was in the best position to assess Bowers’ cred- 
ibility on this point and could have quite reasonably inferred 
from the evidence that Bowers suffered from health problems 
which prevented her from holding regular employment as a 
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medical technologist for approximately 2 years prior to the 1996 
dissolution decree and that therefore, Bowers failed to prove a 
material change in circumstances which would warrant modifi- 
cation of the alimony award. 

For these reasons, I agree with the Court of Appeals that the 
district court did not abuse its discretion in denying the modifi- 
cation sought by Bowers. I would affirm. 

HENpRY, C.J., joins in this dissent. 


DIANE L. HEALD, APPELLEE, V. DAVID S. HEALD, APPELLANT. 
611 N.W.2d 598 


Filed June 2, 2000. No. S-98-1301. 


1, Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on the 
record to determine whether there has been an abuse of discretion by the trial judge. 
This standard of review applies to the trial court’s determinations regarding division 
of property, alimony, and attorney fees. 

2. Judgments: Evidence: Appeal and Error. In a review de novo on the record, an 
appellate court reappraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue. However, where the 
credible evidence is in conflict on a material issue of fact, the appellate court consid- 
ers and may give weight to the circumstances that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather than another. 

3. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

4. Judges: Words and Phrases. An abuse of discretion occurs when the trial judge’s 
reasons or rulings are clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposition. 

5. Divorce: Property Division. As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the marital estate, unless it 
falls within an exception to the general rule. 

6. Property Division. With some exceptions, the marital estate does not include prop- 
erty acquired by one of the parties through gift or inheritance. 

7. Property Division: Proof. The burden of proof to show that property is nonmarital 
remains with the person making the claim. 

8. Property Division. The ultimate test in determining the appropriateness of the divi- 
sion of property is faimess and reasonableness as determined by the facts of each case. 

9. ___. Equitable property division under Neb. Rev. Stat. § 42-365 (Reissue 1998) is a 
three-step process. The first step is to classify the parties’ property as marital or non- 
marital. The second step is to value the marital assets and manital liabilities of the par- 
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ties. The third step is to calculate and divide the net marital estate between the parties 
in accordance with the principles contained in § 42-365. 

10. Divorce: Property Division. Generally, the division of property in a dissolution case 
is based on equitable principles, and its purpose is to divide the marital assets 
equitably. 

11. Pretrial Procedure: Appeal! and Error. Determination of an appropriate sanction 
for failure to comply with a proper discovery order initially rests with the discretion 
of the trial court, and its rulings with respect thereto will not be disturbed on appeal 
absent a showing of an abuse of that discretion. 


Appeal from the District Court for Cass County: RANDALL L. 
REHMEIER, Judge. Affirmed as modified. 


Charles Jan Headley for appellant. 


Mark J. Milone, of Frost, Meyers, Govier & Milone, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
NATURE OF CASE 

David S. Heald (husband) appeals from the dissolution decree 
rendered by the Cass County District Court, which dissolved the 
marriage between Diane L. Heald (wife) and him. The husband 
contends that the district court erred in its division of the mari- 
tal estate by including alleged nonmarital property, by awarding 
the wife the entirety of the husband’s profit-sharing plan, and by 
failing to set off his premarital downpayment toward the family 
home. The husband further claims that the district court erred in 
not granting his motion for a new trial to determine the wife’s 
earning capacity. For the reasons that follow, we affirm as 
modified. 


FACTUAL AND PROCEDURAL BACKGROUND 
The Healds were married on August 26, 1983, and their mar- 
riage produced one child. The wife filed a petition for dissolu- 
tion on January 21, 1997. 
During the marriage, the wife was employed in various jobs, 
including U S West until 1992, followed by a 14-month period 
of unemployment; then at her husband’s family business, 
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Prescott Heald & Son, Inc. (Heald & Son), for approximately 1 
year; and also for a temporary employment agency. At Heald & 
Son, she worked part time as a computer programmer and was 
paid $8 an hour. She was still registered with the temporary 
agency at the time of trial, but was not working. Her highest 
hourly rate with the agency was $8.97. At trial, the wife calcu- 
lated her gross monthly income at $9 per hour for a 40-hour 
week. 

Throughout the marriage, the husband was employed by the 
family corporation, Heald & Son. The husband testified that his 
gross yearly income was approximately $48,000. The husband 
was the sole director, officer, and president of the corporation. 
Additionally, the couple owned the Heald & Son building and 
derived monthly rental income. The wife estimated the monthly 
rental income at $3,576.17, whereas the husband proffered a 
$749.23 figure. 

The husband was also a Heald & Son shareholder. The man- 
ner in which he acquired his share was sharply disputed at trial. 
The husband claimed the stock was a gift and should be 
excluded from the marital estate, whereas the wife argued that 
the stock was marital property. 

The husband testified that he and his father negotiated an 
agreement in which he became the owner of one share of Heald 
& Son. Two documents detailed the transaction. Exhibit 26 was 
an attorney letter, dated August 15, 1983, and addressed to both 
the husband and his parents. In this letter, the attorney advised: 

In my opinion the stock should be purchased by [the 
husband] and so long as any amount remains due and 
owing on the Note from the Company to [the husband’s 
father], or on the Purchase Agreement, the stock should be 
sold to the Company with only one (1) share being sold to 
[the husband]. 

The other significant document was the “Stock Purchase 
Agreement” between the husband and his parents, dated 
September 1, 1983. In this agreement, the husband and Heald 
& Son were referred to as “Buyers” and the husband’s father 
was referred to as “Seller.” The agreement stated that the Seller 
desired to sell 1 share of his stock in the corporation to the hus- 
band and the remaining 189 shares to Heald & Son and that the 


HEALD v. HEALD 607 
Cite as 259 Neb. 604 


Buyers desired to purchase such shares. The Buyers agreed to 
pay all notes and loans the corporation owed the Seller. With 
these notes, together with interest and price, the total purchase 
price of all the shares was $147,474.21. The agreement also pro- 
vided that the shares would remain in escrow and that the hus- 
band was prohibited from voting his share until all shares were 
paid in full. The Buyers authorized the Seller to vote all stock 
held in escrow until full payment was made. 

At trial, the husband’s mother testified that no payment was 
made to her or the husband’s father for the share of stock that 
the husband received and that it was a gift to him. She admitted, 
however, that she was not involved in the legal transaction, but 
only in the home discussion. The husband also noted that his 
mother was not “too involved” in the negotiations. The hus- 
band’s mother further admitted that, to her knowledge, the stock 
purchase agreement controlled the transaction. 

The husband also testified that the stock was a gift. He stated 
that he did not file a gift tax return because his accountant told 
him it was not necessary. He explained that exhibit 27, which 
contained numerous Heald & Son checks written to the hus- 
band’s father and signed by the husband, were payments made 
by the corporation for the 189 shares of stock. The husband 
stated that he did not use personal earnings to purchase the stock 
which was evinced in exhibit 27. When confronted with the 
stock purchase agreement on cross-examination, the husband 
maintained that the stock was gifted or inherited, but admitted 
that no documents indicated that it was in fact a gift. The wife 
testified that she believed that she and her husband bought the 
one share of stock for $150,000 because he told her that that was 
what had occurred. 

Shortly before the couple married, the husband paid a down- 
payment for the marital home in Ralston, Nebraska. The wife 
did not know the amount of the downpayment. The mortgage 
banker’s “Good Faith Estimate of Settlement Charges” was 
received into evidence, which shows that the home’s purchase 
price was $72,880 and the loan amount was $67,500. At trial, 
the husband testified and the wife conceded that the difference 
between the purchase price and the loan amount was the down- 
payment supplied by the husband. The Ralston home was origi- 
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nally titled in the husband’s name, but during the marriage, he 
conveyed title to the wife and himself as joint tenants. The cou- 
ple later moved to another home in Plattsmouth. 

Both parties accumulated value in various plans and pen- 
sions. Notably, the husband’s profit-sharing plan was valued at 
$151,297.20. The wife also incurred substantial credit card debt 
during the marriage, and the husband would “bonus” himself 
additional money from the corporation in order to pay off the 
debt. 

Testimony was also adduced involving the wife’s purported 
frustration of the husband’s discovery process during the pro- 
ceedings. The wife testified that there were 5 or 10 boxes, now 
located at her mother’s house, which she did not disclose to her 
husband. The wife stated that the boxes contained magazines 
and sewing books and that she did not disclose them to him 
because they were heavy. The husband testified that approxi- 
mately 3 years before he left the marital home, the wife started 
“boxing stuff’ and that although the wife eventually allowed 
him to review some of them, those he reviewed were not the 
same boxes that he saw her packing. The husband wanted an 
opportunity to review the contents of those boxes to see if there 
were items of substantial value that he could claim as a marital 
asset. 

On October 15, 1998, the district court issued its decree dis- 
solving the marriage. In relevant part, the court made findings 
that the wife had an earning capacity of $9 per hour and that the 
husband had a gross monthly income of $4,000 from Heald & 
Son and $1,065 from the rental property. In the property divi- 
sion, the district court acknowledged that the husband had made 
a $5,380 downpayment on the first marital home, but found that 
he was not entitled to any type of credit. The court noted that the 
property was eventually titled in the names of both parties as 
joint tenants and that when a husband and wife take property as 
joint tenants, even though one pays all the consideration there- 
for, a gift is presumed to be made by the spouse furnishing the 
consideration to the other. The court found that the current mar- 
ital home had a fair market value of $220,000 and awarded it to 
the husband, subject to the outstanding mortgage of approxi- 
mately $97,081.82. The court found that the rental property had 
a fair market value of $230,000, with mortgages totaling 
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$163,445.59. The rental property was also awarded to the hus- 
band, subject to the mortgages. 

The court found that the Heald & Son stock was marital prop- 
erty. In making its finding, the court noted: 

The Court finds that shortly after the parties were mar- 
ried, the [husband] entered into a stock purchase agree- 
ment (Exhibit 7) wherein the [husband] purchased one 
share of stock in Prescott Heald and Son, Inc. The 
remaining 189 shares of stock were purchased by Prescott 
Heald and Son, Inc. and became treasury stock. The [hus- 
band], as the owner of the one share of stock, is the sole 
stockholder of the corporation. A letter from the attorney 
who handled the transaction (Exhibit 26) further evi- 
dences the intent of the parties to enter into an agreement 
involving the purchase of the share of stock. The out- 
standing balance owed to the sellers pursuant to the stock 
purchase agreement has been fully paid off during the 
marriage of the parties. The [husband’s] argument that the 
one share of stock was a gift to him and that the stock 
should not be considered as marital property is without 
merit. 

The court valued the stock at $297,000 and awarded it to the 
husband. 

The husband was also awarded the $500 boat trailer, bank 
accounts worth $244.79, all interest in his 401K plan valued at 
$2,761, and personal property with an approximate value of 
$3,550. The court awarded the wife the Jeep Cherokee valued at 
$10,175, bank accounts worth $15.24, and 600 shares of ADMS 
stock with an approximate value of $9,750. The wife was also 
awarded her U S West pension plan, which was rolled over into 
a Perelman-Carley & Associates, Inc., account, and was valued 
at $29,591.15. The court awarded the wife all interest in the hus- 
band’s profit-sharing plan, valued at $151,297, and approxi- 
mately $12,000 in personal property. 

The court also awarded each party one-half of the wife’s other 
U S West pension plan. It further noted that the husband had 
brought his IRA into the marriage, then valued at $4,237; after 
the marriage, the parties contributed an additional $8,000. The 
court set off 34.6 percent of the account’s value for the husband 
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as a premarital asset and then stated that the remaining 65.4 per- 
cent should be divided equally as marital property. 

In dividing the debts, the court obligated the wife to pay a 
total amount of $28,432.87, whereas the husband was held 
responsible for a $3,200 note and the mortgages. The court then 
noted that because the main assets of the marriage were awarded 
to the husband, the court equalized the division by entering a 
$150,000 judgment in favor of the wife and against the husband. 

Finally, the court awarded the wife $400 in monthly alimony. 
The parties stipulated to joint legal custody of their child. The 
wife was found to be the primary residential or possessory par- 
ent, and the husband was obligated to pay $758.01 per month in 
child support. 

The husband timely filed a motion for a new trial, which was 
overruled in relevant part. The husband timely appealed. We 
removed this case to our docket pursuant to our authority to reg- 
ulate the dockets of the appellate courts of this state. 


ASSIGNMENTS OF ERROR 
The husband alleges, restated, that the district court erred (1) 
by including his stock in the family corporation in the marital 
estate, (2) in awarding the wife the entirety of his profit-sharing 
plan, (3) in failing to set off his contribution of the downpay- 
ment toward the family home, and (4) in not granting his motion 
for a new trial to determine the wife’s earning capacity. 


STANDARD OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. This 
standard of review applies to the trial court’s determinations 
regarding division of property, alimony, and attorney fees. 
Meints v. Meints, 258 Neb. 1017, 608 N.W.2d 564 (2000); Parde 
v. Parde, 258 Neb. 101, 602 N.W.2d 657 (1999). 

[2] In a review de novo on the record, an appellate court reap- 
praises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at 
issue. Parde v. Parde, supra; Hajenga v. Hajenga, 257 Neb. 841, 
601 N.W.2d 528 (1999). However, where the credible evidence 
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is in conflict on a material issue of fact, the appellate court con- 
siders and may give weight to the circumstances that the trial 
judge heard and observed the witnesses and accepted one ver- 
sion of the facts rather than another. Elstun v. Elstun, 257 Neb. 
820, 600 N.W.2d 835 (1999). 

[3,4] A motion for new trial is addressed to the discretion of 
the trial court, whose decision will be upheld in the absence of 
an abuse of that discretion. Schwarz v. Platte Valley 
Exterminating, 258 Neb. 841, 606 N.W.2d 85 (2000). An abuse 
of discretion occurs when the trial judge’s reasons or rulings are 
clearly untenable, unfairly depriving a litigant of a substantial 
right and denying just results in matters submitted for disposi- 
tion. Meints v. Meints, supra. 


ANALYSIS 


STOCK IN HEALD & Son 

[5] The parties were married on August 26, 1983, and the 
stock transaction occurred on September 1. The husband thus 
acquired his sole share in Heald & Son during the marriage, and 
the share is presumptively marital property unless an exception 
to the general rule excludes it from the marital estate. As a gen- 
eral rule, all property accumulated and acquired by either spouse 
during the marriage is part of the marital estate, unless it falls 
within an exception to the general rule. Davidson v. Davidson, 
254 Neb. 656, 578 N.W.2d 848 (1998). 

[6,7] The husband claims the share was a gift, which is nor- 
mally excluded from the marital estate. With some exceptions, 
the marital estate does not include property acquired by one of 
the parties through gift or inheritance. Reichert v. Reichert, 246 
Neb. 31, 516 N.W.2d 600 (1994). See, also, Tyler v. Tyler, 253 
Neb. 209, 570 N.W.2d 317 (1997). The burden of proof to show 
that property is nonmarital remains with the person making the 
claim. Parde v. Parde, supra. Therefore, the husband has the 
burden of proving that the stock was a gift. 

The husband has failed to meet this burden. Although both 
he and his mother testified that the stock was a gift, the stock 
purchase agreement, the attorney letter, and the wife’s testi- 
mony suggest otherwise. Upon our de novo review, where the 
credible evidence is in conflict on a material issue of fact, we 
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consider and give weight to the circumstances that the trial 
judge heard and observed the witnesses and accepted the wife’s 
testimony and the related inferences from the evidence. See 
Elstun vy. Elstun, supra. We therefore conclude that the district 
court did not err in including the Heald & Son stock in the mar- 
ital estate. 


PROPERTY DIVISION 

{8] The husband contests the property division in the assigned 
errors involving the profit-sharing plan and the downpayment on 
the marital home. In addressing these alleged errors, we note 
that the purpose of a property division is to distribute the mari- 
tal assets equitably between the parties. Neb. Rev. Stat. § 42-365 
(Reissue 1998). The ultimate test in determining the appropri- 
ateness of the division of property is fairness and reasonableness 
as determined by the facts of each case. Meints v. Meints, 258 
Neb. 1017, 608 N.W.2d 564 (2000). 

{9] Equitable property division under § 42-365 is a three-step 
process. The first step is to classify the parties’ property as mar- 
ital or nonmarital. The second step is to value the marital assets 
and marital liabilities of the parties. The third step is to calculate 
and divide the net marital estate between the parties in accord- 

_ ance with the principles contained in § 42-365. Meints v. Meints, 
supra. 

The district court, for the most part, followed these three 
steps in dividing the property. The court set aside as the hus- 
band’s nonmarital property his 300 shares of the ADMS stock, 
his premarital contribution to his IRA, and various items of per- 
sonal premarital property. The court also awarded the wife vari- 
ous items of her personal premarital property. It then valued the 
marital assets and liabilities. 

The final step involved the calculation and division of the net 
marital estate. The following chart shows how the marital estate 
was calculated and divided: 


Assets Wife Husband 
Real estate—home $220,000.00 
Real estate—rental 230,000.00 
Heald & Son stock 297,000.00 


Marital personal property $ 22,175.00 4,050.00 
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Bank accounts 15.24 244.79 
ADMS stock 9,750.00 
Wife’s rollover pension 29,591.15 
Husband’s profit sharing 151,297.00 
Husband’s 401K 2,761.00 
Wife’s other U S West pension plan one-half one-half 
Marital portion of IRA one-half one-half 
Total marital assets $212,828.39 $754,055.79 
Liabilities Wife Husband 
Home mortgage $ 97,081.82 
Mortgages on rental 163,445.59 
Loans/credit card debt $ 28,432.87 
Note to Heald & Son 3,200.00 
Total marital debt $ 28,432.87 $263,727.41 
Total marital assets $966,884.18 
Total marital debts (292,160.28) 
Net marital estate $674,723.90 


Because the above calculation resulted in the wife’s receiving a 
$184,395.52 portion of the net marital estate and the husband’s 
receiving $490,328.38, the district court entered a $150,000 
judgment in favor of the wife and against the husband. This 
judgment resulted in the wife’s ultimately garnering 
$334,395.52 (49.6 percent) and the husband’s receiving 
$340,328.38 (50.4 percent) of the net marital estate. 

Through the imposition of the judgment, the district court 
attempted to equalize the property division. The husband argues, 
however, that it is inequitable to impose a $150,000 judgment 
under the circumstances of this case, i.e., the transfer of a three- 
generation family business to him. Section 42-365 does direct us 
to consider, among other things, the circumstances of the parties 
and their history of contributions to the marriage. 

As previously discussed, we agree with the district court’s 
determination that the Heald & Son stock was not a gift and, 
therefore, was properly included in the marital estate. The hus- 
band’s claim that it is unfair to impose a $150,000 judgment 
under the circumstances is not persuasive. The evidence reveals 
that the husband was invited to join his father in working for the 
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family business, Heald & Son. The husband’s father ran the 
business and inherited it from the husband’s grandfather, who 
started the business in 1916. Heald & Son is a distribution cen- 
ter for specialty industrial products such as pallet rack industrial 
shelving. Although the husband worked in the business and con- 
tributed toward its success, the remaining 189 shares of Heald & 
Son stock were purchased by the corporation and became trea- 
sury stock during the marriage. The outstanding balance on all 
notes and loans the corporation owed to the husband’s father, in 
the total sum of $147,474.21, was paid during the marriage. The 
evidence suggests that the long-established business and family 
name were greatly responsible for the closely held stock’s value 
at the time of the dissolution decree. In short, there was nothing 
unusual that either party contributed to the business during the 
marriage that would cause us to invoke extraordinary equitable 
principles. Therefore, the district court did not abuse its discre- 
tion in making a nearly equal division of the net marital estate. 

[10] Generally, the division of property in a dissolution case 
is based on equitable principles, and its purpose is to divide the 
marital assets equitably. Hajenga v. Hajenga, 257 Neb. 841, 601 
N.W.2d 528 (1999). In the instant case, the wife received 49.6 
percent of the net marital estate, whereas the husband received 
50.4 percent. We conclude that this nearly equal distribution was 
equitable under these circumstances. 

We do, however, modify the property division to reflect the 
husband’s downpayment on the family home. Both parties 
agreed that prior to the marriage, the husband paid a $5,380 
downpayment on the first marital home. The district court did 
not credit the husband this amount, citing Brown v. Borland, 230 
Neb. 391, 432 N.W.2d 13 (1988), for the proposition that 
because the parties took as joint tenants, a gift is presumed to be 
made by the spouse furnishing the consideration to the other. In 
so doing, however, the district court did not recognize the fact 
that when the husband made the downpayment, he was not yet 
married, unlike in Brown v. Borland, where the property was 
acquired and transferred during the marriage. Property which a 
party brings into the marriage is generally excluded from the 
marital estate. See, e.g., Reichert v. Reichert, 246 Neb. 31, 516 
N.W.2d 600 (1994); Johnson v. Johnson, 209 Neb. 317, 307 
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N.W.2d 783 (1981); LaBenz v. LaBenz, 6 Neb. App. 491, 575 
N.W.2d 161 (1998). Thus, the husband is entitled to a credit for 
the downpayment of $5,380. We therefore modify the district 
court’s judgment to reflect this credit, resulting in a judgment to 
equalize the property division in the sum of $144,620. 


NEw TRIAL 

(11] The husband argues that he should be entitled to a new 
trial on the wife’s earning capacity as a sanction for her admit- 
ted frustration of the discovery process by not allowing him to 
view certain boxes. Determination of an appropriate sanction for 
failure to comply with a proper discovery order initially rests 
with the discretion of the trial court, and its rulings with respect 
thereto will not be disturbed on appeal absent a showing of an 
abuse of that discretion. Booth v. Blueberry Hill Restaurants, 
245 Neb. 490, 513 N.W.2d 867 (1994). On the record before us, 
we cannot conclude that the trial court abused its discretion in 
denying the husband’s motion for a new trial. This assignment 
of error is without merit. 


CONCLUSION 

The district court correctly included the Heald & Son stock in 
the marital estate and its overall division of the marital estate 
was equitable. The district court, however, erred in failing to 
give the husband credit for the $5,380 premarital downpayment 
on the home. We therefore modify the property division, which 
affects the amount of the judgment in favor of the wife and 
against the husband. The amount of the judgment to equalize the 
property division is reduced to $144,620. In all other respects, 
the decree of the district court is affirmed. 

AFFIRMED AS MODIFIED. 
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THE MutTuaL Group U.S., APPELLEE, 
v. CHARLES R. HIGGINS, APPELLANT. 
611 N.W.2d 404 


Filed June 2, 2000. No. S-99-031. 


1. Attorneys at Law: Appeal and Error. In an appeal from an order disqualifying 
counsel, an appellate court reviews the trial court’s factual findings for clear error 
and ultimately makes its disqualification decision independent of the trial court’s 
ruling. 

2. Standing: Jurisdiction: Parties: Judgments: Appeal and Error. Standing is a 
jurisdictional component of a party’s case because only a party who has standing may 
invoke the jurisdiction of a court; determination of a jurisdictional issue which does 
not involve a factual dispute is a matter of law which requires an appellate court to 
reach an independent conclusion. 

3. Attorneys at Law: Appeal and Error. If an appeal from an order of disqualification 
of counsel involves issues collateral to the basic controversy and if the appeal from a 
judgment dispositive of the entire case would not be likely to protect the client’s inter- 
ests, interlocutory appeal from the order removing counsel is appropriate. 

4. Standing: Jurisdiction. Standing relates to a court’s power, that is, jurisdiction, to 
address the issues presented and serves to identify those disputes which are appropri- 
ately resolved through the judicial process. 

5. Standing: Jurisdiction: Parties: Courts. Because the requirement of standing is 
fundamental to a court’s exercising jurisdiction, a litigant or court before which a case 
is pending can raise the question of standing at any time during the proceeding. 

6. Standing. In order to have standing to invoke a tribunal’s jurisdiction, one must have 
some legal or equitable right, title, or interest in the subject of the controversy. 

7. Actions: Parties: Standing. The purpose of a standing inquiry is to determine 
whether one has a legally protectable interest or right in the controversy that would 
benefit by the relief to be granted. 

8. Standing: Jurisdiction: Justiciable Issues. As an aspect of jurisdiction and justicia- 
bility, “standing” requires that a litigant have such a personal stake in the outcome of 
a controversy as to warrant invocation of a court’s jurisdiction and justify the exercise 
of the court’s remedial powers on the litigant’s behalf. 


Appeal from the District Court for Douglas County, JoHN D. 
HARTIGAN, JR., Judge, on appeal thereto from the County Court 
for Douglas County, LAWRENCE BARRETT, Judge. Judgment of 
District Court affirmed. 


Phillip G. Wright, of Quinn & Wright, for appellant. 
Terrence J. Salerno for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 
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McCormack, J. 
NATURE OF CASE 

The Mutual Group U.S. filed a petition in the county court 
against Charles R. Higgins claiming subrogation rights pur- 
suant to an insurance policy. Mutual Group subsequently filed 
a motion to disqualify Higgins’ attorney. The county court sus- 
tained the motion. Higgins appealed to the district court, which 
affirmed the county court’s decision. Higgins appealed the 
decision of the district court, and on our own motion, we 
removed the matter to our docket pursuant to our authority to 
regulate the caseloads of this court and the Nebraska Court of 
Appeals. 


BACKGROUND 

This case arose from the alleged payment of medical bills by 
Mutual Group on behalf of Higgins following an injury caused 
by a third party. Higgins, being represented by Phillip G. 
Wright, had brought a claim against the third party. Mutual — 
Group alleges that subsequent to the claim being filed against 
the third party, it notified Higgins that it would be pursuing its 
subrogation rights regarding any medical bills paid to or on 
behalf of Higgins by Mutual Group. Higgins has since settled 
his claim against the third party, but no part of such settlement 
has been paid to Mutual Group. Higgins contends that Mutual 
Group failed to give notice of any subrogation rights until after 
Higgins settled his claim against the third party. 

Subsequent to filing its petition, Mutual Group filed a motion 
to disqualify Higgins’ attorney, claiming that prior to Higgins’ 
settlement with the third party, Mutual Group gave Higgins and 
Wright, as Higgins’ counsel, notice of Higgins’ contractual obli- 
gation under the insurance policy. Mutual Group alleged that as 
a result of the communication between it and Wright, “there is a 
strong likelihood that Mr. Wright would be a witness in this case 
and that his testimony would be other than on behalf of his client 
and very likely prejudicial to his client,” and that pursuant to 
Canon 5, DR 5-102, of the Code of Professional Responsibility, 
Wright should be disqualified. The motion also claimed that 
“[i]t is possible that Mr. Higgins’ attorney failed to act in such a 
manner as to limit Mr. Higgins’ exposure on this particular issue 
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and, therefore, may be viewed as having interest in conflict with 
his client... .” 

In its written letter dated September 22, 1998, the county 
court sustained Mutual Group’s motion to disqualify, finding 
that “it is likely [Wright] will be a material witness in the mat- 
ter.” Higgins appealed to the district court, which initially dis- 
missed the appeal for lack of an appealable order. On rehearing, 
the district court determined the order disqualifying Higgins’ 
attorney was appealable and affirmed the county court’s deci- 
sion. The district court held: 

Wright, from his own summary in the record, represented 
Higgins in the adjudication of a damages claim. The issue 
between the parties in this proceeding is whether or not 
[Mutual Group] had an enforceable interest in the proceeds 
of that adjudication. From the record, it is quite clear that 
Mr. Wright’s testimony will be necessary, and that under 
DRS-102, he is barred from further representing [Higgins] 
in these proceedings. 
Higgins appealed from the district court’s order. 


ASSIGNMENTS OF ERROR 
Higgins contends that Mutual Group did not have standing to 
ask the county court to disqualify Higgins’ counsel. Higgins 
contends that even if Mutual Group had standing, the district 
court erred in affirming the county court’s finding that the facts 
of this case warranted disqualification of Higgins’ counsel. 


STANDARD OF REVIEW 

[1] In an appeal from an order disqualifying counsel, an 
appellate court reviews the trial court’s factual findings for clear 
error and ultimately makes its disqualification decision inde- 
pendent of the trial court’s ruling. Hawkes v. Lewis, 255 Neb. 
447, 586 N.W.2d 430 (1998). 

[2] Standing is a jurisdictional component of a party’s case 
because only a party who has standing may invoke the jurisdic- 
tion of a court; determination of a jurisdictional issue which 
does not involve a factual dispute is a matter of law which 
requires an appellate court to reach an independent conclusion. 
Rozmnus v. Rozmus, 257 Neb. 142, 595 N.W.2d 893 (1999); 
Cotton v. Steele, 255 Neb. 892, 587 N.W.2d 693 (1999). 
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ANALYSIS 

[3] If an appeal from an order of disqualification of counsel 
involves issues collateral to the basic controversy and if the 
appeal from a judgment dispositive of the entire case would not 
be likely to protect the client’s interests, interlocutory appeal 
from the order removing counsel is appropriate. Richardson v. 
Griffiths, 251 Neb. 825, 560 N.W.2d 430 (1997). This is one of 
those situations in which an appeal by Higgins after a judgment 
would not adequately protect his interests. We conclude that an 
interlocutory appeal is appropriate in this case and that we have 
jurisdiction to adjudicate this matter pursuant to the Richardson 
exception to the final order requirement for an appeal. 

[4] We next turn to the question of standing because if Mutual 
Group lacks standing to bring a motion to disqualify Higgins’ 
counsel, the county court and subsequently the district court 
were without power to act upon it. Standing relates to a court’s 
power, that is, jurisdiction, to address the issues presented and 
serves to identify those disputes which are appropriately 
resolved through the judicial process. Rozmus v. Rozmus, supra; 
Cotton v. Steele, supra. 

[5-7] Because the requirement of standing is fundamental to 
a court’s exercising jurisdiction, a litigant or court before which 
a Case is pending can raise the question of standing at any time 
during the proceeding. Hawkes v. Lewis, supra. “In order to have 
standing to invoke a tribunal’s jurisdiction, one must have some 
legal or equitable right, title, or interest in the subject of the con- 
troversy.” Id. at 452, 586 N.W.2d at 434. The purpose of a stand- 
ing inquiry is to determine whether one has a legally protectable 
interest or right in the controversy that would benefit by the 
relief to be granted. /d.; Hall v. Progress Pig, Inc., 254 Neb. 150, 
575 N.W.2d 369 (1998). 

[8] As an aspect of jurisdiction and justiciability, “standing” 
requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of a court’s jurisdiction 
and justify the exercise of the court’s remedial powers on the lit- 
igant’s behalf. Rozmus v. Rozmus, supra; Cotton v. Steele, supra. 

We determine that Mutual Group has standing to request dis- 
qualification of Higgins’ counsel. Mutual Group has “some legal 
or equitable right, title, or interest in the subject of the contro- 
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versy” because if Higgins’ counsel is called as a witness by 
Mutual Group, Mutual Group will be prejudiced by Higgins’ 
counsel’s serving as an advocate and a witness. Additionally, if 
the trial court would subsequently determine that Higgins’ coun- 
sel should be disqualified, the trial would at a minimum be 
delayed to allow Higgins to obtain new counsel, or a mistrial be 
declared. Either of these events would cause delay and addi- 
tional expense to Mutual Group. 

Having determined that Mutual Group has standing, we will 
next address the merits of the disqualification order. In an appeal 
from an order disqualifying counsel, an appellate court reviews 
the trial court’s factual findings for clear error and ultimately 
makes its disqualification decision independent of the trial court’s 
ruling. Hawkes v. Lewis, 255 Neb. 447, 586 N.W.2d 430 (1998). 

The county court sustained Mutual Group’s motion to dis- 
qualify, finding that “it is likely [Wright] will be a material wit- 
ness in the matter.” The district court, on appeal, affirmed the 
county court’s finding, stating that “[f]rom the record, it is quite 
clear that Mr. Wright’s testimony will be necessary, and that 
under DR5-102, he is barred from further representing [Higgins] 
in these proceedings.” DR 5-102(B) provides: 

If, after undertaking employment in contemplated or pend- 
ing litigation, a lawyer learns or it is obvious that the 
lawyer or a lawyer in his or her firm may be called as a wit- 
ness other than on behalf of his or her client, the lawyer 
may continue the representation until it is apparent that his 
or her testimony is or may be prejudicial to the client. 

Canon 5, EC 5-9, of the Code of Professional Responsibility 
recognizes that the roles of witness and advocate are 
inconsistent: 

Occasionally a lawyer is called upon to decide in a partic- 
ular case whether the lawyer will be a witness or an advo- 
cate. If a lawyer is both counsel and witness, he or she 
becomes more easily impeachable for interest and thus 
may be a less effective witness. Conversely, the opposing 
counsel may be handicapped in challenging the credibility 
of the lawyer when the lawyer also appears as an advocate 
in the case. An advocate who becomes a witness is in the 
unseemly and ineffective position of arguing his or her 
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own credibility. The roles of an advocate and of a witness 
are inconsistent; the function of an advocate is to advance 
or argue the cause of another, while that of a witness is to 
state facts objectively. 

It seems clear that the testimony of Higgins’ counsel will be 
necessary in the case against Higgins and that under Canon 5, 
DR 5-102, Higgins’ counsel should be disqualified from repre- 
senting Higgins. The same counsel that represents Higgins in 
this action represented him in his damages claim against the 
third party. In Mutual Group’s motion for disqualification, and 
at the hearing on disqualification, it was represented to the court 
that Mutual Group had advised Wright of its subrogation claim. 
In the affirmative defenses of Higgins drafted by Wright, it is 
alleged that Mutual Group failed to give timely notice of any 
claim, lien, or subrogation until after Higgins had settled his 
claim. It is hard to imagine how this issue can be litigated with- 
out Wright’s being a witness. We conclude that the district court 
did not err in affirming the county court’s findings that the facts 
of this case warrant disqualification of Higgins’ counsel. 

AFFIRMED. 


CAROL L. SNYDER, APPELLEE, V. JUANITA CASE, APPELLEE, AND 
EMCASCO INsuRANCE CoO., INTERVENOR-APPELLANT. 
611 N.W.2d 409 


Filed June 2, 2000. No. S-99-309. 


1. Judgments: Statutes: Appeal and Error. In connection with questions of law and 
statutory interpretation, an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

2. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the 
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial dis- 
cretion is a factor only when the rules make such discretion a factor in determining 
admissibility. 

3. Trial: Evidence: Appeal and Error. Because the exercise of judicial discretion is 
implicit in determinations of relevancy and admissibility under Neb. Rev. Stat. 
§§ 27-401 and 27-403 (Reissue 1995), the trial court’s decision will not be reversed 
absent an abuse of discretion. 

4. Expert Witnesses: Appeal and Error. An appellate court’s review of the trial 
court’s admission or exclusion of expert testimony which is otherwise relevant will be 
for an abuse of discretion. 
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5. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

6. Limitations of Actions. Generally, a cause of action accrues and the period of limi- 
tations begins to run upon the violation of a legal right, that is, when the aggrieved 
party has the right to institute and maintain suit. 

7. Actions: Contracts: Time. A cause of action in contract accrues at the time of the 
breach or failure to do the thing agreed to. 

8. Actions: Insurance: Motor Vehicles: Breach of Contract. An insured’s cause of 
action on an insurance policy to recover underinsured motorist benefits accrues at the 
time of the insurer’s breach or failure to do that which is required under the terms of 
the policy. 

9. Limitations of Actions. The point at which the statute of limitations commences to 
run must be determined from the facts of each case. 

10. Expert Witnesses. Admissibility of expert testimony is based on four factors: (1) 
whether the witness is qualified as an expert; (2) whether the testimony is relevant; 
(3) whether the testimony will assist the trier of fact; and (4) whether the probative 
value of the testimony, even if relevant, is outweighed by the danger of unfair preju- 
dice or other considerations. 

11. Damages: Evidence: Proof. Damages for permanent impairment of future earning 
capacity may not be based on speculation, probability, or uncertainty, but must be 
shown by competent evidence that such damages are reasonably certain as the proxi- 
mate rel of the pleaded injury. 

12, __:___:___. Where the evidence first shows that there has been an impairment, loss, 
or diminution of future earning capacity, the process to ascertain compensatory dam- 
ages for such loss requires (1) the determination of the extent to which such capacity 
has been diminished, (2) the determination of the permanency of the decrease in earn- 
ing capacity, and (3) the fixing of the amount of money which will compensate for the 
determined extent and length of the impairment, including a reduction of the award to 
its present worth. 


Appeal from the District Court for Scotts Bluff County: 
RANDALL L. LIPPSTREU, Judge. Affirmed. 


Steven W. Olsen, of Simmons, Olsen, Ediger, Selzer, 
Ferguson & Carney, P.C., for intervenor-appellant. 


Michael J. Javoronok, of Michael J. Javoronok Law Firm, for 
appellee Snyder. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 
EMCASCO Insurance Co. (EMC) appeals from a judgment 
in favor of Carol L. Snyder for underinsured motorist benefits 
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under an insurance policy issued by EMC. The district court for 
Scotts Bluff County, Nebraska, concluded that Snyder’s claim 
was not barred by the statute of limitations, and following trial, 
a jury awarded a verdict in favor of Snyder, upon which judg- 
ment was entered. EMC perfected this timely appeal after the 
district court denied its motion for new trial. We find no error 
and affirm. 


BACKGROUND 

On July 9, 1993, Snyder was injured in an accident involving 
a motor vehicle operated by Juanita Case. Snyder filed this action 
against Case on July 3, 1997, seeking damages for injuries to her 
neck, arm, shoulder, and back. On April 23, 1998, EMC filed a 
lien in the district court, claiming it had paid Snyder $5,000 pur- 
suant to the medical payment provision under her policy and had 
not yet been repaid. On August 13, partial summary judgment 
was granted in Snyder’s favor on the issue of Case’s liability. In 
September, with the knowledge and consent of EMC, Snyder set- 
tled her claim against Case by accepting Case’s liability insur- 
ance limit of $100,000. Snyder then made a demand upon EMC 
for underinsured motorist benefits provided by her policy. In a 
letter dated October 12, 1998, an EMC claims supervisor denied 
Snyder’s claim for underinsured motorist benefits. 

EMC intervened in this action on October 22, 1998, and Case 
was subsequently dismissed. In its petition in intervention, EMC 
alleged that it issued an insurance policy to Snyder which pro- 
vided underinsured motorist coverage. EMC further alleged that 
Snyder had given notice of her claim for benefits under the 
underinsured motorist policy and that EMC had given its per- 
mission for Snyder to accept Case’s policy limits. EMC alleged 
that Snyder had made demand for the policy limits under the 
underinsured motorist coverage, but alleged that this claim was 
barred by the statute of limitations and prayed for a determina- 
tion that it had no liability to Snyder under its policy. In her 
answer and cross-petition, Snyder alleged that she had recovered 
Case’s liability insurance policy limit of $100,000 and had made 
demand on EMC for underinsured motorist benefits, which 
EMC denied. Snyder denied that her claim was barred by the 
statute of limitations and prayed for judgment against EMC. 
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Both parties filed motions for summary judgment on the 
Statute of limitations issue. The district court granted Snyder’s 
motion on January 8, 1999, finding that because Snyder’s under- 
insured motorist policy contained an “exhaustion clause,” “the 
Statute of limitations should begin to run on the date the 
aggrieved party had the right to institute and maintain suit for 
underinsured motorist insurance benefits, i.e. the date of com- 
pliance with the ‘exhaustion clause’.” The “exhaustion clause” 
contained within the underinsured motorist policy EMC issued 
to Snyder provides as follows: “We will pay under this coverage 
only after the limits of liability under any applicable bodily 
injury liability bonds or policies have been exhausted by pay- 
ment of judgments or settlements.” 

At trial on the issue of damages only, both parties presented 
evidence regarding the accident and the nature of Snyder’s 
injuries. Jack Greene, a vocational rehabilitation counselor, tes- 
tified as an expert witness on behalf of Snyder. Greene testified 
without objection that in his opinion, Snyder suffered a 
50-percent loss of earning capacity as a result of the injuries she 
Sustained in the accident. Over EMC’s objection on grounds of 
“relevance and Rule 702,” Greene testified that based upon his 
calculations, Snyder’s loss of earning capacity had a value of 
$353,813. 

The parties stipulated to medical bills of $11,330.90. The jury 
was instructed to determine the amount of damages which 
would compensate Snyder for her injury and returned a unani- 
mous verdict in the amount of $150,000, upon which judgment 
was entered. In a ruling on posttrial motions, the district court 
denied EMC’s motion for new trial but reduced the judgment by 
$101,484.73, representing the amount of personal injury and 
property damage payments received by Snyder from Case’s lia- 
bility insurance carrier. 


ASSIGNMENTS OF ERROR 
EMC contends, summarized, that the district court erred (1) 
in finding that the statute of limitations on Snyder’s claim for 
underinsured motorist benefits had not expired prior to the time 
she made her claim against EMC and (2) in allowing testimony 
from Snyder’s vocational rehabilitation counselor, Greene. 
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STANDARD OF REVIEW 

[1] In connection with questions of law and statutory inter- 
pretation, an appellate court has an obligation to reach an inde- 
pendent conclusion irrespective of the decision made by the 
court below. Essen v. Gilmore, ante p. 55, 607 N.W.2d 829 
(2000); Zoucha v. Henn, 258 Neb. 611, 604 N.W.2d 828 (2000). 

[2-4] In proceedings where the Nebraska Evidence Rules 
apply, the admissibility of evidence is controlled by the 
Nebraska Evidence Rules; judicial discretion is a factor only 
when the rules make such discretion a factor in determining 
admissibility. Seeber v. Howlette, 255 Neb. 561, 586 N.W.2d 
445 (1998); Smith v. Papio-Missouri River NRD, 254 Neb. 405, 
576 N.W.2d 797 (1998). Because the exercise of judicial discre- 
tion is implicit in determinations of relevancy and admissibility 
under Neb. Rev. Stat. §§ 27-401 and 27-403 (Reissue 1995), the 
trial court’s decision will not be reversed absent an abuse of dis- 
cretion. Seeber v. Howlette, supra. See State v. Kirksey, 254 
Neb. 162, 575 N.W.2d 377 (1998). Similarly, our review of the 
trial court’s admission or exclusion of expert testimony which is 
otherwise relevant will be for an abuse of discretion. Phillips v. 
Industrial Machine, 257 Neb. 256, 597 N.W.2d 377 (1999); 
Mahoney v. Nebraska Methodist Hosp., 251 Neb. 841, 560 
N.W.2d 451 (1997). 

[5] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Seeber v. Howlette, supra; Hartwig v. 
Oregon Trail Eye Clinic, 254 Neb. 777, 580 N.W.2d 86 (1998). 


ANALYSIS 


STATUTE OF LIMITATIONS 

Underinsured motorist coverage is a contract which indemni- 
fies an insured when a tort-feasor’s insurance coverage is inad- 
equate. Ploen v. Union Ins. Co., 253 Neb. 867, 573 N.W.2d 436 
(1998). Because of this derivative nature of underinsured 
motorist Coverage, two statutory limitations periods are 
arguably applicable to an insured’s action against the underin- 
sured motorist carrier. The first is Neb. Rev. Stat. 
§ 44-6413(1)(e) (Reissue 1998), which provides that underin- 
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sured motorist coverage shall not apply to an action for 
“(bJodily injury, sickness, disease, or death of the insured with 
respect to which the applicable statute of limitations has expired 
on the insured’s claim against the . . . underinsured motorist.” 
The second is Neb. Rev. Stat. § 25-205 (Reissue 1995), which 
provides for a 5-year statute of limitations on written contracts. 

In Kratochvil v. Motor Club Ins. Assn., 255 Neb. 977, 588 
N.W.2d 565 (1999), we held that § 44-6413(1)(e) operates as a 
bar to an action for uninsured motorist benefits where the 
insured claimant did not commence an action against the tort- 
feasor within the applicable limitations period. However, 
§ 44-6413(1)(e) does not apply if the injured party claiming 
underinsured motorist benefits commenced a timely claim 
against the tort-feasor. See Schrader v. Farmers Mut. Ins. Co., 
ante p. 87, 608 N.W.2d 194 (2000). In that circumstance, the 
5-year statute of limitations for actions on written contracts set 
forth in § 25-205 applied to the claim for underinsured motorist 
benefits under the policy. Schrader v. Farmers Mut. Ins. Co., 
supra. 

In this case, it is clear that Snyder commenced her action 
against Case within the 4-year limitation period governing tort 
actions. Therefore, § 44-6413(1)(e) is inapplicable, and EMC’s 
statute of limitations defense must be analyzed under § 25-205. 
In Schrader, we did not reach the issue of when a cause of action 
for underinsured motorist benefits accrues under § 25-205. That 
issue is now squarely before us. EMC argues that Snyder’s claim 
accrued on the date of the 1993 motor vehicle accident in which 
she sustained injuries, and is therefore barred under the 5-year 
limitations period. Snyder argues that because of the exhaustion 
clause contained in her policy, she had no right to commence an 
action against EMC until after she recovered the limit of Case’s 
liability insurance policy in 1998 and that her claim against 
EMC was, therefore, timely. 

[6,7] Generally, a cause of action accrues and the period of 
limitations begins to run upon the violation of a legal right, that 
is, when the aggrieved party has the right to institute and main- 
tain suit. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 
380 (1999); Smith v. State, 250 Neb. 291, 549 N.W.2d 149 
(1996); St. Paul Fire & Marine Ins. Co. v. Touche Ross & Co., 
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244 Neb. 408, 507 N.W.2d 275 (1993). A cause of action in con- 
tract accrues at the time of the breach or failure to do the thing 
agreed to. Hoeft v. Five Points Bank, 248 Neb. 772, 539 N.W.2d 
637 (1995); Brtek v. Cihal, 245 Neb. 756, 515 N.W.2d 628 
(1994); Ed Miller & Sons, Inc. v. Earl, 243 Neb. 708, 502 
N.W.2d 444 (1993); L.J. Vontz Constr. Co. v. Department of 
Roads, 232 Neb. 241, 440 N.W.2d 664 (1989). 

As noted, this court has not previously decided the issue of 
when an insured’s cause of action for underinsured motorist 
benefits accrues. A majority of state courts addressing this issue 
have held that because the action sounds in contract, the claim 
accrues and the statute of limitations begins to run on the earli- 
est date the contract is breached. See, e.g., Grayson v. State 
Farm Mut. Auto. Ins., 114 Nev. 1379, 971 P.2d 798 (1998); 
Berkshire Mutual Insurance Co. v. Burbank, 422 Mass. 659, 664 
N.E.2d 1188 (1996); Vega v. Farmers Ins. Co., 323 Or. 291, 918 
P.2d 95 (1996); Eidemiller v. State Farm Mut. Auto. Ins. Co., 22 
Kan. App. 2d 278, 915 P.2d 161 (1996), reversed on other 
grounds 261 Kan. 711, 933 P.2d 748 (1997); Plumley v. May, 
189 W. Va. 734, 434 S.E.2d 406 (1993); Metropolitan Prop. & 
Liabil. Ins. Co. v. Walker, 136 N.H. 594, 620 A.2d 1020 (1993); 
State Farm Mut. Auto. Ins. Co. v. Springle, 870 P.2d 578 (Colo. 
App. 1993); Blutreich v. Liberty Mut. Ins. Co., 170 Ariz. 541, 
826 P.2d 1167 (Ariz. App. 1991). Typical of the reasoning in 
these cases is the statement by the Supreme Judicial Court of 
Massachusetts that “[p]rior to the time when the contract is vio- 
lated there is no justiciable controversy, and it would be illogi- 
cal to let the statute of limitations for bringing an action begin 
to run before the action can be brought.” Berkshire Mutual 
Insurance Co. v. Burbank, 422 Mass. at 661, 664 N.E.2d at 
1189. Applying this rationale, these courts hold that the limita- 
tions period does not begin to run until there is an occurrence, 
such as a denial of underinsured motorist benefits, which would 
give the insured a right to maintain an action on the policy. 

There is also some authority supporting the position taken by 
EMC that a cause of action for underinsured motorist benefits 
accrues on the date of the underlying tort. See, Flatt v. Country 
Mutual Insurance Co., 289 Ill. App. 3d 1097, 682 N.E.2d 1228, 
225 Ill. Dec. 151 (1997); Grinnell Mut. Reinsurance Co. v. 
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Recker, 561 N.W.2d 63 (Iowa 1997); Green v. Selective Ins. Co. 
of America, 144 N.J. 344, 676 A.2d 1074 (1996); Stagni v. State 
Farm Mut. Auto. Ins. Co., 685 So. 2d 338 (La. App. 1996). Two 
courts have occupied a middle ground. In Woodall v. Travelers 
Indem. Co., 699 So. 2d 1361 (Fla. 1997), the Supreme Court of 
Florida held that although a cause of action for underinsured 
motorist benefits accrues on the date of the underlying tort, the 
inclusion of an exhaustion clause in the policy has the effect of 
tolling the statute of limitations until the insured receives pay- 
ment from the underinsured motorist’s carrier. The Minnesota 
Court of Appeals has held that a cause of action for underin- 
sured motorist benefits accrues on the date of the underlying tort 
except where the policy contains an exhaustion clause which 
“established the accrual date for [the] cause of action.” Sargent 
v. State Farm Mut. Auto. Ins. Co., 486 N.W.2d 14, 16 (Minn. 
App. 1992). See, also, Cattnach v. State Farm Ins. Co., 577 
N.W.2d 251 (Minn. App. 1998); Nelson v. State Farm Ins. Co., 
567 N.W.2d 770 (Minn. App. 1997). 

In urging that we hold that the underinsured motorist claim 
accrued on the date of the underlying tort, EMC argues that 
“[a]n insured should not be able to unreasonably delay or indef- 
initely postpone the operation of the statute of limitations by 
failing to make a demand for payment.” Brief for appellant at 
23. We do not find this argument persuasive, in that we perceive 
no reason for a person who is partially compensated for an 
injury to be dilatory in pursuing a contractual claim against his 
or her insurer for the remainder. Moreover, an insurer is capable 
of protecting its interests by including provisions in its policy 
obligating the insured to give notice of events which could lead 
to underinsured motorist exposure. See, Ploen v. Union Ins. Co., 
253 Neb. 867, 573 N.W.2d 436 (1998); Blutreich v. Liberty Mut. 
Ins. Co., 170 Ariz. 541, 826 P.2d 1167 (Ariz. App. 1991). We 
note that the policy under consideration in this case provides 
that no judgment in a suit brought against the owner or operator 
of an “underinsured motor vehicle” is binding upon EMC unless 
the insured gives notice of the suit and EMC has a “reasonable 
opportunity” to protect its interests. 

[8,9] We conclude that the majority rule as stated above is 
sound and consistent with our well-established rule that an 
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action on a written contract accrues at the time of breach or fail- 
ure to perform. Accordingly, we hold that an insured’s cause of 
action on an insurance policy to recover underinsured motorist 
benefits accrues at the time of the insurer’s breach or failure to 
do that which is required under the terms of the policy. The point 
at which the statute of limitations commences to run must be 
determined from the facts of each case. Cavanaugh v. City of 
Omaha, 254 Neb. 897, 580 N.W.2d 541 (1998). Accordingly, we 
examine the record to determine when Snyder’s cause of action 
against EMC accrued in this case. 

As noted above, the policy which constituted EMC’s contrac- 
tual undertaking to Snyder specifically provided that it would 
“pay under this [underinsured motorist] coverage only after the 
limits of liability under any applicable bodily injury liability 
bonds or policies have been exhausted by payment of judgments 
or settlements.” In Ploen v. Union Ins. Co., 253 Neb. at 877, 573 
N.W.2d at 443, we held that an identical exhaustion clause in an 
underinsured motorist policy is “plain and unambiguous, should 
be enforced according to its terms, and is not contrary to public 
policy.” Thus, under the language of its policy, EMC had no 
contractual obligation to pay underinsured motorist benefits to 
Snyder until she exhausted the limits of Case’s liability insur- 
ance by the settlement made with the knowledge and consent of 
EMC in September 1998. Snyder’s cause of action against EMC 
did not accrue until EMC’s claims supervisor denied liability for 
underinsured motorist benefits in a letter to Snyder’s attorney 
dated October 12, 1998. Snyder’s cross-petition asserting her 
claim for underinsured motorist benefits under the policy was 
filed November 3. Thus, the district court correctly held that 
Snyder’s claim was not time barred, and EMC’s first assignment 
of error is therefore without merit. 


ADMISSION OF EXPERT TESTIMONY 
[10] Admissibility of expert testimony is based on four fac- 
tors: (1) whether the witness is qualified as an expert; (2) 
whether the testimony is relevant; (3) whether the testimony will 
assist the trier of fact; and (4) whether the probative value of the 
testimony, even if relevant, is outweighed by the danger of 
unfair prejudice or other considerations. Phillips v. Industrial 
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Machine, 257 Neb. 256, 597 N.W.2d 377 (1999); Childers v. 
Phelps County, 252 Neb. 945, 568 N.W.2d 463 (1997); 
Anderson/Couvillon v. Nebraska Dept. of Soc. Servs., 248 Neb. 
651, 538 N.W.2d 732 (1995). 

EMC does not question Greene’s qualifications as an expert 
in the field of vocational rehabilitation counseling, but contends 
that his opinion placing a monetary value on Snyder’s loss of 
earning capacity was inadmissible because it 

included a mathematical calculation that he was not quali- 

fied to make . . . did not include the proper factors for 

determining a loss of earning capacity, and was not helpful 

to the jury to the extent that it was a calculation that lay 

people could make without the testimony of an expert. 
Brief for appellant at 29. 

{11,12] Damages for permanent impairment of future earning 
capacity may not be based on speculation, probability, or uncer- 
tainty, but must be shown by competent evidence that such dam- 
ages are reasonably certain as the proximate result of the 
pleaded injury. Phillips v. Industrial Machine, supra; Uryasz v. 
Archbishop Bergan Mercy Hosp., 230 Neb. 323, 431 N.W.2d 
617 (1988). In Uryasz, we held that where the evidence first 
shows that there has been an impairment, loss, or diminution of 
future earning Capacity, the process to ascertain compensatory 
damages for such loss requires (1) the determination of the 
extent to which such capacity has been diminished, (2) the 
determination of the permanency of the decrease in earning 
capacity, and (3) the fixing of the amount of money which will 
compensate for the determined extent and length of the impair- 
ment, including a reduction of the award to its present worth. 

In Phillips, we held that a vocational rehabilitation coun- 
selor’s opinion regarding an injured party’s impairment of 
future earning capacity should not have been admitted because 
the witness assumed that the individual was disabled without 
any medical evidence to substantiate the assumption. This case 
is distinguishable from Phillips in that Greene testified that he 
based his opinion regarding Snyder’s loss of earning capacity in 
part upon medical records reflecting her physical condition and 
degree of impairment. The record contains medical evidence 
that as the result of the injuries she sustained in the accident, 
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Snyder has a permanent impairment including a S-percent 
whole person impairment for myofascial pain in her cervical 
spine, and a 10-percent whole person impairment attributable 
to pain and decreased range of motion in her lumbar spine. 
There was also medical evidence that Snyder was under lifting 
restrictions due to her injuries. Greene also testified that he 
considered and relied upon an occupational therapist’s func- 
tional capacity assessment of Snyder performed on September 
22, 1998, which listed a “variety of physical abilities and limi- 
tations” relating to Snyder’s ability to perform various job- 
related physical tasks. 

Greene further testified that he performed a labor market 
analysis upon which he determined that Snyder’s physical limi- 
tations after the accident resulted in a “very substantial loss of 
access to the labor market” and reduced her earning potential 
from $10 to $8 per hour. He stated that his calculation was based 
upon a full-time work schedule, both before and after the acci- 
dent, and a remaining worklife expectancy of 20 years, from age 
41 to 6l. 

Neb. Rev. Stat. § 27-702 (Reissue 1995) provides: “If scien- 
tific, technical, or other specialized knowledge will assist the 
trier of fact to understand the evidence or to determine a fact in 
issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the 
form of an opinion or otherwise.” Greene’s opinion regarding 
the nature and extent of the impairment of Snyder’s future earn- 
ing capacity and its monetary value was based on evidence of 
permanent physical impairment which, on the basis of his labor 
market analysis, limited the work she could perform and the 
wages she could earn compared to her preinjury capabilities. 
We cannot say that Greene’s specialized knowledge as a voca- 
tional rehabilitation counselor would not assist the jury in 
determining how Snyder’s physical impairment affected her 
future earning capacity. We therefore conclude that the trial 
court did not abuse its discretion in overruling the objection to 
Greene’s opinion regarding the value of Snyder’s loss of future 
earning capacity. We note that the trial court properly instructed 
the jury that any damages for future losses must be reduced to 
present cash value. 
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CONCLUSION 

For the reasons stated above, we conclude that the district 
court did not err in determining that Snyder’s claim against 
EMC for underinsured motorist benefits provided by her insur- 
ance policy was not barred by the applicable statute of limita- 
tions and, further, that the trial court did not abuse its discretion 
in permitting testimony in the form of expert opinion regarding 
the impairment of Snyder’s future earning capacity. Likewise, 
we conclude that the district court did not err in denying the 
motion for new trial and therefore affirm its judgment. 

Neb. Rev. Stat. § 44-359 (Reissue 1998) provides that in a 
successful action to enforce a policy of insurance by the insured, 
the court shall tax attorney fees against the insurance carrier. 
Control Specialists v. State Farm Mut. Auto. Ins. Co., 228 Neb. 
642, 423 N.W.2d 775 (1988). Pursuant to this statute and upon 
the motion and supporting affidavit of Snyder’s counsel filed 
pursuant to Neb. Ct. R. of Prac. 9F (rev. 1996), Snyder is 
awarded attorney fees for legal services relating to this appeal in 
the amount of $7,000. 

AFFIRMED. 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Actions: Mental! Distress. In order to recover on a cause of action for intentional 
infliction of emotional distress, a plaintiff must prove the following: (1) that there has 
been intentional or reckless conduct, (2) that the conduct was so outrageous in char- 
acter and so extreme in degree as to go beyond all possible bounds of decency and is 
to be regarded as atrocious and utterly intolerable in a civilized community, and (3) 
that the conduct caused emotional distress so severe that no reasonable person should 
be expected to endure it. 
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4. __:___. A sexual relationship between two consenting adults is not outrageous con- 
duct such as to give rise to a claim for intentional infliction of emotional distress. 

5. Summary Judgment: Evidence: Proof. After the movant for summary judgment 
makes a prima facie case by producing enough evidence to demonstrate that the 
movant is entitled to judgment if the evidence were uncontroverted at trial, the bur- 
den to produce evidence showing the existence of a material issue of fact that prevents 
judgment as a matter of law shifts to the party opposing the motion. 

6. Malpractice: Physician and Patient: Proof: Proximate Cause. In a cause of action 
alleging professional negligence, the burden of proof is upon the plaintiff to demon- 
strate the generally recognized medical standard of care, that there was a deviation 
from that standard by the defendant, and that the deviation was a proximate cause of 
the plaintiff's alleged injuries. The plaintiff must prove each essential element of the 
claim asserted by a preponderance of the evidence. 

7. Malpractice: Physician and Patient: Liability. When there is a claim of medical 
malpractice based on unwanted sexual contact, the determination of liability should 
focus not solely on the locale of the alleged harm or the professional status of the 
actor, but, rather, on the context of the alleged medical service involved in the action. 
It is the physician’s deviation from the recognized medical standard of care during the 
course of treatment that is the essence of a claim for medical malpractice, and there 
must exist a causal relationship between the alleged harm and the complained-of devi- 
ation from that standard of care in order for liability to attach. 


Appeal from the District Court for Hall County: Teresa K. 
LuTHER, Judge. Affirmed. 


Vincent M. Powers for appellant. 


Gregory S. Heier and Mark A. Christensen, of Cline, 
Williams, Wright, Johnson & Oldfather, for appellee. 


HEnpry, C.J., CONNOLLY, GERRARD, STEPHAN, MCCORMACK, 
and MILLER-LERMAN, JJ. 


GERRARD, J. 
INTRODUCTION 

Judy Iwanski sued William Gomes, a physician, seeking dam- 
ages resulting from a sexual relationship gone awry, claiming 
intentional infliction of emotional distress and professional neg- 
ligence. After the district court granted partial summary judg- 
ment in favor of Gomes, the remaining allegations were dis- 
missed by Iwanski, and she appealed. 

The resolution of this appeal depends on our determination of 
two issues. The first issue is whether the district court erred by 
concluding that Gomes’ conduct did not rise to the level of 
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intentional infliction of emotional distress as a matter of law 
when Iwanski engaged in sexual relations with Gomes after con- 
fiding in him regarding marital stress and other difficulties she 
was experiencing. Second, we must also determine whether a 
physician commits professional negligence by engaging in sex- 
ual relations with a patient outside of the physician-patient 
relationship. 


FACTUAL BACKGROUND 

Gomes is licensed to practice medicine in the State of 
Nebraska. In March 1988, Iwanski made an appointment to see 
Gomes at his medical office in Grand Island for treatment 
regarding a constant lack of energy, marking the commencement 
of a physician-patient relationship between the parties. This 
physician-patient relationship between Iwanski and Gomes con- 
tinued over the course of the 5 years immediately following 
Iwanski’s initial visit. During this time period, Gomes continued 
to provide medical services to Iwanski until June 2, 1993. 

A sexual relationship between Iwanski and Gomes also com- 
menced in March 1988, shortly after Iwanski’s initial visit to 
Gomes’ office. At the initial appointment, Gomes indicated that 
Iwanski could confide in him regarding various incidents of 
stress in her life should she wish to do so. Admittedly aware that 
Gomes was not a psychologist or a psychiatrist, Iwanski met 
Gomes at a Bosselman’s truckstop near Grand Island a few days 
after the March appointment. At the truckstop, Iwanski got into 
Gomes’ van, and the parties drove to Mormon Island State Park. 
While at Mormon Island, Iwanski discussed with Gomes some 
of the stress in her life; at the conclusion of their conversation, 
the parties engaged in sexual intercourse. 

Nearly 5 years after the sexual relationship began, Iwanski, a 
registered nurse, was hired by Gomes on January 7, 1993. 
Iwanski continued to work under the employ of Gomes until 
approximately February 19, 1994. On several occasions 
between March 1988 and January 1994, Iwanski and Gomes 
took part in sexual relations in various locations, most of which 
occurred at Gomes’ office during working hours. Iwanski testi- 
fied that Gomes would oftentimes pass her in the office hallway 
and request that she accompany him into his office, where the 
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parties would engage in various sexual contacts, including but 
not limited to sexual intercourse. Gomes’ requests were not 
always honored, as Iwanski testified that on numerous occa- 
sions, she would either reject his offers or refuse to accompany 
him into his office. 

On June 2, 1993, Gomes conducted a Pap smear and accom- 
panying examination on Iwanski after Iwanski requested that he 
do so. After the examination was completed, the parties engaged 
in sexual intercourse. There is no dispute as to whether Gomes 
had finished the examination when the sexual encounter took 
place, as Iwanski testified that the examination was completed 
before the parties had sex. Gomes’ testimony is to the same 
effect. 

The parties have stipulated that a disagreement exists over 
whether the final sexual contact between the parties occurred in 
January 1994 or on June 2, 1993. As to the disputed incident in 
January 1994, Iwanski testified that the incident occurred upon 
the request of Gomes, while Gomes maintains that the incident 
never occurred and that June 2, 1993, was the date of the final 
sexual encounter between the parties. In any event, the record 
reveals that the physician-patient relationship between the par- 
ties ended as of June 1993. Assuming, as we must when deter- 
mining if summary judgment was properly granted, that the 
January 1994 incident did occur, Iwanski asserts that it occurred 
while she was still working as a nurse in Gomes’ office. Iwanski 
testified that this incident occurred toward the end of the work- 
day, at which time she disrobed and had sex with Gomes. 

Subsequent to the termination of the physician-patient rela- 
tionship and to the termination of the sexual relationship, 
Iwanski became suicidal and was unable to work full time as a 
nurse. Iwanski sought counseling, which she claims was unsuc- 
cessful. Attributing severe emotional distress to the lingering 
effects of her defunct relationship with Gomes, Iwanski brought 
this lawsuit seeking recovery on the theories of intentional 
infliction of emotional distress and professional negligence on 
the part of Gomes. 

Gomes moved for summary judgment, which was granted in 
part by the district court upon a determination that Gomes’ con- 
duct did not rise to the level of intentional infliction of emo- 
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tional distress as a matter of law. Summary judgment was also 
entered in favor of Gomes on the theory of professional negli- 
gence on the ground that the sexual contact between the parties 
was not sufficiently linked to the medical treatment provided by 
Gomes. Summary judgment was denied, however, as to any acts 
arising in the course of medical treatment from and after June 2, 
1993, the date before which the statute of limitations would bar 
recovery. Thereafter, Iwanski moved to dismiss the remaining 
allegations, and the district court entered a final order dismiss- 
ing the operative petition. Iwanski timely appealed the final 
judgment. 


ASSIGNMENTS OF ERROR 
Iwanski alleges, restated, that the district court erred in deter- 
mining that (1) the sexual relationship and sexual contacts 
between Gomes and Iwanski did not rise to the level of inten- 
tional infliction of emotional distress as a matter of law and (2) 
the sexual relationship and sexual contacts between Iwanski and 
Gomes did not give rise to a claim for professional negligence. 


STANDARD OF REVIEW 

[1,2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Olsen v. Farm Bureau Ins. Co., ante p. 329, 609 
N.W.2d 664 (2000). In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Sherrets, Smith v. MJ Optical, Inc., ante p. 424, 610 
N.W.2d 413 (2000); Olsen v. Farm Bureau Ins. Co., supra. 


ANALYSIS 


INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 
Iwanski’s first assignment of error alleges that the district 
court erred in relying on Schieffer v. Catholic Archdiocese of 
Omaha, 244 Neb. 715, 508 N.W.2d 907 (1993), to conclude that 
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Gomes’ conduct did not rise to the level of intentional infliction 
of emotional distress as a matter of law. We held in Schieffer that 
a priest’s sexual relationship with a member of his church who 
was at the same time seeking counseling from him for emotional 
difficulties did not give rise to a claim of intentional infliction of 
emotional distress. Schieffer involved “conduct between con- 
senting adults,” and we noted that the allegations in that case fell 
far short of alleging that the plaintiff was incapable of consent- 
ing to what took place. 244 Neb. at 718, 508 N.W.2d at 911. 
After having determined that the sexual relationship in Schieffer 
was purely consensual, we affirmed the trial court’s sustaining 
of the defendants’ demurrer. 

[3] As recognized in Schieffer and its progeny, this court has 
long held that three elements must be alleged and proved before 
a plaintiff can recover on a cause of action for intentional inflic- 
tion of emotional distress. To recover for intentional infliction of 
emotional distress, a plaintiff must prove the following: (1) that 
there has been intentional or reckless conduct, (2) that the con- 
duct was so outrageous in character and so extreme in degree as 
to go beyond all possible bounds of decency and is to be 
regarded as atrocious and utterly intolerable in a civilized com- 
munity, and (3) that the conduct caused emotional distress so 
severe that no reasonable person should be expected to endure 
it. Brandon v. County of Richardson, 252 Neb. 839, 566 N.W.2d 
776 (1997); Schieffer v. Catholic Archdiocese of Omaha, supra. 
With the foregoing in mind, we must determine if the record 
contains sufficient evidence to establish a genuine issue of mate- 
rial fact as to whether Gomes’ conduct meets this test. 

[4] We explained in Schieffer v. Catholic Archdiocese of 
Omaha, 244 Neb. at 719, 508 N.W.2d at 911: “A sexual rela- 
tionship between two consenting adults is not outrageous con- 
duct such as to give rise to a claim for intentional infliction of 
emotional distress. This seems especially true given the fact that 
[there was] an approximate 7-year sexual relationship.” In the 
instant case, Iwanski and Gomes entered into a sexual relation- 
ship in March 1988 that continued until at least June 1993. The 
relationship continued for 5 years, and the mere fact that 
Iwanksi’s relationship with Gomes lasted 5 years instead of 7 is 
not sufficient to distinguish this case from Schieffer. 
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Iwanski maintains that this case differs from Schieffer 

because in that case this court noted: 
There is no allegation that the defendant used force or 
fraud to accomplish his sexual relations with the plaintiff 
during the period from 1982 to 1989. The amended peti- 
tion does allege that the plaintiff was “vulnerable” because 
of “prior emotional problems.” This allegation falls far 
short of alleging that the plaintiff was incapable of con- 
senting to what took place. 
Schieffer v. Catholic Archdiocese of Omaha, 244 Neb. 715, 718, 
508 N.W.2d 907, 911 (1993). Iwanski attempts to distinguish 
Schieffer by alleging that she was in a vulnerable position ren- 
dering her unable to consent, because of the transference doc- 
trine, as well as relying on the fact that Gomes was her employer 
during a significant portion of the sexual relationship. Iwanski 
submits that she was unable to consent to the sexual relationship 
due to the pressures exerted on her by the surrounding circum- 
stances, rendering Gomes’ conduct outside the parameters of 
Schieffer. The record does not support Iwanski’s allegations. 

Iwanski’s contention that her allegations of a nonconsensual 
relationship are sufficient to survive summary judgment con- 
fuses the standard by which we review a trial court’s ruling on a 
demurrer with the standard by which we review a grant of sum- 
mary judgment. In Schieffer, we suggested that allegations of 
the relationship being nonconsensual may have been useful to 
the plaintiff therein because in an appellate court’s review of a 
ruling on a general demurrer, the court is required to accept as 
true all the facts which are well pled and the proper and reason- 
able inferences of law and fact which may be drawn therefrom, 
but not the conclusions of the pleader. See, Danler v. Rosen Auto 
Leasing, ante p. 130, 609 N.W.2d 27 (2000); Prokop v. Hoch, 
258 Neb. 1009, 607 N.W.2d 535 (2000). However, we do not 
accord the same deference to the allegations in the petition when 
reviewing a trial court’s grant of summary judgment. 

[5] Iwanski’s bare assertions that her relationship with Gomes 
was nonconsensual may have been sufficient to overcome a 
demurrer as in Schieffer, but such allegations are not necessarily 
sufficient to overcome Gomes’ motion for summary judgment. 
To survive summary judgment, Iwanski must do more than 
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merely allege that the relationship was nonconsensual; she must 
present evidence that such was the case. After the movant for 
summary judgment makes a prima facie case by producing 
enough evidence to demonstrate that the movant is entitled to 
judgment if the evidence were uncontroverted at trial, the bur- 
den to produce evidence showing the existence of a material 
issue of fact that prevents judgment as a matter of law shifts to 
the party opposing the motion. Bargmann v. Soll Oil Co., 253 
Neb. 1018, 574 N.W.2d 478 (1998). Thus, summary judgment 
was improper only if Iwanski has presented evidence giving rise 
to a genuine issue of material fact as to the consensual nature of 
the relationship. 

The record is devoid of evidence supporting the contention 
that Iwanski was unable to consent to the sexual relationship. 
Iwanski testified that at one point during the relationship, she 
thought that her having sex with Gomes was “acceptable 
because [she] felt at least he cared or had some love for [her].” 
Not only does Iwanski’s own testimony indicate that she was 
able to consent, but also that Iwanski was aware of the decisions 
she was making as she was engaging in the sexual acts with 
Gomes. Furthermore, there were times throughout the relation- 
ship when Iwanski conveyed to Gomes that she did not want to 
have sex with him, indicating that she did in fact withhold her 
consent when she chose to do so. At the very most, the record 
indicates not that the relationship between Iwanski and Gomes 
was nonconsensual, but only that Iwanski had feelings of regret 
about the relationship to which she had consented. The record 
clearly shows that Iwanski not only had capacity to withhold her 
consent, but that she did so on many occasions. 

Because there is no evidence to support Iwanski’s claim of 
intentional infliction of emotional distress based on a noncon- 
sensual sexual relationship, we conclude that the district court 
was correct in ruling that Gomes’ conduct did not rise to the 
level of intentional infliction of emotional distress. Therefore, 
Iwanski’s first assignment of error is without merit. 


PROFESSIONAL NEGLIGENCE 
Iwanski next contends that the district court erred in deter- 
mining that the sexual relationship and sexual contacts between 
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Iwanski and Gomes did not give rise to a claim for professional 
negligence. In other words, we must determine if a doctor com- 
mits malpractice by engaging in sexual relations or having con- 
sensual sex with an individual with whom the doctor concur- 
rently maintains a physician-patient relationship. 

[6] In a cause of action alleging professional negligence, the 
burden of proof is upon the plaintiff to demonstrate the gener- 
ally recognized medical standard of care, that there was a devi- 
ation from that standard by the defendant, and that the deviation 
was a proximate cause of the plaintiff’s alleged injuries. See 
Snyder v. Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 
N.W.2d 782 (2000). The plaintiff must prove each essential ele- 
ment of the claim asserted by a preponderance of the evidence. 
Id. Thus, Iwanski must show that Gomes’ participation in a con- 
sensual sexual relationship with her, which was separate and 
distinct from the physician-patient relationship concurrently 
existing between them, fell below the generally recognized stan- 
dard of care for the provision of medical services. 

This court has never directly ruled upon the issue of whether 
it constitutes professional negligence for a physician to engage 
in a sexual relationship or sexual contacts with a patient apart 
from the physician-patient relationship. A number of courts that 
have addressed this issue, or similar issues regarding profes- 
sional liability insurance contracts, often commence their anal- 
ysis with a discussion of Marx v. Hartford Acc. & Ind. Co., 183 
Neb. 12, 157 N.W.2d 870 (1968). 

Marx v. Hartford Acc. & Ind. Co. was a case in which this 
court set out to define “‘professional services” in the context of 
a dispute over whether certain property damages were covered 
by a professional liability insurance policy. While refilling a hot 
water sterilizer, Marx’s employee, a technician, mistakenly 
poured benzine instead of water into the sterilization container. 
Fumes exploded, causing a fire, and extensive damage to the 
medical building resulted. No patient was present or being 
treated at the time. In this context, we stated: 

The insurer’s liability is thus limited to the performing 
or rendering of “professional” acts or services. 
Something more than an act flowing from mere employ- 
ment or vocation is essential. The act or service must be 
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such as exacts the use or application of special learning or 
attainments of some kind. The term “professional” in the 
context used in the policy provision means something 
more than mere proficiency in the performance of a task 
and implies intellectual skill as contrasted with that used in 
an occupation for production or sale of commodities. A 
“professional” act or service is one arising out of a voca- 
tion, calling, occupation, or employment involving spe- 
cialized knowledge, labor, or skill, and the labor or skill 
involved is predominantly mental or intellectual, rather 
than physical or manual. [Citations omitted.] In determin- 
ing whether a particular act is of a professional nature or a 
“professional service” we must look not to the title or char- 
acter of the party performing the act, but to the act itself. 
(Emphasis supplied.) Marx v. Hartford Acc. & Ind. Co., 183 
Neb. at 13-14, 157 N.W.2d at 871-72. 

Similarly, in determining whether particular actions fall 
below the applicable standard of care for the rendering of pro- 
fessional services, the acts upon which Iwanski bases her claim 
must first “be such as exacts the use or application of special 
learning or attainments of some kind” that would constitute the 
“performing or rendering of ‘professional’ acts or services.” Jd. 
at 13, 157 N.W.2d at 871-72. In order to so qualify, Iwanski 
must demonstrate that her sexual relationship with Gomes in 
some way constituted the provision of medical services and that 
such provision of services was conducted in a manner as to fall 
below the applicable standard of care. See Snyder v. 
Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d 
782 (2000). 

A number of jurisdictions, relying in part on Marx v. Hartford 
Acc. & Ind. Co., supra, have taken the position that sexual con- 
tact with a patient does not constitute “professional services,” 
notwithstanding the fact that the sexual contact takes place in a 
physician’s office or that the pretense of medical care is used to 
catch the victim unaware. See N.M. Physicians Mut. Liability v. 
LaMure, 116 N.M. 92, 860 P.2d 734 (1993). These courts reason 
that such sexual contacts are “acts that can be accomplished by 
laypersons untrained in the medical arts. . . . The fact that the 
acts occurred between a doctor and a patient or former patient is 
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pertinent only if the act itself is of a professional nature.” 
(Emphasis in original.) St. Paul Ins. Co. of Illinois v. Cromeans, 
771 F. Supp. 349, 353 (N.D. Ala. 1991). 

We agree that the fact that sexual misconduct occurs in a 
medical professional’s office “does not automatically transmute 
the act into a professional service [because the] location of an 
act’s occurrence is not determinative of liability.” Lindheimer v. 
St. Paul Fire & Marine Ins., 643 So. 2d 636, 638 (Fla. App. 
1994). When the only connection between the sexual miscon- 
duct and treatment is that the activity occurred in the medical 
professional’s office, such a connection is too remote from the 
actual rendering of proper services to impose liability upon the 
medical professional for malpractice. See Roe v. Federal Ins. 
Co., 412 Mass. 43, 587 N.E.2d 214 (1992). 

[7] We conclude, based on the foregoing rationale, that there 
must be a causal relationship between the alleged harm and the 
complained-of professional act or service. When there is a claim 
of medical malpractice based on unwanted sexual contact, the 
determination of liability should focus not solely on the locale 
of the alleged harm or the professional status of the actor, but, 
rather, on the context of the alleged medical service involved in 
the action. In other words, it is the physician’s deviation from 
the recognized medical standard of care during the course of 
treatment that is the essence of a claim for medical malpractice, 
and there must exist a causal relationship between the alleged 
harm and the complained-of deviation from that standard of care 
in order for liability to attach. 

Applying this standard to the case at bar, we conclude that the 
district court properly granted Gomes’ motion for summary 
judgment. As we have previously determined, the evidence 
reflects that the relationship between the parties was consensual. 
Moreover, as to the specific incident of June 2, 1993, Iwanski 
testified that the sexual act took place well after Gomes had 
completed the Pap smear and accompanying examination. The 
record clearly reveals that the sexual relationship between 
Iwanski and Gomes was separate and distinct from the provision 
of any medical services Iwanski received from Gomes. While 
we in no way condone Gomes’ conduct in this matter, the issue 
before us is not whether he conducted himself in accordance 
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with ethical standards applicable to the medical profession, but, 
rather, whether he inflicted injury by negligently providing med- 
ical services to Iwanski. On that point, we must conclude that 
there is no genuine issue as to any material fact and that the dis- 
trict court properly determined that Gomes was entitled to judg- 
ment as a matter of law on the professional negligence cause of 
action. Consequently, Iwanski’s second assignment of error is 
without merit. 

Iwanski finally argues that the district court erred in granting 
summary judgment because Iwanski alleged that Gomes took 
advantage of and mishandled the transference phenomenon. 
This claim is without merit. 

Transference has been defined as “ ‘[t]he process whereby the 
patient displaces on to the therapist feelings, attitudes and 
attributes which properly belong to a significant attachment fig- 
ure of the past, usually a parent, and responds to the therapist 
accordingly.” S. Waldron-Skinner, A Dictionary of 
Psychotherapy 364 (1986).” St. Paul Fire & Marine Ins. Co. v. 
Love, 459 N.W.2d 698, 700 (Minn. 1990). The court went on to 
explain that “[t]he patient, required to reveal her innermost feel- 
ings and thoughts to the therapist, develops an intense, intimate 
relationship with her therapist and often ‘falls in love’ with 
him.” St. Paul Fire & Marine Ins. Co. v. Love, 459 N.W.2d at 
700. Even though transference is not confined solely to psychi- 
atric treatment and the mental health profession, it has generally 
been accepted that mental health professionals expect and even 
elicit this phenomenon as a regular and accepted part of 
treatment. Id. 

Although we have no evidence before us regarding the trans- 
ference phenomenon and, therefore, we will not opine on the 
general acceptance of the transference phenomenon in the men- 
tal health field, we do note that transference is not a recognized 
component in the medical treatment of physical conditions. See 
Odegard v. Finne, 500 N.W.2d 140 (Minn. App. 1993). 
Moreover, there is no evidence in the record that the transfer- 
ence phenomenon was a factor in the instant case. Iwanski can- 
not seek to avoid summary judgment by relying on bare asser- 
tions that Gomes mishandled the transference phenomenon 
when she has produced no evidence that the phenomenon was 
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ever present in this case. See Bargmann v. Soll Oil Co., 253 Neb. 
1018, 574 N.W.2d 478 (1998). 


CONCLUSION 
Having considered each of Iwanski’s assignments of error 
and finding them to be without merit, we affirm the judgment of 
the district court. 


AFFIRMED. 
WRIGHT, J., not participating. 
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1. Judgments: Pleas: Alimony: Appeal and Error. Where the substance of an appel- 
lant’s motion to quash challenges the validity of a district court’s order awarding an 
appellee temporary alimony pending appeal and the appellant’s assignment of error 
presents the same issue, the issue presented is one of law in connection with which 
the appellate court, as a reviewing court, has an obligation to reach its own conclusion 
independent of those reached by the lower courts. 

2. Actions: Judicial Notice. Where cases are interwoven and interdependent and the 
controversy involved has already been considered and determined by the court in a 
former proceeding involving one of the parties now: before it, the court has the right 
to examine its own records and take judicial notice of its own proceedings and judg- 
ments in the former action. 

3. Actions: Judicial Notice: Records. Appellate courts in this state may take judicial 
notice of a document, including briefs filed in an appeal, in a separate but related 
action concerning the same subject matter in the same court. 

4. Garnishment: Collateral Attack: Pleadings. It is not the office of a motion to 
quash, filed in response to a motion to garnish, to collaterally attack the judgment, the 
collection of which is the subject of the garnishment. 

5. Divorce: Alimony: Appeal and Error. In dissolution actions, a challenge to an 
award of temporary alimony pending appeal is to be brought at the same time as the 
appeal of the decree of dissolution. : 

6. Alimony: Waiver: Appeal and Error. The purposes of an award of temporary 
alimony pending appeal include providing for support pending appeal and, by virtue 
of the award being denominated “temporary,” permitting the recipient of the alimony 
award to appeal its sufficiency without being deemed to have accepted its benefits and 
having waived an appeal thereof. 


Appeal from the District Court for Scotts Bluff County: 
Robert O. Hippe, Judge. Affirmed. 
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Ferguson & Carney, P.C., for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
Terry Lynn Jessen appeals the order of the district court for 
Scotts Bluff County which denied Terry’s motion to quash gar- 
nishment and order repayment of alimony. For the reasons set 
forth below, we affirm. 


STATEMENT OF FACTS 

The instant appeal arises from the sequelae of dissolution 
proceedings involving the parties, Terry and Kathryn Joan 
Jessen, who were married on September 6, 1975, and divorced 
on September 18, 1996. The parties have filed three separate 
appeals involving various issues raised in the dissolution pro- 
ceedings. In Jessen v. Jessen, 5 Neb. App. 914, 567 N.W.2d 612 
(1997), the Nebraska Court of Appeals dismissed Terry’s appeal 
of the district court’s order finding him in contempt of a nonhy- 
pothecation order for lack of a final, appealable order. In Jessen 
v. Jessen, case No. A-96-1151, a memorandum opinion and 
judgment on appeal filed November 10, 1998 (appeal of the 
decree), upon cross-appeals, the Court of Appeals affirmed all 
challenged orders of the divorce decree, except the award of 
alimony, which it vacated. The instant appeal arises from the 
district court’s order subsequent to the spreading of the mandate 
following the appeal of the decree. 

On June 21, 1994, Kathryn filed a petition for dissolution of 
marriage. On September 18, 1996, the district court entered the 
decree of dissolution. In the decree, the district court, inter alia, 
dissolved the parties’ marriage; awarded custody of the couple’s 
two children to Kathryn, with visitation to Terry; ordered Terry 
to pay child support; divided the parties’ marital property; and 
ordered Terry to pay Kathryn alimony in the amount of $3,000 
per month for 10 years. 
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On September 27, 1996, Terry filed a motion for new trial. On 
the same date, Kathryn filed a motion to establish temporary 
orders and set supersedeas, in which she requested, inter alia, 
that the district court award her temporary spousal support while 
the decree was being appealed. In a journal entry filed October 
18, 1996, the district court overruled both parties’ motions for 
new trial. In the same journal entry, the district court awarded 
Kathryn temporary alimony pending appeal in the amount of 
$3,000 per month. 

On November 8, 1996, Terry filed a notice of appeal, in 
which he stated that he was appealing the decree and the district 
court’s journal entry denying his motion for new trial. 
Thereafter, Kathryn filed a cross-appeal. 

In Terry’s brief filed in the appeal of the decree, he assigned 
the following 10 errors: 

1. The Decree of the court is not sustained by sufficient 
evidence. 

2. The Decree of the court is contrary to the evidence. 

3. The Decree of the court is contrary to law. 

4. The court erred in finding that an antenuptial agree- 
ment [the parties had signed prior to marriage] was not 
valid and binding. 

5. The court abused its discretion in its determination of 
the income the parties would receive off the property 
awarded to them [as a result of the property division] by 
not relying upon income tax returns, but by relying upon a 
return investment analysis. 

6. The court erred in determining child support again 
based on the income analysis used by the court to deter- 
mine what income would be realized upon the court’s 
return on investment analysis. 

7. The court erred in awarding alimony be paid by 
[Terry] to [Kathryn] in view of the income available to 
[Kathryn] and the amount of income that she would derive 
from the property awarded to her. 

8. The court erred in awarding attorney fees and costs to 
be paid by [Terry] to [Kathryn] in view of the property and 
income that was awarded to [Kathryn]. 
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9. The court erred in its determination of what property 
should be set aside as pre-marital. 

10. The court erred in the division of property and the 
court’s evaluation of the property that was divided by the 
court and awarded to [Kathryn] and [Terry], and evalua- 
tions that the court placed upon pre-marital property 
awarded to [Terry]. 

Brief for appellant in case No. A-96-1151 at 3-4. 

In the appeal of the decree, Terry did not assign as error the 
district court’s award of temporary alimony to Kathryn pending 
appeal. Furthermore, Terry did not assign as error or argue in his 
brief to the Court of Appeals that the district court should be 
ordered to give him a credit for the temporary alimony paid 
pending appeal, which credit would be applied against either a 
permanent alimony award or the division of property, should 
Terry be successful in either of his appellate challenges to 
alimony or the division of property. 

The Court of Appeals affirmed in part, and in part reversed 
the district court’s decree. Specifically, the Court of Appeals 
affirmed the district court’s decree in all respects except for the 
award of alimony, which it reversed, concluding it was an abuse 
of discretion. In its memorandum opinion of the appeal of the 
decree, the Court of Appeals did not address the district court’s 
award of temporary alimony pending appeal. 

Terry and Kathryn each filed a petition for further review 
with the Supreme Court. The petitions of both parties were 
denied on February 10, 1999. On February 19, the mandate was 
issued. 

On April 8, 1999, Kathryn filed a “Petitioner’s Motion to 
Authorize Release of Supersedeas Funds and to Allow the 
District Court to Apply Supersedeas to Unpaid Alimony 
Balance.” In an order dated April 9, the district court spread the 
mandate upon its records. On April 16, Kathryn filed an affidavit 
and praecipe for summons in garnishment seeking to garnish the 
principal sum of $12,000 plus interest and costs of $371.60. In 
support of her applications, Kathryn alleged that Terry had 
essentially ceased paying alimony after the Court of Appeals 
had filed its memorandum opinion. Kathryn requested, inter 
alia, that the district court apply a supersedeas bond previously 
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posted by Terry in the earlier contempt proceeding to Terry’s 
delinquent alimony payments. 

On April 20, 1999, in response to Kathryn’s motions, Terry 
filed a “Motion to Quash Garnishment and Order Repayment of 
Alimony.” In the motion to quash, Terry stated that “the alimony 
judgment was reversed by the Court of Appeals making the 
order to pay alimony a nullity and therefore unenforceable.” He 
sought an order requiring Kathryn to “refund all alimony or tem- 
porary alimony pending appeal payments made to her.” 

The parties’ respective motions came on for an evidentiary 
hearing on April 20, 1999, and in a journal entry of even date, 
the district court overruled Terry’s motion to quash and granted 
Kathryn’s unpaid alimony motion. The district court ordered 
that Terry’s supersedeas bond be used to satisfy the unpaid 
alimony and that the balance of the bond be released to Terry. 
Terry appeals the order of April 20 denying his motion to quash. 


ASSIGNMENT OF ERROR 
On appeal, Terry has assigned one error. Terry claims the dis- 
trict court erred in overruling his motion to quash “to require 
[Kathryn] to repay the alimony paid by [Terry] to [Kathryn] dur- 
ing the pendency of the appeal after the appellate court deter- 
mined that [Kathryn] was not entitled to alimony and reversed 
the alimony awarded in the Decree.” 


STANDARD OF REVIEW 

[1] Because the substance of Terry’s motion to quash chal- 
lenges the validity of the district court’s order awarding Kathryn 
temporary alimony pending appeal, and Terry’s assignment of 
error presents the same issue, the issue presented is one of law 
in connection with which we, as a reviewing court, have an obli- 
gation to reach our own conclusion independent of those 
reached by the lower courts. See, Pfeifer v. E.l. Du Pont de 
Nemours and Co., 258 Neb. 756, 606 N.W.2d 773 (2000); State 
v. Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997). 


ANALYSIS 


Records Reviewable on Appeal. 
[2,3] In order to resolve this appeal, we must determine what 
evidence and records can be reviewed by this court on appeal. It 
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is provided by statute that judicial notice may be taken of any 
fact not subject to reasonable dispute, when such fact is “capa- 
ble of accurate and ready determination by resort to sources 
whose accuracy cannot reasonably be questioned.” Neb. Rev. 
Stat. § 27-201(2)(b) (Reissue 1995). It is well established that 
where cases are interwoven and interdependent and the contro- 
versy involved has already been considered and determined by 
the court in a former proceeding involving one of the parties 
now before it, the court has the right to examine its own records 
and take judicial notice of its own proceedings and judgments in 
the former action. In re Adoption of Trystyn D., ante p. 539, 611 
N.W.2d 112 (2000); Baltensperger v. Wellensiek, 250 Neb. 938, 
554 N.W.2d 137 (1996). Similarly, appellate courts in this state 
may take judicial notice of a document, including briefs filed in 
an appeal, in a separate but related action concerning the same 
subject matter in the same court. Holste v. Burlington Northern 
RR. Co., 256 Neb. 713, 592 N.W.2d 894 (1999); State Security 
Savings Co. v. Pelster, 207 Neb. 158, 296 N.W.2d 702 (1980); 
State v. Vann, 2 Neb. App. 946, 519 N.W.2d 568 (1994). We, 
therefore, review the briefs and the transcript filed in the appeal 
of the decree in the consideration of the instant appeal. 


Overruling of Terry’s Motion to Quash. 

At the core of Terry’s appeal is the claim that he should not 
be liable for temporary alimony pending appeal when the 
alimony award set forth in the decree is reversed on appeal. 
Indeed, in his brief in support of his current appeal of the order 
of the district court overruling his motion to quash, Terry 
asserts: 

When a party to a dissolution of marriage action seeks 
temporary alimony to be paid during the pendency of an 
appeal which claims error in the awarding of the alimony, 
it is patently unfair that the recipient should be entitled to 
receive the money with impunity and without any risk of 
repayment should the appellant’s appeal prove to be suc- 
cessful in reversing the alimony judgment. 

Brief for appellant at 6. However, rather than challenging the 
order of October 18, 1996, granting temporary alimony pending 
appeal in the initial appeal of the divorce as the law allows, 
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Terry now attempts to challenge the order of temporary alimony 
pending appeal through the vehicle of a motion to quash, which 
he filed on April 20, 1999. 

In response to Terry’s appeal, Kathryn argues in her brief 
before this court that this court should dismiss Terry’s appeal for 
lack of jurisdiction because Terry’s challenge to the district 
court’s order awarding Kathryn temporary alimony pending 
appeal is out of time. Although we determine that we do have 
jurisdiction over Terry’s appeal of the denial of his motion to 
quash, we agree with Kathryn that Terry’s challenge of the order 
of temporary alimony pending appeal should have been raised in 
the appeal from the decree and not in the form of a motion to 
quash collection of temporary alimony pending appeal, as Terry 
has attempted to do. 

[4] It is not the office of a motion to quash, filed in response 
to a motion to garnish, to collaterally attack the judgment, the 
collection of which is the subject of the garnishment. See 
Department of Banking v. Foe, 136 Neb. 422, 286 N.W. 264 
(1939) (decree rendered by court having jurisdiction of subject 
matter and parties cannot be successfully assailed collaterally by 
challenge to garnishment). Terry’s motion to quash, filed in 
response to Kathryn’s applications seeking garnishment for pay- 
ment of the unpaid temporary alimony, is an impermissible 
attempt to attack, collaterally, the district court’s October 18, 
1996, order awarding Kathryn temporary alimony pending 
appeal. The district court properly overruled Terry’s motion to 
quash. 

In reviewing the present record as well as the briefs and the 
transcript in the appeal of the decree, we note that the district 
court’s order awarding Kathryn temporary alimony pending 
appeal was entered on October 18, 1996, and that Terry filed his 
notice of appeal on November 8. We also note that Terry did not 
assign as error in the appeal of the decree the district court’s 
award of temporary alimony pending appeal. Neither Terry’s 
assignments of error in the appeal of the decree nor his brief filed 
in that appeal discuss or challenge in any manner the award of 
temporary alimony pending appeal. Terry did not challenge the 
award of temporary alimony pending appeal, nor did he seek any 
type of credit for the temporary alimony he paid during the 
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appeal to be applied against either the permanent alimony award, 
if any, or the division of marital property, should his challenge to 
permanent alimony be successful on appeal. Given the presenta- 
tion of claims for appellate review, the Court of Appeals did not 
address the award of temporary alimony pending appeal in its 
memorandum opinion. See Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000) (to be considered by 
appellate court, alleged error must be both specifically assigned 
and specifically argued in brief). In the appeal of the decree, the 
Court of Appeals affirmed the decree in all respects, except for 
the award of permanent alimony. 

(5] Prior cases of this court demonstrate that in dissolution 
actions, a challenge to an award of temporary alimony pending 
appeal is to be brought at the same time as the appeal of the 
decree of dissolution. See, e.g., Davidson v. Davidson, 254 Neb. 
656, 578 N.W.2d 848 (1998) (claim that trial court erred in not 
allowing credit toward permanent alimony for temporary 
alimony paid pending appeal); Isenberger v. Isenberger, 239 
Neb. 706, 477 N.W.2d 927 (1991) (same); Seemann v, Seemann, 
225 Neb. 116, 402 N.W.2d 883 (1987) (challenge to trial court’s 
order allowing credit against property settlement for temporary 
support paid pending appeal); Barnes v. Barnes, 192 Neb. 295, 
220 N.W.2d 22 (1974) (credit sought against permanent BIOny 
award for temporary alimony paid pending appeal). 

In Olson v. Olson, 195 Neb. 8, 236 N.W.2d 618 (1975), a case 
procedurally similar to the instant appeal, the district court 
entered the divorce decree, awarding the petitioner alimony in a 
lump-sum amount, payable by the respondent in 10 annual 
installments. After the decree was entered and following a hear- 
ing, the respondent was ordered to pay the petitioner temporary 
support during the pendency of the appeal. The petitioner 
appealed, and the respondent cross-appealed. On appeal, the 
respondent specifically claimed he was entitled to a credit of the 
amounts he paid petitioner pending appeal against the lump-sum 
award of alimony. Although this court rejected on the merits the 
respondent’s appeal for a credit, we noted that the respondent 
had followed the proper procedure. 

There is considerable logic supporting the procedure by which 
a temporary award of alimony pending appeal is to be considered 
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in the appeal of the divorce decree. Consideration of temporary 
alimony pending appeal in an appeal of a decree permits the 
appellate court to rule on the propriety of temporary payments in 
connection with its ruling on permanent alimony and other mat- 
ters such as division of property and modification of the decree 
if necessary. If the alimony award is reversed or modified, the 
appellate court can order, inter alia, that the temporary payments 
be applied to permanent alimony or credited against property 
division. See Isenberger v. Isenberger, supra. Thus, had Terry 
raised a challenge to the award of temporary alimony pending 
appeal at the same time he challenged the award of permanent 
alimony, the Court of Appeals could have decided the propriety 
of the temporary award, as well as determined the issue of what 
credit or adjustment to which Terry may have been entitled. Had 
Terry followed the prescribed procedure, Terry’s current attempt 
to gain relief from the temporary alimony payments made during 
the appeal by collaterally attacking the order awarding temporary 
alimony through a motion to quash would have been obviated. 
Not having challenged the temporary award of alimony pending 
appeal in the appeal of the decree, the order awarding temporary 
alimony pending appeal remained in effect, and Terry remained 
liable therefor until the mandate was spread on the record. See, 
Neb. Rev. Stat. § 42-365 (Reissue 1998); State v. Kinser, 256 
Neb. 56, 588 N.W.2d 794 (1999). 

In his reply brief, Terry argues that this court’s decision in 
Aspinwall vy. Aspinwall, 18 Neb. 463, 25 N.W. 623 (1885), pre- 
cludes an appeal of a temporary award of alimony because the 
temporary order is not final. Terry misunderstands the Aspinwall 
opinion. In Aspinwall, we held that an order awarding temporary 
alimony prior to the entry of the decree of dissolution is not a 
final order. We said “[t]he principal thing sought and litigated 
for in the action is a divorce, and no judgment or decree in the 
case can be considered final unless it either awards or denies 
such divorce.” 18 Neb. at 464, 25 N.W. at 623-24. Thus, we held 
in Aspinwall that an order awarding temporary alimony during 
the pendency of the case and prior to the entry of a divorce 
decree was not a final, appealable order. 

[6] The purpose of a temporary alimony award prior to a 
decree is to provide temporary support during the dissolution 
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proceedings, see, generally, Kricsfeld v. Kricsfeld, 8 Neb. App. 
1, 588 N.W.2d 210 (1999), and such temporary alimony termi- 
nates when the divorce decree is entered, see, e.g., Rickus v. 
Rickus, 184 Neb. 833, 172 N.W.2d 628 (1969). The purposes of 
an award of temporary alimony pending appeal include provid- 
ing for support pending appeal and, by virtue of the award being 
denominated “temporary,” permitting the recipient of the 
alimony award to appeal its sufficiency without being deemed to 
have accepted its benefits and having waived an appeal thereof. 
See Fletcher v. Fletcher, 227 Neb. 179, 416 N.W.2d 570 (1987). 
Based on the foregoing, we conclude that the proper manner by 
which Terry should have challenged the award of temporary 
alimony pending appeal was in the appeal of the decree, and 
having failed to do so, he waived such challenge. 


CONCLUSION 
Terry’s motion to quash is an improper attempt to collaterally 
attack the district court’s October 18, 1996, order awarding 
Kathryn temporary alimony pending appeal. For the reasons set 
forth above, we affirm the district court’s order overruling 
Terry’s motion to quash. 
AFFIRMED. 


RHONDA HAUSER, APPELLEE, V. STEVEN HAUSER, APPELLANT. 
611 N.W.2d 840 


Filed June 9, 2000. No. S-99-566. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does not 
involve a factual dispute is determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent from the lower court’s 
decision. 

2. Constitutional Law: Appeal and Error. An appellate court will not consider a con- 
stitutional question unless it has been properly presented to the trial court for 
disposition. 

3. Appeal and Error. Errors that are assigned but not argued will not be addressed by 
an appellate court. 

4. Moot Question: Appeal and Error. Under certain circumstances, an appellate court 
may entertain the issues presented by a moot case when the claims presented involve 
a matter of great public interest or when other rights or liabilities may be affected by 
the case’s determination. 
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Appeal from the District Court for Lincoln County: DoNALD 
E. Row.anps II, Judge. Appeal dismissed. 


P. Bradley Dawson, of Clough, Dawson, Piccolo & Jones, for 
appellant. 


Timothy P. Brouillette, of Elliott & Brouillette, for appellee. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


HENnpry, C.J. 
. INTRODUCTION 
On March 24, 1999, the district court for Lincoln County 
granted Rhonda Hauser an ex parte protection order against 
Steven Hauser. After a show cause hearing conducted on April 
21, the court concluded that the protection order should remain 
in force for 1 year. Steven appeals. 


FACTUAL BACKGROUND 

On December 30, 1998, Rhonda filed a petition and affidavit 
to obtain a domestic abuse protection order against her then 
husband, Steven. At the time, Steven was employed by the 
Nebraska State Patrol. In her petition, Rhonda described two 
instances of domestic abuse. The court granted the ex parte pro- 
tection order on December 31. 

Thereafter, on January 10, 1999, the parties were given leave 
to submit supplemental affidavits on the issue of whether the 
protection order should remain in force for 1 year. In her sup- 
plemental affidavit, Rhonda alleged several more instances of 
abuse by Steven. Steven’s affidavit denied Rhonda’s claims and 
asserted that she had assaulted him twice during the marriage. In 
response to this evidence the court dismissed the petition on 
January 26, ruling that “the protection order previously entered 
should be dismissed, without prejudice” because it was 
presently “impossible to determine the true course of events.” 

On March 23, 1999, Rhonda filed a second petition for a pro- 
tection order against Steven. The second petition alleged the 
same two incidents of abuse from the first petition and also 
noted that Steven had now been charged with assault regarding 
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these incidents. On March 24, the court entered an ex parte 
domestic abuse order. 

Steven brought a motion to dismiss the petition, arguing that 
the court’s previous dismissal without prejudice of the first peti- 
tion for a protection order was “res judicata” for purposes of the 
second petition. The trial court overruled this motion, and a 
hearing was held on April 21, 1999, to determine whether the 
protection order should remain in effect for 1 year. 

At the hearing, Rhonda testified about the two incidents 
alleged in the second petition and an additional incident which 
occurred on February 3, 1998. Steven’s attorney objected, 
stating 

at this time I would move — make an objection on the 
basis that it [the February 3, 1998, incident] is not in con- 
formity with the petition and affidavit to obtain a protec- 
tion order filed on behalf of the petitioner herein as there is 
no allegation concerning February 1998 made in writing or 
in support of her affidavit used to obtain the order. 

The trial court overruled the objection. Rhonda then testified 
regarding three other incidents of abuse. Steven’s attorney 
objected to this testimony on the same grounds. His objections 
were again overruled. Steven’s attorney cross-examined Rhonda 
on all aspects of her testimony. In addition, there was testimony 
at trial that the assault charges pending against Steven had been 
reduced from felony assault to a misdemeanor. Steven did not 
testify. 

The trial judge found that the evidence showed Steven 
engaged in acts of violence against Rhonda during calendar year 
1998 and that Rhonda was legitimately in fear of Steven. 
Accordingly, the court ordered that the protection order entered 
on March 24, 1999, remain in effect for 1 year. Steven appeals 
from this ruling. We moved the case to our court pursuant to our 
authority to regulate the caseloads of this court and the 
Nebraska Court of Appeals. Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 


ASSIGNMENTS OF ERROR 
Steven asserts, restated, that the trial court erred in (1) violat- 
ing his right to procedural due process by overruling his objec- 
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tions to testimony regarding incidents not pled in the second 
petition, (2) determining that the second protection order peti- 
tion was not barred under the doctrine of res judicata, and (3) 
finding that Rhonda met her burden of proof to show that the 
permanent protection order should be granted. 


STANDARD OF REVIEW 
[1] A jurisdictional question that does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde-— 
pendent from the lower court’s decision. Hron v. Donlan, ante p. 
259, 609 N.W.2d 379 (2000). 


ANALYSIS 

[2] Regarding Steven’s due process claim, it is a longstanding 
rule that “for a question of constitutionality to be considered on 
appeal, it must have been properly raised in the trial court.” State 
ex rel. Shepherd v. Neb. Equal Opp. Comm., 251 Neb. 517, 521, 
557 N.W.2d 684, 689 (1997). The record shows that Steven did 
not raise any issue of procedural due process before the trial 
court. An appellate court will not consider a constitutional ques- 
tion unless it has been properly presented to the trial court for 
disposition. State ex rel. Sileven v. Spire, 243 Neb. 451, 500 
N.W.2d 179 (1993). For this reason we will not consider 
Steven’s due process claim. 

(3] We also note that although Steven assigns as error the suf- 
ficiency of the evidence used to enter the protection order, he 
devotes no argument in his brief to this issue. Errors that are 
assigned but not argued will not be addressed by an appellate 
court. State v. Baue, 258 Neb. 968, 607 N.W.2d 191 (2000); 
State v. Harrold, 256 Neb. 829, 593 N.W.2d 299 (1999). We 
will, therefore, not address this assignment of error. Thus, the 
only remaining issue before us is Steven’s claim that the second 
protection order is barred by res judicata. 

[4] Because the protection order in this case has expired, the 
remaining issue presented has ceased to exist, rendering the case 
moot. Appeals involving the granting of a protection order will 
almost always be moot before the case is heard because of the 
time-limited nature of a protection order. Hron, supra; Elstun v. 
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Elstun, 257 Neb. 820, 600 N.W.2d 835 (1999). However, we 
have recognized that under certain circumstances, an appellate 
court may entertain the issues presented by a moot case when 
the claims presented involve a matter of great public interest or 
when other rights or liabilities may be affected by the case’s 
determination. Jd. 

In determining whether the public interest exception should 
be invoked, the court considers the public or private nature of 
the question presented, the desirability of an authoritative adju- 
dication for future guidance of public officials, and the likeli- 
hood of future recurrence of the same or a similar problem. 
Hron, supra; Greater Omaha Realty Co. v. City of Omaha, 258 
Neb. 714, 605 N.W.2d 472 (2000). 

Steven’s res judicata claim does not merit the application of 
the public interest exception. His claim is private and unique to 
the facts of this particular case, and as such, an authoritative 
adjudication for future guidance would be of limited value. See 
Hron v. Donlan, ante p. 259, 609 N.W.2d 379 (2000). 

Neither does the expired protection order at issue in this case 
affect any other rights or liabilities. While Steven alleges in his 
brief that because of the granting of the protection order he 
“may be subject to certain employment ramifications [or] that he 
may also face future state misdemeanor or felony criminal pros- 
ecutions under §42-924 [and] 18 U.S.C. §2261(a)(1) or 18 
U.S.C. §2261 (a)(2),” brief for appellant at 14, the record is 
devoid of any evidence to show that Steven was criminally con- 
victed of any crime as a result of the issuance of the protection 
order, or that any other rights or liabilities were actually affected 
by the issuance of the protection order. Steven has failed to 
demonstrate any reason which would justify the application of 
any exception to the mootness doctrine. See, Hron, supra; 
Elstun, supra. 


CONCLUSION 
Because we have concluded that this appeal is moot and that 
no exceptions to the mootness doctrine apply, the appeal is dis- 
missed. 
APPEAL DISMISSED. 
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Tm D. RUBLE AND KAREN L. RUBLE, APPELLEES, V. HAROLD 
REICH, DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLANT, 
AND TIM FRANCIS AND Woops Bros. REALTY, INC., 
THIRD-PARTY DEFENDANTS, APPELLEES. 

611 N.W. 2d 844 


Filed June 9, 2000. No. S-99-596. 


1. Contracts: Appeal and Error. The construction of a contract is a matter of law, 
in connection with which an appellate court has an obligation to reach an inde- 
pendent, correct conclusion irrespective of the determinations made by the court © 
below. 

2. Breach of Contract: Damages: Appeal and Error. A suit for damages arising from 
breach of a contract presents an action at law. In a bench trial of a law action, the trial 
court’s factual findings have the effect of a jury verdict and will not be disturbed on 
appeal unless clearly wrong. 

3. Contracts. In interpreting a contract, we must first determine, as a matter of law, 
whether the contract is ambiguous. 

4. Judgments: Appeal and Error. When an appellate court is deciding questions of 
law, the court has an obligation to resolve the questions independent of the conclu- 
sions reached by the trial court. 

5. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, or 
provision in the contract has, or is susceptible of, at least two reasonable but conflict- 
ing interpretations or meanings. 

6. Contracts. A determination as to whether ambiguity exists in a contract is to be made 
on an objective basis, not by the subjective contentions of the parties; thus, the fact 
that the parties have suggested opposing meanings of the disputed instrument does not 
necessarily compel the conclusion that the instrument is ambiguous. 

7. Contracts: Evidence. If a contract is ambiguous, the meaning of the contract is a 
question of fact, and a court may consider extrinsic evidence to determine the mean- 
ing of the contract. 

8. Contracts. The meaning of an unambiguous contract is a question of law. 

9. Contracts: Intent. When a contract is unambiguous, the intentions of the parties must 
be determined from the contract itself. 

10. Contracts. A contract is viewed as a whole in order to construe it. 


11. __. A contract written in clear and unambiguous language is not subject to interpre- 
tation or construction and must be enforced according to its terms. 
12. ___. The terms of a contract are to be accorded their plain and ordinary meaning as 


ordinary, average, or reasonable persons would understand them. 

13. Breach of Contract: Damages. In a breach of contract case, the ultimate objective of 
a damages award is to put the injured party in the same position the injured party 
would have occupied if the contract had been performed, that is, to make the injured 
party whole. 

14. Damages: Pleadings: Proof. Damages, like any other element of a plaintiff's cause 
of action, must be pled and proved, and the burden is on the plaintiff to offer evidence 
sufficient to prove the plaintiff's alleged damages. 
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15. Breach of Contract: Damages. In measuring damages for a breach of contract, any 
cost or other loss that is avoided by the injured party’s not having to perform is 
deducted from the amount of damages incurred. 

16. ; __. In considering the amount of damages in breach of contract cases, the trier 


of fact, in applying the general rule on damages, must also bear in mind that gener- 
ally speaking, the losses sustained by reason of the breach or the gains prevented are 
both actual and consequential damages. Of necessity, this requires consideration of 
the concepts of mitigation on the part of the nondefaulting party and savings realized 
through the breach. 


Appeal from the District Court for Lancaster County, 
BERNARD J. McGINN, Judge, on appeal thereto from the County 
Court for Lancaster County, LAauRIE J. YARDLEY, Judge. 
Judgment of District Court affirmed as modified. 


Timothy L. Moll, of Rembolt Ludtke & Berger, for appellant. 


R. Kent Radke for appellees Tim D. Ruble and Karen L. 
Ruble. 


Jeanelle R. Robson, of Knudsen, Berkheimer, Richardson & 
Endacott, for appellees Tim Francis and Woods Bros. Realty, 
Inc. 


WRIGHT, CONNOLLY, GERRARD, MCCORMACK, and 
MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

This is a breach of contract action brought by Tim D. Ruble 
and Karen L. Ruble to recover damages for a breach of a real 
estate purchase agreement by Harold Reich. Reich denied the 
Rubles’ claim and brought a third-party complaint against Tim 
Francis and Woods Bros. Realty, Inc. (Woods Bros.), alleging 
that if there was a breach, any damages are the responsibility of 
Francis and Woods Bros. The county court found that Reich had 
breached the contract and awarded the Rubles damages. The 
county court also found in favor of Francis and Woods Bros. On 
appeal, the district court affirmed the judgment of the county 
court. Reich appealed, and on our own motion, we removed the 
matter to our docket pursuant to our authority to regulate the 
caseloads of this court and the Nebraska Court of Appeals. 
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BACKGROUND 

In May 1996, Reich listed his residence located at 4345 F 
Street in Lincoln, Nebraska, with Woods Bros. Francis, a real 
estate broker for Woods Bros., marketed the property. 

At some point in May or June, the Rubles contacted Jackie 
Taylor, a mortgage loan officer with Commercial Federal Bank, 
and obtained preapproval for a loan, allowing the Rubles to 
determine the price range of a home they could afford. 

On July 28, 1996, the Rubles, through their real estate 
agent, executed a written offer to purchase Reich’s residence 
for $83,000. The relevant sections of the offer for purposes of 
this case are set forth below. Paragraph 2 of the offer stated in 
part: 

Buyer is to negotiate a new loan or shall assume the exist- 
ing mortgage or deed of trust . . . . If processing of the loan 
or assumption has not been completed by the lending 
agency by the closing date specified elsewhere in this 
agreement, the time limit shall be automatically extended 
until the lending agency has, in the normal course of its 
business, advised either approval or rejection. . . . If this 
offer is not contingent on the sale of real estate owned by 
Buyer and the lender requires as a condition of granting the 
loan that the real estate owned by the Buyer be sold, then 
Seller shall have the option to declare this agreement null 
and void unless further written agreement between Buyer 
and Seller is obtained. 
Paragraph 2A stated in part that the 
[b]alance shall be paid in cash, or by cashier’s check at 
time of delivery of deed, contingent upon Buyer’s ability to 
obtain a loan, secured by first mortgage or deed of trust, on 
above described Property [4345 F Street] in the amount of 
$62,500. The loan is to be . . . conventional. 
Under “Other Provisions,” the offer stated that the purchase is 
“contingent upon Buyers’ property at 3134 NW _ 7th, Lincoln, 
closing escrow. (This property is currently under contract),” The 
offer also stated that closing was to occur “on August 31, 1996, 
or within Q days after loan approval, whichever shall last occur.” 
On July 29, acting through Francis, Reich accepted the Rubles’ 
offer, thereby creating a contract between the parties. 
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As stated in the purchase agreement, the loan the Rubles were 
applying for was a conventional loan for $62,500 from 
Commercial Federal Bank. The purchase price for Reich’s resi- 
dence was $83,000. The Rubles intended to use the money they 
would get from the equity in the sale of their residence at 3134 
N.W. 7th Street as a downpayment on the purchase of Reich’s 
residence. 

Sometime in the middle of August, the Rubles realized they 
would not be able to close on August 31, 1996, because of a 
problem with the sale of their residence at 3134 N.W. 7th Street. 
On August 16, Reich received a telephone message which 
Francis had left on Reich’s answering machine. The message 
indicated that the Rubles would not be able to close on August 
31. After the telephone message on August 16, Reich and 
Francis had no contact until the middle of September when 
Francis left another telephone message for Reich asking 
whether the Rubles could move into Reich’s residence prior to 
the upcoming closing date. Upon receiving the message, Reich 
called Francis and told him that he did not want to proceed with 
the closing. On September 26, the Rubles closed on the sale of 
their residence at 3134 N.W. 7th Street and were ready to close 
on the purchase of Reich’s residence on the same day. The clos- 
ing on the sale/purchase of Reich’s residence did not occur. 

The Rubles subsequently filed suit against Reich in county 
court alleging that on September 26, 1996, they were advised of 
their loan approval and that on that date, they were ready, will- 
ing, and able to close on the purchase of Reich’s residence, and 
that Reich failed to close on September 26, thereby breaching 
the contractual obligations in the agreement. The Rubles’ peti- 
tion sought to recover various items of special damages. Reich 
denied the allegations against him in his answer, and subse- 
quently, he filed a third-party complaint against Francis and 
Woods Bros. alleging that any breach of the purchase agreement 
and any damages resulting therefrom were caused by the acts 
and omissions of Francis and Woods Bros. 

The county court entered an order finding that Reich had 
breached the purchase agreement and awarded the Rubles the 
following damages: $307.82 for hotel rooms; $4,650 for house 
rental fees; $500 for earnest money; $435 for loan and inspec- 
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tion fees; and $263.81 for truck rental fees. As to the third-party 
complaint, the county court found in favor of Francis and Woods 
Bros. and dismissed the third-party complaint. Reich motioned 
for a new trial, which was overruled. Reich timely appealed to 
the district court, which affirmed the judgment of the county 
court in all respects. The district court held: 

It is the opinion of this Court that the contract to pur- 
chase was extended automatically by the terms of the con- 
tract and that there was no “loan approval” until 
Commercial Federal Bank was able to fund the loan. 
Commercial Federal would not fund the loan until the sale 
of [the Rubles’] property closed enabling [the Rubles] to 
make the required down payment on the Commercial 
Federal Bank loan. Regarding the issue of damages, it 
appears that the [Rubles] proved their damages with as 
much certainty as this case permits. 

Reich appealed from the district court’s order. 


ASSIGNMENTS OF ERROR 

Reich assigns that the district court erred in affirming the 
county court’s (1) finding that the contract between the parties 
obligated Reich to close on the sale of his house on a date later 
than the closing date stated in the contract, (2) awarding dam- 
ages because a substantial portion of the damages was not actu- 
ally suffered by the Rubles, and (3) finding that Francis and 
Woods Bros. did not breach their fiduciary duty to Reich. 


SCOPE OF REVIEW 

[1] The construction of a contract is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the determinations 
made by the court below. Ray Tucker & Sons v. GTE Directories 
Sales Corp., 253 Neb. 458, 571 N.W.2d 64 (1997); McDonald’s 
Corp. v. Goler, 251 Neb. 934, 560 N.W.2d 458 (1997). 

[2] A suit for damages arising from breach of a contract pre- 
sents an action at law. In a bench trial of a law action, the trial 
court’s factual findings have the effect of a jury verdict and will 
not be disturbed on appeal unless clearly wrong. Bachman v. 
Easy Parking of America, 252 Neb. 325, 562 N.W.2d 369 (1997). 
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ANALYSIS 


BREACH OF CONTRACT 

Reich contends that he did not breach the contract by failing 
to close on September 26, 1996. The district court concluded 
that the Rubles did not have final “loan approval” until they 
closed on the sale of their residence at 3134 N.W. 7th Street on 
September 26 and that therefore, the August 31 closing date was 
automatically extended and Reich was obligated to close on 
September 26. Reich argues that the district court’s interpreta- 
tion of “loan approval” was incorrect and that the Rubles 
already had “loan approval” on August 31. Reich contends that 
because the Rubles had loan approval on August 31, the closing 
should have occurred on that date and that he was not obligated 
to close at a later date. We must determine at what point the 
Rubles had “loan approval” within the meaning of the agree- 
ment. We are specifically concerned with the provision in the 
agreement that stated “[c]losing of the sale shall be on August 
31, 1996, or within 0 days after loan approval, whichever shall 
last occur.” 

Reich argues that “loan approval” relates to the completion of 
the loan application process, and not to the satisfaction of all 
preconditions to funding the loan. In other words, Reich argues 
that the sale of the Rubles’ residence at 3134 N.W. 7th Street 
was not a condition of loan approval and that by August 31, 
1996, the Rubles’ lender had completed the processing of the 
Rubles’ loan application and therefore, the Rubles had loan 
approval on August 31. It is worth noting that Reich’s assertion 
to this court that the Rubles had loan approval on August 31 is 
inconsistent with a claim made by Reich in his answer to the 
Rubles’ petition. In Reich’s answer, he alleged that the Rubles 
failed to ensure that the processing of the loan was complete by 
the closing date in the agreement, thereby admitting that the 
Rubles did not have loan approval on August 31. Reich now 
contends that the processing of the loan was complete and that 
the Rubles had loan approval on August 31. 

The Rubles contend that final loan approval did not occur 
until their home at 3134 N.W. 7th Street closed because it was 
at this point that Commercial Federal Bank was willing to fund 
the loan. 
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[3,4] In interpreting a contract, we must first determine, as a 
matter of law, whether the contract is ambiguous. Estate of Stine 
v. Chambanco, Inc., 251 Neb. 867, 560 N.W.2d 424 (1997). 
When an appellate court is deciding questions of law, the court 
has an obligation to resolve the questions independent of the 
conclusions reached by the trial court. Plambeck v. Union 
Pacific RR. Co., 244 Neb. 780, 509 N.W.2d 17 (1993). 

[5-9] A contract is ambiguous when a word, phrase, or provi- 
sion in the contract has, or is susceptible of, at least two reason- 
able but conflicting interpretations or meanings. Estate of Stine 
v. Chambanco, Inc., supra. A determination as to whether ambi- 
guity exists in a contract is to be made on an objective basis, not 
by the subjective contentions of the parties; thus, the fact that 
the parties have suggested opposing meanings of the disputed 
instrument does not necessarily compel the conclusion that the 
instrument is ambiguous. /d. If a contract is ambiguous, the 
meaning of the contract is a question of fact, and a court may 
consider extrinsic evidence to determine the meaning of the con- 
tract. Plambeck v. Union Pacific RR. Co., supra. In contrast, the 
meaning of an unambiguous contract is a question of law. Kropp 
v. Grand Island Pub. Sch. Dist. No. 2,246 Neb. 138,517 N.W.2d 
113 (1994). When a contract is unambiguous, the intentions of 
the parties must be determined from the contract itself. Id.; 
Properties Inv. Group v. Applied CONTEC AHORS, 242 Neb. 
464, 495 N.W.2d 483 (1993). 

In this case, we are concerned with the phrase “loan 
approval” as used in the agreement. We determine that the 
phrase “loan approval” is unambiguous because it cannot be 
fairly interpreted in more than one way. 

[10-12] We view a contract as a whole in order to construe it. 
Bachman vy. Easy Parking of America, 252 Neb. 325, 562 
N.W.2d 369 (1997); Baker’s Supermarkets v. Feldman, 243 Neb. 
684, 502 N.W.2d 428 (1993). A contract written in clear and 
unambiguous language is not subject to interpretation or con- 
struction and must be enforced according to its terms. 
McDonald’s Corp. v. Goler, 251 Neb. 934, 560 N.W.2d 458 
(1997); C.S.B. Co. v. Isham, 249 Neb. 66, 541 N.W.2d 392 
(1996). The terms of a contract are to be accorded their plain 
and ordinary meaning as ordinary, average, or reasonable per- 
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sons would understand them. McDonald’s Corp. v. Goler, supra; 
Daehnke v. Nebraska Dept. of Soc. Servs., 251 Neb. 298, 557 
N.W.2d 17 (1996). 

Under the plain meaning of “loan approval,” approval does 
not exist until all of the contingencies placed on the granting of 
the loan by the lending agency are met and the lending agency 
agrees to fund the loan. In the instant case, when we construe 
the contract as a whole, the Rubles did not receive loan approval 
until they closed on the sale of their residence at 3134 N.W. 7th 
Street. 

In making this determination, we first consider the provision 
in the contract which states “{c]losing of the sale shall be on 
August 31, 1996, or within Q days after loan approval, 
whichever shall last occur.” It is clear from this provision that if 
the Rubles did not have loan approval by August 31, the closing 
date was automatically extended to the date when the Rubles 
obtained loan approval. Similarly, if the Rubles had obtained 
loan approval before August 31, closing would not have 
occurred until August 31 because the provision stated 
“whichever shall last occur.” 

Second, we consider the provision in paragraph 2 which 
states that “[i]f processing of the loan or assumption has not 
been completed by the lending agency by the closing date spec- 
ified elsewhere in this agreement, the time limit shall be auto- 
matically extended until the lending agency has, in the normal 
course of its business, advised either approval or rejection.” This 
provision demonstrates that processing continues until the bank 
gives formal approval or rejection of the loan. Processing of the 
loan is not complete when the paperwork is done but there are 
still contingencies that must be met before the lending agency 
will give approval. This provision also makes it clear that the 
August 31 closing date specified in the agreement is automati- 
cally extended if the buyer’s lending agency has yet to advise 
either approval or rejection of the loan. 

Third, we consider another portion of paragraph 2 which 
States: 

If this offer is not contingent on the sale of real estate 
owned by Buyer and the lender requires as a condition of 
granting the loan that the real estate owned by Buyer be 
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sold, then Seller shall have the option to declare this agree- 

ment null and void unless further written agreement 

between Buyer and Seller is obtained. 
This provision makes it clear that if the Rubles had not made the 
sale of their residence at 3134 N.W. 7th Street a condition of 
their offer and the Rubles’ lender required as a condition of 
approving the loan that the Rubles’ residence be sold, Reich 
would have had the option of declaring the agreement void. 
However, the Rubles did make the offer contingent on the sale 
of their residence at 3134 N.W. 7th Street, making it apparent 
that the Rubles’ lending agency would require the sale of the 
Rubles’ residence as a condition of loan approval. 

When we construe the terms of the contract as a whole, it is 
apparent that the Rubles’ loan approval was contingent on the 
sale of their residence at 3134 N.W. 7th Street. The Rubles had 
not closed on the sale of their residence on August 31, 1996, so 
pursuant to the agreement, the closing date on the sale/purchase 
of Reich’s residence was automatically extended until the 
Rubles obtained loan approval. Reich was obligated to close 
after August 31. 


DAMAGES 

A suit for damages arising from breach of a contract presents 
an action at law. In a bench trial of a law action, the trial court’s 
factual findings have the effect of a jury verdict and will not be 
disturbed on appeal unless clearly wrong. Bachman v. Easy 
Parking of America, 252 Neb. 325, 562 N.W.2d 369 (1997). 

The county court found Reich liable for the following dam- 
ages: $307.82 for hotel rooms; $4,650 for house rental fees; $500 
for earnest money; $435 for loan and inspection fees; and $263.81 
for truck rental fees. Reich contests only the county court’s cal- 
culation of the award for house rental fees. Reich contends that 
the amount of house rental fees awarded exceeds the actual dam- 
ages suffered by the Rubles. The county court’s calculation was 
based upon Karen Ruble’s testimony that the Rubles had to rent a 
house for 6 months due to Reich’s breaching the contract and had 
paid monthly rent of $775 for a total of $4,650. 

Reich argues that the Rubles should not be awarded the full 
$775 a month they paid for rent because the evidence shows that 
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the Rubles did not suffer damages of $775 per month. Reich 
relies on the testimony of Karen Ruble, wherein she stated that 
while the Rubles were renting, they did not have to pay the 
monthly mortgage payments they would have had to pay if the 
closing on Reich’s residence had occurred. Karen Ruble also tes- 
tified that the Rubles’ mortgage payment to Commercial Federal 
Bank was “going to be like $630.” Of this amount, approximately 
$130 would have been applied toward taxes and insurance and 
the balance would have been applied to principal and interest. 
Reich contends that this evidence establishes that by renting, the 
Rubles avoided $630 per month in mortgage payments and that 
therefore, their actual damages in house rental fees were only 
$145 per month ($775 less $630) for 6 months for a total of $870, 
rather than $4,650 as awarded by the county court. 

[13] In a breach of contract case, the ultimate objective of a 
damages award is to put the injured party in the same position 
the injured party would have occupied if the contract had been 
performed, that is, to make the injured party whole. Radecki v. 
Mutual of Omaha Ins. Co., 255 Neb. 224, 583 N.W.2d 320 
(1998); Vowers & Sons, Inc. v. Strasheim, 254 Neb. 506, 576 
N.W.2d 817 (1998). 

[14] Damages, like any other element of a plaintiff’s cause of 
action, must be pled and proved, and the burden is on the plain- 
tiff to offer evidence sufficient to prove the plaintiff’s alleged 
damages. World Radio Labs. v. Coopers & Lybrand, 251 Neb. 
261, 557 N.W.2d 1 (1996). 

The Rubles sufficiently proved that they incurred house rental 
payments of $775 per month for 6 months. The question 
becomes whether the district court erred in failing to reduce the 
amount awarded by the county court for rent payments because 
the Rubles would have had to pay mortgage payments in lieu of 
the rent payments if the contract had not been breached. 

[15,16] In measuring damages for a breach of contract, any 
cost or other loss that is avoided by the injured party’s not hav- 
ing to perform is deducted from the amount of damages 
incurred. Restatement (Second) of Contracts § 347(c) (1981). 
This court has also held: 

In considering the amount of damages in breach of con- 
tract cases, the trier of fact, in applying the general rule on 
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damages, must also bear in mind that generally speaking 
the losses sustained by reason of the breach or the gains 
prevented are both actual and consequential damages. Of 
necessity this requires consideration of the concepts of 
mitigation on the part of the nondefaulting party and sav- 
ings realized through the breach. 

(Emphasis supplied.) Wells Fargo Alarm Serv. v. Nox-Crete 

Chem., 229 Neb. 43, 47, 424 N.W.2d 885, 889 (1988). 

Karen Ruble testified that the total monthly mortgage pay- 
ment on Reich’s residence would have been $630 and that of 
this amount, $130 would have been applied toward taxes and 
insurance and $500 would have been applied toward principal 
and interest. We cannot conclude that the $500 per month that 
would have been applied toward principal and interest is equiv- 
alent to $500 paid toward a rent payment such that it should be 
deducted from the Rubles’ damages award. A $500 payment that 
is applied toward principal and interest has benefits, such as 
building equity and creating tax deductions, that a $500 rent 
payment does not have. The Rubles, in making rent payments 
instead of mortgage payments, were denied these benefits. 
Therefore, we conclude that $500 of the $630 a month that the 
Rubles would have paid in mortgage payments should not be 
deducted from the damages award. However, the $130 of the 
monthly mortgage payment that would have been applied 
toward taxes and insurance was savings realized through the 
breach and should have been deducted from the damages. Karen. 
Ruble also testified that the first mortgage payment on Reich’s 
residence would not have been due until a month later than their 
first rent payment. Therefore, the $130 should not be deducted 
from the first month’s rent payment. The Rubles’ house rental 
damages are modified as follows: $775 for the first month, and 
$645 per month ($775 less $130) for the other 5 months of rent 
payments, for a total of $4,000 awarded for house rental pay- 
ments. The other damages awarded by the county court and 
affirmed by the district court remain unchanged. 


THIRD-PARTY COMPLAINT 
Finally, Reich argues that the district court erred in affirming 
the county court’s finding that Francis and Woods Bros. did not 
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breach their fiduciary duty to Reich. Reich alleges that Francis 
breached his duty by failing to disclose to Reich that he was 
obligated to close after August 31, 1996. 

In 1994, the Legislature adopted a statutory system regulating 
the relationship between real estate agents or salespersons and 
persons who are sellers, landlords, buyers, or tenants of rights 
and interests in real property. See Neb. Rev. Stat. §§ 76-2401 to 
76-2430 (Reissue 1996). The Legislature established that the 
sections of the new codified system “shall supersede the duties 
and responsibilities of the parties under the common law, 
including fiduciary responsibilities of an agent to a principal.” 
§ 76-2429. Under this statutory scheme, specifically 
§ 76-2417(1) in pertinent part, a seller’s agent owes the follow- 
ing duties and obligations to his principal: 

(a) To perform the terms of the written agreement made 
with the client; 

(b) To exercise reasonable skill and care for the client; 

(c) To promote the interests of the client with the utmost 
good faith, loyalty, and fidelity, including: 

(i) Seeking a price and terms which are acceptable to the 
client, except that the licensee shall not be obligated to 
seek additional offers to purchase the property while the 
property is subject to a contract for sale or to seek addi- 
tional offers to lease the property while the property is sub- 
ject to a lease or letter of intent to lease; 

(ii) Presenting all written offers to and from the client in 
a timely manner regardless of whether the property is sub- 
ject to a contract for sale or lease or a letter or intent to lease; 

(iii) Disclosing in writing to the client all adverse mate- 
rial facts actually known by the licensee; and 

(iv) Advising the client to obtain expert advice as to 
material matters about which the licensee knows but the 
specifics of which are beyond the expertise of the licensee; 

(d) To account in a timely manner for all money and 
property received; 

(e) To comply with all requirements of sections 76-2401 
to 76-2430, the Nebraska Real Estate License Act, and any 
rules and regulations promulgated pursuant to such sec- 
tions or act; and 
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(f) To comply with any applicable federal, state, and 
local laws, rules, regulations, and ordinances, including 
fair housing and civil rights statutes and regulations. 

Reich has not proved that Francis breached any of these statu- 
tory duties. Reich claims that once Francis knew that the Rubles 
were not going to close on August 31, 1996, Francis had a duty 
to tell Reich that he was obligated to close after August 31. As 
stated above, the agreement unambiguously stated that the clos- 
ing date was automatically extended if the Rubles did not have 
loan approval by August 31. Reich’s obligation to close after 
August 31 was clear from the contract terms themselves. Reich 
had an opportunity to read the contract, and he then signed the 
contract. Francis did not breach a duty by failing to explain a 
term of the contract that was apparent from the face of the con- 
tract itself. 


CONCLUSION 

The purchase agreement between the parties obligated Reich 
to close after the date specified in the agreement, August 31, 
1996, if the Rubles did not have loan approval as of that date. 
The Rubles did not receive loan approval until September 26, 
and Reich’s failure to close on this date was a breach of the con- 
tract. The Rubles are entitled to $775 for the first month, and 
$645 per month ($775 less $130) for the other 5 months of rent 
payments, for a total of $4,000 awarded for house rental pay- 
ments. The other damages awarded by the county court and 
affirmed by the district court remain unchanged. The district 
court’s decision upholding the county court’s dismissal of the 
third-party complaint against Francis and Woods Bros. is 
affirmed. 

AFFIRMED AS MODIFIED. 
HENpry, C.J., and STEPHAN, J., not participating. 
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Ep HoszA, APPELLANT, V. SEEDORFF MASONRY, INC., 
AND CNA INSURANCE COMPANY, APPELLEES. 
611 N.W. 2d 828 


Filed June 9, 2000. No. S-99-1117. 


1. Workers’ Compensation: Appeal and Error. With respect to questions of law in 
workers’ compensation cases, an appellate court is obligated to make its own 
determination. 

2. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

3. Workers’ Compensation. Pursuant to Neb. Rev. Stat. § 48-119 (Reissue 1998), com- 
pensation is to be computed from the date of the injury. 

4. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan- 
guage is to be given its plain and ordinary meaning; an appellate court will not resort 
to interpretation to ascertain the meaning of statutory words which are plain, direct, 
and unambiguous. 

5. Statutes. If the language of a statute is clear, the words of such statute are the end of 
any judicial inquiry regarding its meaning. 

6. Workers’ Compensation: Attorney Fees: Penalties and Forfeitures: Time. Neb. 
Rev. Stat. § 48-125 (Reissue 1998) authorizes a 50-percent penalty payment for wait- 
ing time involving delinquent payment of compensation and an attorney fee, where 
there is no reasonable controversy regarding an employee’s claim for workers’ 
compensation. 

7. Workers’ Compensation: Attorney Fees. Whether a reasonable controversy exists 
under Neb. Rev. Stat. § 48-125 (Reissue 1998) is a question of fact. 

8. Workers’ Compensation: Attorney Fees: Words and Phrases. A reasonable con- 
troversy may exist if there is a question of law previously unanswered by the Supreme 
Court, which question must be answered to determine a right or liability for disposi- 
tion of a claim under the Nebraska Workers’ Compensation Act. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed in part, and in part reversed. 


Todd Bennett, of Rehm Law Firm, P.C., for appellant. 
Scott A. Burcham for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

This case presents the question, From what date are perma- 
nent disability benefits computed under Neb. Rev. Stat. 
§§ 48-119 and 48-121 (Reissue 1998)? The appellant, Ed 
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Hobza, received workers’ compensation benefits for temporary 
disability due to an injury arising out of the course of his 
employment with appellee Seedorff Masonry, Inc. In between 
periods of receiving such benefits, Hobza worked full time and 
did not receive benefits. Hobza subsequently provided notice to 
Seedorff of permanent disability. Appellee CNA Insurance 
Company compensated Hobza for the permanent disability 
computed from the date when Hobza provided notice. Hobza 
then sought waiting-time penalties, interest, and attorney fees 
pursuant to Neb. Rev. Stat. § 48-125 (Reissue 1998) based on 
the argument that he should have been paid a lump sum within 
30 days of giving notice for the periods of time during which he 
worked and did not receive temporary benefits. The Nebraska 
Workers’ Compensation Court denied Hobza’s request, and the 
review panel affirmed, with one judge dissenting. 

We conclude that benefits for Hobza’s permanent disability 
should have been computed from the date of injury. However, 
we also determine that because a reasonable controversy 
existed, Hobza is not entitled to penalties, interest, and attorney 
fees. 


BACKGROUND 

The facts of this case are undisputed. On November 22, 1996, 
Hobza sustained an injury arising out of and in the course of his 
employment with Seedorff. Afterward, he received workers’ 
compensation benefits for periods of temporary total disability. 
During some periods of time, Hobza worked part time and 
received benefits for temporary partial disability. During other 
periods of time, he worked full time and received no payments. 
The parties stipulated that Hobza timely received all temporary 
benefits for which he was entitled. 

On March 2, 1998, Hobza’s physician rendered an opinion 
stating that Hobza had sustained a 15-percent permanent partial 
disability. It is undisputed that Hobza was entitled to receive 
benefits of $395.35 per week for 33° weeks for the permanent 
partial disability. The appellees received notice of the permanent 
disability on March 30. 

As a result of the March 30, 1998, notice, the appellees com- 
menced payments of benefits for the permanent partial disabil- 
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ity computed from March 2. Thus, payments were made from 
the date Hobza received his permanent partial disability rating 
instead of from the date of the injury. It is undisputed that Hobza 
has received all permanent partial disability compensation that 
he would be entitled to under the 15-percent permanent partial 
disability rating. 

On April 8, 1998, Hobza filed a petition in the Workers’ 
Compensation Court seeking waiting-time penalties, interest, 
and attorney fees. Relying on § 48-119, Hobza contended that 
payment for his permanent partial disability should have been 
computed from the date of his injury instead of from the date the 
disability rating was rendered. As a result, Hobza contended that 
he was entitled to a lump-sum payment of all permanent dis- 
ability payments through March 30 and that any payments he 
received after that date were delinquent. Hobza then argued that 
these delinquent payments entitled him to penalties, interest, 
and attorney fees under § 48-125. 

A single judge of the compensation court concluded that pay- 
ments were required to begin from the date Hobza received his 
disability rating. Thus, the court denied Hobza an award under 
§ 48-125. On review, two judges of the review panel determined 
that § 48-121 provided that temporary benefits would cease 
once a permanent disability became ascertainable. The judges 
interpreted § 48-121 to mean that Hobza was not entitled to ben- 
efits until he attained maximum medical improvement and, thus, 
found that the payments at issue were timely made. The judges 
also concluded that the refusal to award penalties, interest, and 
attorney fees was not erroneous because a reasonable contro- 
versy existed due to the fact that the case involved an unan- 
swered question of law. One judge of the review panel dissented, 
concluding that payments should have been computed from the 
date of the injury. 


ASSIGNMENTS OF ERROR 
Hobza assigns that the compensation court erred in holding 
that he became entitled to permanent partial disability from the 
date of maximum medical improvement instead of from the date 
of his injury and in determining that he was not entitled to 
penalties, interest, and attorney fees. 
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STANDARD OF REVIEW 

[1] With respect to questions of law in workers’ compensation 
cases, an appellate court is obligated to make its own determi- 
nation. Acosta v. Seedorf Masonry, Inc., 253 Neb. 196, 569 
N.W.2d 248 (1997); Wilson v. Larkins & Sons, 249 Neb. 396, 
543 N.W.2d 735 (1996). 

[2] Statutory interpretation presents a question of law, in con- 
nection with which an appellate court has an obligation to reach 
an independent conclusion irrespective of the decision made by 
the court below. Jn re Interest of Dustin H. et al., ante p. 166, 
608 N.W.2d 580 (2000); Lyman-Richey Corp. v. Nebraska Dept. 
of Rev., 258 Neb. 908, 606 N.W.2d 813 (2000). 


ANALYSIS 

Hobza contends that § 48-119 requires payment for perma- 
nent partial disability to be computed from the date of the injury. 
As a result, Hobza argues that he should have received perma- 
nent disability benefits during the time periods that he was 
working and not receiving temporary disability benefits. If true, 
Hobza would have then been entitled to payment of these bene- 
fits within 30 days of when he gave notice to the appellees of his 
permanent disability. Thus, Hobza contends that due to the fail- 
ure of the appellees to make such payments within 30 days, he 
is entitled to waiting-time penalties, interest, and attorney fees 
under § 48-125. 

At the time Hobza was receiving benefits, § 48-119 provided: 

No compensation shall be allowed for the first seven 
calendar days after disability begins, except as provided in 
section 48-120, but if disability extends beyond the period 
of seven days, compensation shall begin on the eighth cal- 
endar day after the injury; Provided, however, that if such 
disability continues for six weeks or longer, compensation 
shall be computed from the date of the injury. 

Section 48-121(3) provided: “For disability resulting from 
permanent injury of the following classes, the compensation 
shall be in addition to the amount paid for temporary disability; 
Provided, the compensation for temporary disability shall cease 
as soon as the extent of the permanent disability is ascertainable 


” 
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This court has never directly addressed the date from which 
permanent partial disability is computed when an employee has 
been receiving payments for temporary disability. In Park v. 
School District, 127 Neb. 767, 257 N.W. 219 (1934), we noted 
that compensation for a temporary total injury was to be com- 
puted from the date of the injury. Then, in Klement v. H. P. Lau 
Co., 138 Neb. 144, 292 N.W. 381 (1940), we determined that it 
was not error for the compensation court to award compensation 
for a permanent disability from the date of the injury. However, 
in reaching this determination in Klement, we did not rely on 
§ 48-119. 

[3-5] We conclude that the plain language of § 48-119, in 
effect when Hobza was receiving benefits, dictates that com- 
pensation be computed from the date of the injury. In the 
absence of anything to the contrary, statutory language is to be 
given its plain and ordinary meaning; an appellate court will not 
resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. Schrader v. 
Farmers Mut. Ins. Co., ante p. 87, 608 N.W.2d 194 (2000); 
Lyman-Richey Corp. v. Nebraska Dept. of Rev., supra. If the lan- 
guage of a statute is clear, the words of such statute are the end 
of any judicial inquiry regarding its meaning. Schrader vy. 
Farmers Mut. Ins. Co., supra. 

The appellees rely on § 48-121 stating that compensation for 
temporary disability shall cease as soon as the extent of the per- 
manent disability is ascertainable. However, this language only 
provides when compensation for disability ends, not when it 
begins. It is § 48-119 which provides when compensation 
begins, and this section plainly provides that when disability 
continues for 6 weeks or longer, compensation is computed 
from the date of the injury. Thus, when it was determined that 
Hobza had reached maximum medical improvement, his entitle- 
ment to future temporary disability benefits ended, but by com- 
puting permanent disability from the date of the injury, he was 
entitled to a lump-sum payment of permanent partial disability 
benefits for the previous weeks during which he received no 
benefits. 

[6-8] Although we determine that Hobza was entitled to a 
lump-sum payment for any weeks that he did not receive tem- 
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porary disability benefits, we also conclude that he is not enti- 
tled to waiting-time penalties, interest, or attorney fees. 
Section 48-125 provides in part: 

(1) Except as hereinafter provided, all amounts of com- 
pensation payable under the Nebraska Workers’ 
Compensation Act shall be payable periodically in accor- 
dance with the methods of payment of wages of the 
employee at the time of the injury or death; Provided, fifty 
percent shall be added for waiting time for all delinquent 
payments after thirty days’ notice has been given of 
disability. 

Section 48-125 authorizes a 50-percent penalty payment for 
waiting time involving delinquent payment of compensation and 
an attorney fee, where there is no reasonable controversy regard- 
ing an employee’s claim for workers’ compensation. McBee v. 
Goodyear Tire & Rubber Co., 255 Neb. 903, 587 N.W.2d 687 
(1999). Whether a reasonable controversy exists under § 48-125 
is a question of fact. McBee v. Goodyear Tire & Rubber Co., 
supra. We have stated that a reasonable controversy may exist if 
there is a question of law previously unanswered by this court, 
which question must be answered to determine a right or liabil- 
ity for disposition of a claim under the Nebraska Workers’ 
- Compensation Act. Id. 

This case involved an unanswered question of law. 
Accordingly, a reasonable controversy existed, precluding 
Hobza from any entitlement to penalties, interest, or attorney fees. 


CONCLUSION 

We conclude that the compensation court review panel erred 
in determining that benefits for permanent partial disability are 
to be computed from the date of the permanent disability rating. 
However, we affirm the decision of the compensation court 
review panel that Hobza is not entitled to waiting-time penalties, 
interest, and attorney fees because a reasonable controversy 
existed. 

AFFIRMED IN PART, AND IN PART REVERSED. 

MILLER-LERMAN, J., concurring in part, and in part dissenting. 

I respectfully disagree with that portion of the majority opin- 
ion which holds in this scheduled injury case that permanent 
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partial disability benefits should have been paid to Hobza as of 
the date of the injury in this case. I concur with the view of the 
majority that a denial of attorney fees, interest, and penalties 
under Neb. Rev. Stat. § 48-125 (Reissue 1998) was correct. 

In my opinion, the review panel correctly determined that 
Hobza was not entitled to permanent partial disability benefits 
(PPD) until he had reached maximum medical improvement 
(MMD), and thus, the payments at issue were timely made. 

It is undisputed that Hobza received temporary disability ben- 
efits when he was unable to work as a result of his injury for the 
period between his date of injury and his notice of permanent 
disability. Based on the language of Neb. Rev. Stat. § 48-119 
(Reissue 1998), the majority concludes that Hobza’s PPD bene- 
fits should be computed from the date of his injury and that he 
should be paid PPD benefits for any dates on which he did not 
receive temporary disability benefits, dating back to the date of 
his injury. I do not think the unadorned use of “injury” and “‘dis- 
ability” in § 48-119, when viewed within the context of the 
workers’ compensation statutory scheme, dictates the result 
reached by the majority. Rather, the purpose of § 48-119 is to 
merely define a statutory exclusionary period, or “waiting 
period,” prior to eligibility for workers’ compensation benefits. 

Hobza suffered a rotator cuff injury to his right shoulder, 
which is a scheduled injury under Neb. Rev. Stat. § 48-121(3) 
(Reissue 1998). Hobza has received a permanent disability rat- 
ing of 15 percent to his shoulder. The assignment of a permanent 
disability rating means that Hobza has reached MMI. See 
Sheldon-Zimbelman v. Bryan Memorial Hosp., 258 Neb. 568, 
604 N.W.2d 396 (2000). There is a medical determination in the 
record of this case that Hobza reached MMI on March 2, 1998. 
When an injured worker reaches MMI, his or her physical con- 
dition is permanent. See, Yarns v. Leon Plastics, Inc., 237 Neb. 
132, 464 N.W.2d 801 (1991); Carter v. Weyerhaeuser Co., 234 
Neb. 558, 452 N.W.2d 32 (1990). See, also, Gibson v. Kurt Mfg., 
255 Neb. 255, 583 N.W.2d 767 (1998); Kubik v. Union Ins. Co., 
4 Neb. App. 831, 550 N.W.2d 691 (1996). 

By definition, the term “permanent” means that the condition 
is no longer “temporary.” See, Gibson, supra; Foreman v. State, 
240 Neb. 716, 483 N.W.2d 752 (1992). An injured worker such 
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as Hobza cannot fluctuate repeatedly between permanent and 
temporary disability status with respect to the same scheduled 
injury. See, e.g., Heiliger v. Walters and Heiliger Electric, Inc., 
236 Neb. 459, 472, 461 N.W.2d 565, 574 (1990) (“[wjhen an 
injured worker has attained maximum physical recovery after a 
work-related injury, any residual disability from a compensable 
injury is permanent and prevents the worker’s entitlement to 
compensation for temporary disability”); Briggs v. Consolidated 
Freightways, 234 Neb. 410, 413, 451 N.W.2d 278, 282 (1990) 
(“claimant is not entitled to compensation for temporary total 
disability after he has achieved maximum medical healing”). 
See, also, Bindrum v. Foote & Davies, 235 Neb. 903, 457 
N.W.2d 828 (1990); § 48-121(3) (“compensation for temporary 
disability shall cease as soon as the extent of the permanent dis- 
ability is ascertainable’’). 

By deeming the date Hobza was injured as the date Hobza’s 
employer should have paid Hobza permanent disability benefits, 
the majority, incorrectly in my view, causes Hobza to receive 
temporary disability benefits interspersed with permanent dis- 
ability benefits. Under the decision reached by the majority, 
Hobza will receive permanent disability benefits during the 
period when Hobza was temporarily disabled rather than in 
- accordance with a linear progression anticipated by the statutes 
with respect to a scheduled injury during which the worker is to 
receive temporary disability benefits followed by permanent 
disability benefits. I believe the application of the workers’ com- 
pensation statutes urged by the majority to be illogical. 

As we recently stated, 

When construing statutes, “we are guided by the pre- 
sumption that the Legislature intended a sensible, rather 
than an absurd, result in enacting the statute and its amend- 
ments.” Battle Creek State Bank v. Haake, 255 Neb. 666, 
680, 587 N.W.2d 83, 92 (1998). As a further aid to statu- 
tory interpretation, “we must look to the statute’s purpose 
and give to the statute a reasonable construction which best 
achieves that purpose, rather than a construction which 
would defeat it.” Jd. 

Sheldon-Zimbelman, 258 Neb. at 579, 604 N.W.2d at 403. In my 
opinion, the majority’s decision to pepper payments of perma- 
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nent disability to Hobza while he was temporarily disabled is 
not sensible or required under § 48-119. Therefore, I would 
affirm the decision of the Nebraska Workers’ Compensation 
Court review panel. 


STEPHAN, J., joins in this concurrence and dissent. 


STATE OF NEBRASKA, APPELLEE, V. 
Davip E. BURDETTE, APPELLANT. 
611 N.W.2d 615 


Filed June 9, 2000. No. S-99-1210. 


Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial 
discretion, except in those instances under the rules when judicial discretion is a fac- 
tor involved in determining admissibility. 

Rules of Evidence: Other Acts: Appeal and Error. Because the exercise of judicial 
discretion is implicit in Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 (Reissue 1995), 
it is within the discretion of the trial court to determine relevancy and admissibility of 
evidence of other wrongs or acts under Neb. Evid. R. 403 and 404(2), Neb. Rev. Stat. 
§§ 27-403 and 27-404(2) (Reissue 1995), and the trial court’s decision will not be 
reversed absent an abuse of that discretion. 

Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion-to suppress based on 
the Fourth Amendment, apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless searches, is to be 
upheld on appeal unless its findings of fact are clearly erroneous. 

Investigative Stops: Warrantless Searches: Probable Cause: Appeal and Error. 
The ultimate determinations of reasonable suspicion to conduct an investigatory stop 
and probable cause to perform a warrantless search are reviewed de novo and find- 
ings of fact are reviewed for clear error, giving due weight to the inferences drawn 
from those facts by the trial judge. 

Motions to Suppress: Miranda Rights: Appeal and Error. In reviewing a motion 
to suppress statements to determine whether an individual was “in custody” for pur- 
poses of Miranda, findings of fact as to the circumstances surrounding the interroga- 
tion are reviewed for clear error, and the determination of whether a reasonable per- 
son would have felt that he or she was or was not at liberty to terminate the 
interrogation and leave is reviewed de novo. 

Sentences: Appeal and Error. Sentences within statutory limits will be disturbed by 
an appellate court only if the sentence complained of was an abuse of judicial 
discretion. 

Judgments: Appeal and Error. To the extent questions of law are involved, an 
appellate court is obligated to reach conclusions independent of the decisions reached 
by the courts below. 


680 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


259 NEBRASKA REPORTS 


Rules of Evidence: Other Acts: Appeal and Error. In reviewing the admissibility 
of other crimes evidence under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995), an appellate court considers whether (1) the evidence was relevant for 
some purpose other than to prove the character of a person to show that he or she acted 
in conformity therewith, (2) the probative value of the evidence is substantially out- 
weighed by its potential for unfair prejudice, and (3) the trial court, if requested, 
instructed the jury to consider the evidence only for the limited purpose for which it 
was admitted. 

Rules of Evidence. The proponent of evidence offered pursuant to Neb. Evid. R. 
404(2), Neb. Rev. Stat. § 27-404(2) (Reissue 1995), upon objection to its admissibil- 
ity, is required to state on the record the specific purpose or purposes for which the 
evidence is being offered, and the trial court is required to state on the record the pur- 
pose or purposes for which such evidence is received. 

Evidence: Other Acts: Jury Instructions. Any limiting instruction given upon 
receipt of other crimes evidence should likewise identify only those specific purposes 
for which the evidence was received. 

Evidence: Other Acts: Intent: Proof. Other crimes evidence may be offered for the 
purpose of proving intent where intent is an element of the charged offense. 
Criminal Law: Words and Phrases. Motive is defined as that which leads or tempts 
the mind to indulge in a criminal act. 

Criminal Law: Intent: Proof. Even when proof of motive is not an element of a 
crime, motive for the crime charged is relevant to the State’s proof of the intent 
element. 

Evidence: Other Acts. In certain circumstances, significant similarities in the man- 
ner in which a defendant carried out a prior bad act make evidence of the prior act use- 
ful for the proper purpose of establishing identity. The question is whether the crimes 
are so similar, unusual, and distinctive that the trial judge could reasonably find that 
they bear the same signature. 

Rules of Evidence: Other Acts: Time. The question of whether evidence of prior 
acts otherwise admissible under Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404(2) 
(Reissue 1995), is too remote in time is largely within the discretion of the trial court. 
While remoteness in time may weaken the probative value of evidence, such remote- 
ness does not, in and of itself, necessarily justify exclusion of the evidence. 
Constitutional Law: Police Officers and Sheriffs. Two discrete inquiries are essen- 
tial to the determination of when an individual is “in custody” for Fifth Amendment 
purposes: (1) an assessment of the circumstances surrounding the interrogation and 
(2) whether a reasonable person would have felt that he or she was or was not at lib- 
erty to terminate the interrogation and leave. The first inquiry is distinctly factual, 
while the second calls for application of the controlling legal standard to the histori- 
cal facts. 

Constitutional Law: Arrests: Miranda Rights: Words and Phrases. Miranda 
warnings are required only where there has been such a restriction on one’s freedom 
as to render one “in custody.” One is in custody for Miranda purposes when there is 
a formal arrest or a restraint on one’s freedom of movement of the degree associated 
with such an arrest. 

Constitutional Law: Investigative Stops: Probable Cause: Police Officers and 
Sheriffs. Police can constitutionally stop and briefly detain a person for investigative 
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purposes if the police have a reasonable suspicion, supported by articulable facts, that 
criminal activity exists, even if probable cause is lacking under the Fourth 
Amendment. 

19. Constitutional Law: Police Officers and Sheriffs. One who voluntarily accompa- 
nies law enforcement officers for questioning has not been seized for Fourth 
Amendment purposes. 

20. Constitutional Law: Investigative Stops: Probable Cause: Police Officers and 
Sheriffs. If police have a reasonable suspicion, grounded in specific and articulable 
facts, that a person was involved in or is wanted in connection with a completed 
felony, then a op may be made to investigate that suspicion. 

21, __:__:__:___. If police make a stop in objective reliance on a flyer or bulletin, 
the evidence uncovered in the course of the stop is admissible if the police who issued 
the flyer or bulletin possessed a reasonable suspicion justifying a stop. 

22. Motions to Suppress: Confessions: Police Officers and Sheriffs. It is fundamental 
that a statement must be suppressed if it is obtained by offensive police practices. 
However, mere deception will not render a statement involuntary or unreliable; the 
test for determining the admissibility of a statement obtained by police deception is 
whether that deception produced a false or untrustworthy confession or statement. 

23. Habituai Criminals: Sexual Assauit: Prior Convictions. Neb. Rev. Stat. 
§ 29-2221(1)(a) (Reissue 1995) provides the specific enhancement mechanism where 
the current conviction is for a first degree sexual assault and the defendant has two or 
more prior felony convictions, including at least one of which is for first degree sex- 
ual assault. 


Appeal from the District Court for Douglas County: MICHAEL 
McG, Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, and 
Timothy P. Burns for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
I, NATURE OF CASE 

David E. Burdette was convicted by a jury in the district court 
for Douglas County on August 20, 1999, of first degree sexual 
assault, second offense; attempted first degree sexual assault; 
robbery; and two counts of burglary. Burdette was found to be a 
habitual criminal and on September 22, was sentenced to 115 to 
220 years’ imprisonment. Burdette appeals his convictions and 
sentences. We affirm. 
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II. STATEMENT OF FACTS 

In 1982, Burdette was convicted of two counts of first degree 
forcible sexual assault and one count of attempted first degree 
forcible sexual assault. On March 31, 1982, an intruder entered 
the home of C.P. through a back window after pulling a screen 
off the window. As C.P. was going to bed, the intruder grabbed 
her from behind and threw her on the bed. He bound her arms 
and mouth with duct tape and blindfolded her. He then sexually 
assaulted her both anally and vaginally and took some money 
from her billfold before leaving the house. C.P. had recently 
been featured in a local magazine in a list of the 10 most eligi- 
ble women in Omaha. 

On April 19, 1982, P.G. was awakened by an intruder who 
tied her hands behind her back and blindfolded her before sexu- 
ally assaulting her anally and vaginally. Before leaving the 
house, the intruder asked P.G. where her money was located. 

On April 25, 1982, an intruder gained entry to the home of 
J.B. through a sliding glass door. J.B. was awakened in her bed- 
room by the intruder, who tied her hands with duct tape, blind- 
folded and gagged her, and then sexually assaulted her anally 
and vaginally. The intruder went through her billfold and draw- 
ers before leaving the house. At one point, the intruder told J.B. 
he had seen her picture in a magazine article featuring Omaha’s 
10 most eligible women. In describing the intruder, J.B. told 
investigators she thought that he was white but that his voice 
“sounded black.” Burdette is white. 

In May 1982, Lynn Mason was a deputy sheriff in Douglas 
County and a member of a task force investigating sexual 
assaults of women who had been featured in the local magazine 
article listing the 10 most eligible women in Omaha. Mason was 
assigned to guard P.M., one of the women featured in the article. 
On May 10, Mason was inside P.M.’s house at around 2 a.m. 
when Burdette attempted to cut the screen on a sliding glass 
door of the house. While attempting to gain access to P.M.’s 
house, Burdette saw Mason, and Burdette fled. Burdette was 
later found hiding in the area of P.M.’s house and was arrested. 

Burdette pled guilty to the assaults of C.P. and P.G. Burdette 
was convicted of the attempted first degree sexual assault of 
P.M. 
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On December 1, 1982, Burdette received consecutive sen- 
tences of 11 to 15 years’ imprisonment for each of the sexual 
assaults and a concurrent sentence of 3 to 5 years’ imprisonment 
for the attempted sexual assault. Burdette served his sentences at 
the Omaha Correctional Center and was released on April 30, 
1998. Upon his release, Burdette registered with the Douglas 
County sheriff’s office pursuant to the Sex Offender 
Registration Act, Neb. Rev. Stat. §§ 29-4001 to 29-4013 (Cum. 
Supp. 1998). On June 2, he informed the sheriff’s office of a 
change of address. 

In the early morning hours of October 14, 1998, an intruder 
broke into the rural Douglas County home of A.B. and her two 
daughters. A.B.’s husband had died in a motorcycle accident on 
September 30, and October 13 was the first night she and her 
daughters had stayed by themselves overnight in their home 
since his death. A.B. had gone to bed with her two daughters at 
around 10:30 p.m. on October 13. Some time after midnight, 
A.B. was awakened when the intruder placed his hand, covered 
in a latex glove, over her mouth. The intruder asked A.B. for her 
purse and then got A.B. and her daughters out of the bed and led 
them to the hallway. When A.B. told the intruder her purse was 
downstairs, the intruder returned A.B. and her daughters to the 
bed, tied A.B. to her daughters with plastic flexible cuffs, and 
ordered them to lie face down on the bed. 

A.B. then heard the intruder going through the bedroom and 
other rooms of the house. He subsequently returned to the bed- 
room, blindfolded and gagged A.B., and tied her legs apart with 
some ripped sheets. The intruder digitally penetrated A.B. both 
anally and vaginally and fondled her breasts. A.B. then heard the 
intruder take off his pants, and he penetrated her with his penis. 
As he was assaulting A.B., the intruder told her daughters he 
was not hurting their mother and that “mommy liked this.” After 
5 to 10 minutes, A.B. heard the intruder say he was not “going 
to waste the bucket.” He then withdrew and put his pants back 
on. The intruder went downstairs, searched for A.B.’s purse, 
then returned upstairs before leaving to hit A.B. and her daugh- 
ters on the buttocks and to tell them not to call the police or he 
would kill them. 
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After the intruder left, A.B. freed herself and called her 
brother-in-law at approximately 2 a.m. She then called the 911 
emergency dispatch service. A.B.’s brother-in-law and a deputy 
sheriff arrived shortly thereafter. A.B. was unable to identify the 
intruder because she never got a good look at him, but based on 
the sound of his voice, she thought he might be a black male. 
She also noted that he smelled of cigarette smoke. A.B. deter- 
mined that some money and a gun were taken from her home. 
Investigators determined that the home had been entered 
through a window in the living room where a screen had been 
ripped off the frame. 

The following day, after hearing about the break-in and 
assault, Jane Frost, a neighbor of A.B.’s, reported to the sheriff’s 
office that she was driving home at around 12:30 a.m. on 
October 14, 1998, and noticed a black Ford Bronco with a red 
stripe parked on the side of the road by the driveway to A.B.’s 
home. Frost reported that she slowed down and read the license 
plate number which she thought to be “1-H8... [aJnd. . . pos- 
sibly a seven.” 

On October 17, 1998, a deputy sheriff saw a black Ford 
Bronco with a red stripe and a license plate number of 1-HH87 
heading west on Maple Street. The deputy pulled the vehicle 

-over because of a traffic violation and because the vehicle 
matched the description of the vehicle observed by Frost. The 
driver of the vehicle was Burdette, and Burdette identified him- 
self to the deputy as a registered sex offender. The deputy 
passed the information on to investigators in the sheriff’s 
department. 

When that information reached investigators, Burdette 
became a suspect in the assault of A.B. Investigators began a 
24-hour surveillance on Burdette on October 22, 1998, and 
obtained a court order from the district court for Douglas 
County on October 24 to install a tracking device on Burdette’s 
vehicle. Investigators learned that subsequent to the time 
Burdette had completed his sex offender registration, he had 
changed his employer and his vehicle. In order to gain access to 
Burdette’s vehicle to install the tracking device, investigators 
put out a “locate” to have Burdette stopped in his vehicle and to 
have investigators notified when he was stopped. 
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At around 5 p.m. on October 27, 1998, in reliance on the 
locate, deputy sheriffs stopped Burdette in his vehicle and noti- 
fied two of the investigators, Deputy Sheriff William Jackson 
and Deputy Sheriff John Pankonin. Although the stop was based 
on the locate, one of the deputy sheriffs told Burdette that the 
stop was for the purpose of having Burdette update his sex 
offender registration. Jackson and Pankonin proceeded to the 
area where Burdette had been stopped. Jackson requested that 
Burdette come to the sheriff’s headquarters in order to update 
his sex offender registration. Burdette agreed to ride with the 
deputies to the headquarters. Burdette’s vehicle was towed to 
the impound lot, where an electronic tracking device was 
installed on the vehicle. 

As the tracking device was being installed, Burdette was at 
the sheriff’s headquarters completing the sex offender registra- 
tion. Pankonin began Burdette’s registration process with a 
blank form and went over the questions with Burdette. Pankonin 
asked Burdette only those questions that were on the registration 
form. Burdette answered the questions and volunteered addi- 
tional information. Burdette told Pankonin about the sexual 
assaults he had committed in 1982. Burdette stated that in 1982, 
Burdette and his girl friend saw an issue of a local magazine fea- 
turing a list of the most eligible women in Omaha. Burdette told 
his girl friend the women on the list were probably better than 
the girl friend, and she replied that he would never know. 
Burdette told Pankonin that he took her reply as a challenge and 
that he proceeded to rape two or three of the women on the list. 

Burdette went on to tell Pankonin that in 1998, he was 43 
years old, and that he was too old and not in good enough shape 
to do something like that again. However, Burdette told 
Pankonin that during the 1982 sexual assaults, he was not wear- 
ing a condom but that in 1998, he would wear a condom because 
of sexually transmitted diseases and because police would need 
only a small sperm sample to make a DNA identification. 
Burdette also told Pankonin that during the 1982 assaults, he did 
not use a weapon because he believed he could physically over- 
power the victims with his hands and did not need a weapon. 

As Pankonin went over the questions with Burdette, Jackson 
monitored the progress of the installation of the tracking device. 
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When Jackson received word that the tracking device had been 
installed, he and Pankonin transported Burdette to his vehicle at 
the impound lot. 

With respect to the assault on A.B., investigators developed a 
theory that the intruder had found A.B.’s name by reading her 
husband’s obituary in the Omaha World-Herald newspaper. 
During the 6 weeks following installation of the tracking device, 
investigators noticed Burdette would frequently drive slowly 
through and stop in certain neighborhoods in the Omaha area. 
Investigators were able to link nine of the areas to which 
Burdette paid particular attention to recent obituary notices in 
the Omaha World-Herald regarding men who had died and had 
been survived by their wives. 

On November 25, 1998, investigators observed Burdette 
driving several times past the home of S.H. Investigators 
reviewed the previous day’s edition of the Omaha World- 
Herald and found an obituary for S.H.’s husband. Burdette 
returned to the area of S.H.’s house five more times between 
November 26 and 28. 

When investigators followed Burdette to the area of S.H.’s 
home on November 28, 1998, they saw him get out of his vehi- 
cle, walk around the house, and then leave the area. After 
Burdette left the area, Jackson approached S.H., explained the 
situation to her, and assured her Burdette was being watched. 
Jackson walked around the house with S.H., and Jackson noted 
that gates on each side of the house and a sliding screen door in 
the back of the house had been opened and were ajar. 

Jackson left S.H.’s house some time after 11 p.m. When he 
got into his vehicle, Jackson was advised over the radio that 
Burdette had been observed heading back toward the area of 
S.H.’s house. Jackson returned to S.H.’s house and asked if he 
could wait inside her house in case Burdette returned. S.H. 
agreed, and Jackson waited inside the house near the sliding 
screen door that had been found partially open. Jackson left both 
the sliding glass and screen doors closed but unlocked. Jackson 
waited a short time and was advised by radio that Burdette had 
parked in an apartment complex parking lot near S.H.’s house. 
Shortly past midnight on November 29, 1998, Jackson heard 
noises in the backyard and could see someone on the back deck. 
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Jackson then heard the sliding doors open and saw Burdette part 
the blinds and enter the house. 

After Burdette got inside the house, Jackson confronted him 
and told him he was under arrest. Burdette turned and attempted 
to run, but Jackson subdued him on the deck. Jackson brought 
him back inside and notified the other officers. At the time he 
entered the house, Burdette was wearing latex rubber gloves and 
had rope and two condoms in his possession. 

In a six-count information, Burdette was charged with first 
degree sexual assault, second offense; burglary; and robbery in 
connection with the October 14, 1998, incident at A.B.’s house, 
and with attempted first degree sexual assault and burglary in 
connection with the November 29 incident at S.H.’s house. In 
the sixth count, Burdette was further charged as being a habitual 
criminal. 

Prior to trial, the State gave notice that it intended to present 
evidence of the 1982 sexual assaults committed by Burdette. A 
hearing pursuant to Neb. Evid. R. 404(3), Neb. Rev. Stat. 
§ 27-404(3) (Reissue 1995), was held on June 15, 1999, during 
which evidence of the 1982 sexual assaults was presented. On 
June 29, 1999, the district court entered an order allowing the 
State to present evidence of the prior sexual assaults at trial. In 
the order, the court found that “evidence of the 1982 assaults 
[had] independent relevance”; that “admitting the previous bad 
acts evidence [was] for the proper purpose of showing identity, 
motive and opportunity”; and that the probative value of such 
evidence for such purposes outweighed its potential for unfair 
prejudice. 

On July 16, 1999, this court’s decision in State v. Sanchez, 
257 Neb. 291, 597 N.W.2d 361 (1999), was announced, requir- 
ing the State and the district court to state on the record the spe- 
cific purpose or purposes for which evidence of prior bad acts is 
admissible. A further hearing was held on August 16, during 
which the State urged that evidence of Burdette’s 1982 sexual 
assaults be admitted for the purposes of proving intent, motive, 
and identity. The State argued that intent and motive were at 
issue in regard to the charges of attempted first degree sexual 
assault and burglary in connection with the November 29, 1998, 
incident at S.H.’s house. The court stated that the conclusions set 
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forth in its June 29, 1999, order were still applicable and that 
when requested to do so during the trial, it would give limiting 
instructions that the evidence would be used only for the pur- 
poses of intent, motive, and identity. 

Also prior to trial, Burdette filed a motion to suppress the 
statements he made to Pankonin on October 27, 1998, because 
such evidence was received in violation of his constitutional 
rights under the Fourth and the Fifth Amendments to the U.S. 
Constitution and under article I, §§ 7 and 12, of the Nebraska 
Constitution. Burdette argued that the statements were obtained 
during a custodial interrogation during which the deputy sheriffs 
had failed to inform him of his Miranda rights and that the state- 
ments were obtained without a voluntary and intelligent waiver 
of his right against self-incrimination and his right to counsel. 
Burdette further argued that the statements were not freely and 
voluntarily given and that they were produced by, or as the result 
of, threats and coercion. 

A hearing was held on the motion to suppress on June 14, 
1999. On June 29, the district court entered an order denying the 
motion to suppress and finding that the statements given by 
Burdette to Pankonin were voluntary and not in violation of 
Burdette’s right against self-incrimination. In its order in con- 
formity with State v. Osborn, 250 Neb. 57, 547 N.W.2d 139 
(1996), the district court found that law enforcement officers 
properly stopped Burdette for the purpose of updating his sex 
offender registration, that Miranda warnings were not required 
as Burdette was not in custody for interrogation purposes, that 
Burdette voluntarily accompanied officers to the sheriff’s head- 
quarters, and that the questioning of Burdette did not go beyond 
the questions on the standard sex offender registration form. The 
district court found that a reasonable person would have felt he 
was at liberty to end the questioning and leave. 

At trial, J.B., C.P., P.G., Mason, Jackson, and Pankonin testi- 
fied regarding Burdette’s 1982 sexual assaults. Prior to such tes- 
timony, the district court instructed the jury that the evidence was 
admitted for the limited purposes of showing Burdette’s motive 
or intent or to establish his identity and that such evidence was 
not admissible to prove Burdette’s character or his propensity to 
act in a certain way. Burdette objected to such testimony. 
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Pankonin testified as to Burdette’s statements on October 27, 
1998. Burdette objected and reasserted the arguments originally 
made in his motion to suppress. Burdette’s objection was over- 
ruled, and Pankonin was allowed to testify regarding Burdette’s 
statements. 

On August 20, 1999, the jury returned verdicts of guilty on all 
five substantive counts. A hearing was held September 22, dur- 
ing which the district court determined that Burdette was a 
habitual criminal pursuant to Neb. Rev. Stat. § 29-2221 (Reissue 
1995) and that all five charges, including the charge of first 
degree sexual assault, second offense, were felonies, the sen- 
tences of which were to be imposed pursuant to the habitual 
Criminal statute. The district court determined that the penalty 
for the charge of first degree sexual assault, second offense, pur- 
suant to § 29-2221(1)(a) was a potential sentence of 25 to 60 
years’ imprisonment with a mandatory minimum of 25 years’ - 
imprisonment and that the penalty for each of the four other 
charges pursuant to the habitual criminal statute was a potential 
sentence of 10 to 60 years’ imprisonment with a mandatory min- 
imum of 10 years’ imprisonment. Pursuant to such findings, the 
district court sentenced Burdette on count I to 35 to 60 years’ 
imprisonment for the first degree sexual assault, second offense, 
and to 20 to 40 years’ imprisonment on each of the other four 
charges, for a total sentence of 115 to 220 years’ imprisonment. 
Burdette appeals. 


III. ASSIGNMENTS OF ERROR 

Burdette assigns error to the district court’s (1) admission of 
evidence of the 1982 sexual assaults committed by Burdette; (2) 
admission of evidence of statements Burdette made to Pankonin 
on October 27, 1998; and (3) sentencing Burdette as a habitual 
criminal on count I, the charge of first degree sexual assault, 
second offense, because such charge had already been enhanced 
pursuant to Neb. Rev. Stat. § 28-319(3) (Reissue 1995). 


IV. STANDARDS OF REVIEW 
(1,2] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
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instances under the rules when judicial discretion is a factor 
involved in determining admissibility. State v. Castor, 257 Neb. 
572, 599 N.W.2d 201 (1999); State v. Sanchez, 257 Neb. 291, 
597 N.W.2d 361 (1999); State v. McManus, 257 Neb. 1, 594 
N.W.2d 623 (1999). Because the exercise of judicial discretion 
is implicit in Neb. Evid. R. 401, Neb. Rev. Stat. § 27-401 
(Reissue 1995), it is within the discretion of the trial court to 
determine relevancy and admissibility of evidence of other 
wrongs or acts under Neb. Evid. R. 403, Neb. Rev. Stat. 
§ 27-403 (Reissue 1995) and rule 404(2), and the trial court’s 
decision will not be reversed absent an abuse of that discretion. 
State v. Sanchez, supra; State v. McManus, supra. 

[3,4] A trial court’s ruling on a motion to suppress based on 
the Fourth Amendment, apart from determinations of reasonable 
suspicion to conduct investigatory stops and probable cause to 
perform warrantless searches, is to be upheld on appeal unless 
its findings of fact are clearly erroneous. State v. Bjorklund, 258 
Neb. 432, 604 N.W.2d 169 (2000); State v. Konfrst, 251 Neb. 
214, 556 N.W.2d 250 (1996). The ultimate determinations of 
reasonable suspicion to conduct an investigatory stop and prob- 
able cause to perform a warrantless search are reviewed de novo 
and findings of fact are reviewed for clear error, giving due 
weight to the inferences drawn from those facts by the trial 
judge. State v. Konfrst, supra. The foregoing standards of review 
were derived from Ornelas v. United States, 517 U.S. 690, 116 
S. Ct. 1657, 134 L. Ed. 2d 911 (1996), and first applied by the 
Nebraska Supreme Court in Konfrst, which was a Fourth 
Amendment case. 

[5] Motions to suppress statements based on the Fifth 
Amendment involve a determination of whether an individual 
was “in custody” for purposes of Miranda v. Arizona, 384 U.S. 
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). The determination 
of whether an individual was “in custody” is made by reference 
to the circumstances of the interrogation and an analysis of 
whether a reasonable person would have felt that he or she was 
at liberty to terminate the interrogation. State v. Veiman, 249 Neb. 
875, 546 N.W.2d 785 (1996). With respect to motions to suppress 
based on alleged violations of the Fifth Amendment, the U.S. 
Supreme Court held in Thompson v, Keohane, 516 U.S. 99, 116 
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S. Ct. 457, 133 L. Ed. 2d 383 (1995), that whether a suspect is 
“fn custody,” and therefore entitled to Miranda warnings, pre- 
sents a mixed question of law and fact. We note that, in reliance 
on Thompson, other appellate courts have extended the Ornelas 
standards of review to appellate review of motions to suppress 
based on the Fifth Amendment involving the failure to give 
Miranda warnings. See, e.g., U.S. v. Erving L., 147 F.3d 1240 
(10th Cir. 1998); U.S. v. Fernandez-Ventura, 132 F.3d 844 (lst 
Cir. 1998); U.S. v. Yusuff, 96 F.3d 982 (7th Cir. 1996). See, also, 
U.S. v. Howard, 115 F.3d 1151 (4th Cir. 1997); U.S. v. Morgan, 
91 F.3d 1193 (8th Cir. 1996); Feltrop v. Bowersox, 91 F.3d 1178 
(8th Cir. 1996). See, also, State v. Wiernasz, 584 N.W.2d 1 
(Minn. 1998); In re Joshua David C., 116 Md. App. 580, 698 
A.2d 1155 (1997). See, also, State v. McCurry, 5 Neb. App. 526, 
561 N.W.2d 244 (1997). We now adopt the Thompson-Ornelas 
standard of review with respect to motions to suppress statements 
based on Fifth Amendment grounds as follows: In reviewing a 
motion to suppress statements to determine whether an individ- 
ual was “in custody” for purposes of Miranda, findings of fact as 
to the circumstances surrounding the interrogation are reviewed 
for clear error, and the determination of whether a reasonable 
person would have felt that he or she was or was not at liberty to 
terminate the interrogation and leave is reviewed de novo. 

[6,7] Sentences within statutory limits will be disturbed by an 
appellate court only if the sentence complained of was an abuse 
of judicial discretion. State v. Burkhardt, 258 Neb. 1050, 607 
N.W.2d 512 (2000). To the extent questions of law are involved, 
an appellate court is obligated to reach conclusions independent 
of the decisions reached by the courts below. State v. Baue, 258 
Neb. 968, 607 N.W.2d 191 (2000). 


V. ANALYSIS 


1. OTHER CRIMES EVIDENCE 
Burdette first assigns error to the district court’s admission of 
evidence of the sexual assaults Burdette committed in 1982. He 
asserts the admission of such evidence violated rule 404(2), 
which provides: 
Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
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or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. 

[8] In reviewing the admissibility of other crimes evidence 
under rule 404(2), we consider whether (1) the evidence was rel- 
evant for some purpose other than to prove the character of a 
person to show that he or she acted in conformity therewith, (2) 
the probative value of the evidence is substantially outweighed 
by its potential for unfair prejudice, and (3) the trial court, if 
requested, instructed the jury to consider the evidence only for 
the limited purpose for which it was admitted. State v. Sanchez, 
257 Neb. 291, 597 N.W.2d 361 (1999); State v. McManus, 257 
Neb. 1, 594 N.W.2d 623 (1999). We apply this analysis in our 
review of the admissibility of evidence of Burdette’s prior sex- 
ual assaults in the present case. 

[9,10] The proponent of evidence offered pursuant to rule 
404(2), upon objection to its admissibility, is required to state on 
the record the specific purpose or purposes for which the evi- 
dence is being offered, and the trial court is required to state on 
the record the purpose or purposes for which such evidence is 
received. State v. Sanchez, supra. Any limiting instruction given 
upon receipt of such evidence should likewise identify only 
those specific purposes for which the evidence was received. Jd. 

In the instant case, the district court made a finding on the 
record that evidence of Burdette’s prior sexual assaults was 
admissible for the purposes of proving motive, intent, and iden- 
tity. The district court gave the jury limiting instructions at the 
time evidence of the prior sexual assaults was presented. In view 
of the above, we review the admissibility of other crimes evi- 
dence by considering whether evidence of the 1982 sexual 
assaults was relevant for the purposes asserted by the district 
court. 


(a) Motive and Intent 
[11-13] The district court found, and instructed the jury, that 
evidence of the 1982 sexual assaults was admissible to show 
Burdette’s motive and intent in committing the charged crimes. 
We have held that other crimes evidence may be offered for the 
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purpose of proving intent where intent is an element of the 
charged offense. See, e.g., State v. Styskal, 242 Neb. 26, 493 
N.W.2d 313 (1992). Motive is defined as that which leads or 
tempts the mind to indulge in a criminal act. State v. Sanchez, 
supra. Even when proof of motive is not an element of a crime, 
motive for the crime charged is relevant to the State’s proof of 
the intent element. See, State v. McBride, 250 Neb. 636, 550 
N.W.2d 659 (1996); State v. Bronson, 242 Neb. 931, 496 N.W.2d 
882 (1993). Therefore, to the extent intent is an element of the 
current crimes charged against Burdette and to the extent evi- 
dence of the 1982 sexual assaults is relevant to show Burdette’s 
motive and intent in committing the current crimes charged, evi- 
dence of the prior crimes to prove motive and intent is admissi- 
ble under rule 404(2). 

Although specific intent need not be proved with respect to 
the first degree sexual assault charge, the State was required to 
prove specific intent with respect to the four remaining substan- 
tive charges. First degree sexual assault under § 28-319(1)(a) is 
a general intent crime. The burden on the prosecution in order to 
establish the general criminal intent required for first degree 
sexual assault is to prove beyond a reasonable doubt that the 
accused subjected another person to sexual penetration and 
overcame the victim by force, threat of force, coercion, or 
deception. State v. Koperski, 254 Neb. 624, 578 N.W.2d 837 
(1998). Intent was therefore not an issue in regard to the charge 
of first degree sexual assault of A.B. 

However, Burdette was also charged with committing rob- 
bery in violation of Neb. Rev. Stat. § 28-324 (Reissue 1995). 
Section 28-324 provides that “[a] person commits robbery if, 
with the intent to steal, he forcibly and by violence, or by 
putting in fear, takes from the person of another any money or 
personal property of any value whatever.’ (Emphasis supplied.) 
Burdette was further charged with two counts of burglary in vio- 
lation of Neb. Rev. Stat. § 28-507 (Reissue 1995). Section 
28-507 provides that “[a}] person commits burglary if such per- 
son willfully, maliciously, and forcibly breaks and enters any 
real estate or any improvements erected thereon with intent to 
commit any felony or with intent to steal property of any value.” 
(Emphasis supplied.) Finally, Burdette was charged with the 
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attempted first degree sexual assault of S.H. pursuant to Neb. 
Rev. Stat. § 28-201 (Cum. Supp. 1998) and § 28-319(1)(a). 
Section 28-201(1) provides that “[a] person shall be guilty of an 
attempt to commit a crime if he. . . [i]ntentionally engages in 
conduct which, under the circumstances as he believes them to 
be, constitutes a substantial step in a course of conduct intended 
to culminate in the commission of the crime.’ (Emphasis 
supplied.) 

The State was required to prove Burdette’s specific intent 
with regard to four charges. On the robbery charge, the State 
was required to prove that Burdette intended to steal when he 
took the money and the gun from A.B. On the two burglary 
charges, the State was required to prove that Burdette intended 
to commit a felony or to steal property when he broke into the 
homes of both A.B. and S.H. On the attempted first degree sex- 
ual assault charge, the State was required to prove that 
Burdette’s breaking into S.H.’s home on November 29, 1998, 
was conduct intended to culminate in the commission of first 
degree sexual assault upon S.H. 

Evidence of the 1982 sexual assaults was relevant to prove 
Burdette’s intent and motive in connection with each of these 
four charges. Burdette’s prior pattern of selecting victims from 
an article which identified them as women likely to be living 
alone and then breaking into their homes to commit sexual 
assaults and to steal was highly probative of his motive and 
intent in breaking into A.B.’s and S.H.’s houses. Because intent 
was an element of four of the charged crimes and evidence of 
the 1982 sexual assaults was probative of Burdette’s motive and 
intent in connection with those charges, the district court did not 
abuse its discretion by admitting such evidence for these 


purposes. 


(b) Identity 
[14] The district found and instructed that evidence of the 
1982 sexual assaults was admissible for the purpose of estab- 
lishing Burdette’s identity as the intruder at A.B.’s house. In cer- 
tain circumstances, we have found that significant similarities in 
the manner in which a defendant carried out a prior bad act 
make evidence of the prior act useful for the proper purpose of 
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establishing identity. In such cases, we have said that “(t]he 
question is whether the crimes are so similar, unusual, and dis- 
tinctive that the trial judge could reasonably find that they bear 
the same signature.” State v. Carter, 246 Neb. 953, 965, 524 
N.W.2d 763, 773 (1994), overruled on other grounds, State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997). 
The district court in this case found that the 1982 sexual 
assaults and the current charged crimes were sufficiently similar 
that evidence of the prior acts was admissible for the purpose of 
proving identity. Among the similarities noted by the district 
court were that in 1982, Burdette 
used force to break into the homes of victims during early 
morning hours, that [Burdette] wanted money from the 
victims, that [Burdette] gagged, blindfolded and tied the 
victims face down on their beds, that [Burdette] attempted 
to orally, anally and vaginally assault the victims, and that 
the victims were chosen from an article in the Omaha 
Magazine featuring 1982’s most eligible women. 

The district court noted that in regard to crimes committed 

against A.B., the State charged that Burdette 
used force to break into the home of the victim during 
early morning hours, he wanted money from the victim, he 
gagged, blindfolded and tied the victim face down on the 
bed, he assaulted the victim anally and vaginally, and the 
victim was chosen from a newspaper article reporting the 
recent death of her husband. 

In State v. Sanchez, 257 Neb. 291, 597 N.W.2d 361 (1999), 
we rejected the State’s assertion that other crimes evidence 
was admissible under the circumstances of that case for the 
purpose of establishing identity. We distinguished Sanchez 
from Carter and Freeman on the basis that in Carter and 
Freeman, there was physical evidence that a sexual assault had 
occurred but no eyewitness identification of the assailant, thus 
leaving open the possibility that someone other than the 
defendant had committed the crime. Other crimes evidence in 
Carter and Freeman was therefore found probative of the iden- 
tity of the assailant and properly admitted for that purpose. In 
Sanchez, identity was not an issue. In Sanchez, there was no 
physical evidence to establish sexual assault, only the testi- 
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mony of the victim who described what happened and 
unequivocally identified the defendant as the assailant. In 
Sanchez, there was no evidence upon which the jury could 
have concluded the assault occurred but that someone other 
than the defendant committed it. 

In the present case, A.B. testified that she was sexually 
assaulted but that she did not see the intruder and was unable to 
unequivocally identify Burdette as the intruder. A.B. testified 
that after the assault, she told investigators that based on the 
sound of his voice, she thought the intruder might have been 
black. Because Burdette is white, it was possible that the jury 
could have concluded that A.B. was sexually assaulted but that 
someone other than Burdette committed the crimes charged. 
Therefore, unlike Sanchez, but similar to Carter and Freeman, 
identity was at issue in the instant case. 

We conclude that evidence of the 1982 sexual assaults was 
admissible for the purpose of proving the identity of Burdette as 
the person who committed the first degree sexual assault, rob- 
bery, and burglary at A.B.’s home. Significant similarities, as 
listed by the district court, existed between the assaults Burdette 
committed in 1982 and the charged crimes involving A.B. 
Indeed, the fact that, with the exception of one of the victims in 
1982, the assailant chose victims whose names had been fea- 
tured in articles identifying them as women who would likely be 
living alone was “unusual and distinctive” such that it could be 
said that the 1982 sexual assaults and the crimes charged in the 
instant case bore “‘the same signature.” See State v. Carter, 246 
Neb. 953, 524 N.W.2d 763 (1994), overruled on other grounds, 
State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997). See, 
also, State v. Rutchik, 116 Wis. 2d 61, 341 N.W.2d 639 (1984) 
(finding that evidence that defendant had previously chosen res- 
idences to burglarize by reading obituary column was probative 
to establish definite method of operation and was therefore 
admissible to show preparation, plan, identity, and intent). 
Because identity was at issue in this case and evidence of the 
1982 sexual assaults was probative of that issue, the district 
court did not abuse its discretion in admitting the evidence of the 
1982 sexual assaults for the purpose of proving Burdette’s iden- 
tity as the intruder. 
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(c) Probative Value and Unfair Prejudice 

Having found that evidence of Burdette’s 1982 sexual 
assaults was relevant for proper purposes under rule 404(2), we 
next consider whether the probative value of such evidence is 
substantially outweighed by its potential for unfair prejudice. In 
this regard, Burdette argues that the probative value of the evi- 
dence was significantly diminished by the fact that the prior sex- 
ual assaults occurred in 1982, 16 years prior to the crimes 
charged. Burdette argues that remoteness in time caused the 
potential for unfair prejudice to substantially outweigh the pro- 
bative value of the evidence. 

[15] The admissibility of evidence concerning prior bad acts 
under rule 404(2) must be determined upon the facts of each 
case; no exact limitation of time can be fixed as to when prior 
acts are too remote to be admissible. State v. White, 244 Neb. 
577, 508 N.W.2d 554 (1993). The question of whether evidence 
of prior acts otherwise admissible under rule 404(2) is too 
remote in time is largely within the discretion of the trial court. 
While remoteness in time may weaken the probative value of 
evidence, such remoteness does not, in and of itself, necessarily 
justify exclusion of the evidence. State v. Yager, 236 Neb. 481, 
461 N.W.2d 741 (1990). 

In the instant case, we find that the district court did not abuse 
its discretion in concluding that the probative value of evidence 
of the 1982 sexual assaults was not substantially outweighed by 
the potential for unfair prejudice despite the fact that the prior 
acts occurred 16 years prior to the crimes charged. Particularly 
relevant to consideration of the effect of remoteness in time is 
the fact that during most of the 16 years between the prior 
assaults and the charged crimes, Burdette was in prison. See 
State v. Rutchik, 116 Wis. 2d at 75, 341 N.W.2d at 646 (stating 
that “in assessing the impact of the passage of time on the rele- 
vancy of prior crimes evidence, periods of confinement will! not 
be included in computing the time between incidents”). 

We conclude that evidence of Burdette’s 1982 sexual assaults 
was relevant for the proper purposes of proving identity, motive, 
and intent and that the probative value of such evidence was not 
outweighed by the potential for unfair prejudice. We further note 
that the district court properly instructed the jury to limit use of 
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the prior crimes evidence to determining identity, motive, and 
intent. We conclude that the trial court did not abuse its discre- 
tion by admitting evidence of Burdette’s 1982 sexual assaults, 
and we therefore reject Burdette’s first assignment of error. 


2. STATEMENTS MADE TO PANKONIN 

As his second assignment of error, Burdette asserts that the 
district court improperly admitted testimony of statements he 
made to Pankonin on October 27, 1998, because such statements 
were obtained in violation of his constitutional rights. Burdette 
argues that his constitutional rights were violated in two 
respects: (1) The initial stop was an unlawful seizure under the 
Fourth Amendment and article I, § 7, of the Nebraska 
Constitution and (2) the statements were obtained during a cus- 
todial interrogation prior to which the officers had failed to give 
Burdette Miranda warnings in violation of the Fifth Amendment 
and article I, § 12, of the Nebraska Constitution. The district 
court denied Burdette’s motion to suppress and determined that 
Burdette was properly stopped for the purpose of updating his 
sex offender registration and that Burdette was not “in custody” 
at the time he made the statements to Pankonin. Although we do 
not find it necessary to address the district court’s conclusion 
that Burdette was properly stopped for the purpose of updating 
his sex offender registration, we conclude that the district court 
properly denied the motion to suppress because Burdette was 
properly stopped pursuant to a locate based on reasonable sus- 
picion and Burdette was not “in custody” for Miranda purposes 
when he made the statements to Pankonin. 


(a) Fifth Amendment: Alleged Custodial Interrogation 

We first address Burdette’s assertion that the statements were 
obtained in violation of the Fifth Amendment and that the dis- 
trict court erred when it concluded that Burdette was not “in 
custody” at the time he made the statements to Pankonin. The 
U.S. Supreme Court held in Miranda v. Arizona, 384 U.S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), that in order to safe- 
guard the uncounseled individual’s Fifth Amendment privilege 
against self-incrimination, suspects interrogated while in police 
custody must be told that they have the right to remain silent, 
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that anything they say may be used against them in court, and 
that they are entitled to the presence of an attorney, either 
retained or appointed, at the interrogation. The Miranda Court 
defined “custodial interrogation” as “questioning initiated by 
law enforcement officers after a person has been taken into cus- 
tody or otherwise deprived of his freedom of action in any sig- 
nificant way.” 384 U.S. at 444. 

[16] The U.S. Supreme Court set forth the standards govern- 
ing a state court’s determination of when an individual is “in 
custody” in Thompson v. Keohane, 516 U.S. 99, 116 S. Ct. 457, 
133 L. Ed. 2d 383 (1995). Two discrete inquiries are essential to 
the determination: (1) an assessment of the circumstances sur- 
rounding the interrogation and (2) whether a reasonable person 
would have felt that he or she was or was not at liberty to ter- 
minate the interrogation and leave. The first inquiry is distinctly 
factual, while the second calls for application of the controlling 
legal standard to the historical facts. Id. See, also, State v. 
Veiman, 249 Neb. 875, 546 N.W.2d 785 (1996). 

[17] Police officers are not required to administer Miranda 
warnings to everyone whom they question, or simply because 
the questioning takes place in a police station, or because the 
questioned person is one whom the police suspect. Rather, 
Miranda warnings are required only where there has been such 
a restriction on one’s freedom as to render one “in custody.” One 
is in custody for Miranda purposes when there is a formal arrest 
or a restraint on one’s freedom of movement of the degree asso- 
ciated with such an arrest. State v. Cody, 248 Neb. 683, 539 
N.W.2d 18 (1995). See, also, Oregon v. Mathiason, 429 U.S. 
492, 97S. Ct. 711, 50 L. Ed. 2d 714 (1977). What is dispositive 
in determining whether Miranda warnings should have been 
issued is whether a reasonable person would have felt free to 
leave under the circumstances. State v. Veiman, supra. 

The district court in the instant case found the circumstances 
surrounding Burdette’s questioning on October 27, 1998, to be 
as follows: 

[W]hen law enforcement officers requested that [Burdette] 
update the form, [Burdette] voluntarily accompanied the 
officers to the police station to complete the form, riding 
with the officers in their car to the station. The officers tes- 
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tified that [Burdette] was cooperative, that no threats were 
made, and that handcuffs were not used. . . . [T]he only 
questions asked of [Burdette] were the standard questions 
on the Sexual Offender Registration Form. The officers 
testified that if [Burdette] had refused to update the form at 
the time he was stopped, they would have allowed him to 
leave. 

The record of the suppression hearing supports the district 
court’s factual findings regarding the circumstances surrounding 
the questioning. We have reviewed the district court’s factual 
findings for clear error and find none. Burdette presented no evi- 
dence that would contradict the district court’s finding that he 
voluntarily accompanied Jackson and Pankonin to the sheriff’s 
headquarters and that his statements to Pankonin were given 
voluntarily. Jackson and Pankonin testified that Burdette will- 
ingly accompanied them in their vehicle and did not ask to drive 
himself to the sheriff’s headquarters. Neither did he at any time 
ask to end the interview or to be allowed to leave. Burdette put 
on no evidence to refute this testimony. 

We have reviewed the record and, upon our de novo review of 
the district court’s conclusion, agree with the district court that 
as to the second inquiry under Thompson and under the circum- 
stances, a reasonable person would have felt that he or she was 
at liberty to end the questioning and leave. Burdette went to the 
Sheriff’s headquarters voluntarily, and there was no evidence to 
indicate that Burdette attempted to end the questioning and was 
prevented from doing so. For purposes of Miranda v. Arizona, 
384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), Burdette 
was not “in custody” when he made the statements on October 
27, 1998, and therefore the statements were not obtained in vio- 
lation of his Fifth Amendment rights. 


(b) Fourth Amendment: Alleged Illegal Seizure 
Although Burdette’s statements to Pankonin were voluntary 
and were not obtained in violation of his Fifth Amendment 
rights, the statements were obtained as a result of the stop of 
Burdette’s vehicle made by deputy sheriffs based on the locate 
put out by investigators. The next issue we must resolve is 
whether Burdette’s voluntary statements following this stop 
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should nevertheless have been suppressed because they were the 
product of an illegal seizure and therefore excluded as “ ‘fruit of 
the poisonous tree,’” under Wong Sun v. United States, 371 U.S. 
471, 488, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963). 

The provisions of both the Fourth Amendment to the U.S. 
Constitution and Neb. Const. art. I, § 7, protect against unrea- 
sonable seizures. We have recognized three levels of police-cit- 
izen encounters: 

“The first tier of police-citizen encounters involves no 
restraint of the liberty of the citizen involved, but rather the 
voluntary cooperation of the citizen is elicited through 
non-coercive questioning. This type of contact does not 
rise to the level of a seizure and therefore is outside the 
realm of fourth amendment protection. . . . The second cat- 
egory, the investigative stop, is limited to brief, non-intru- 
sive detention during a frisk for weapons or preliminary 
questioning. This type of encounter is considered a 
‘seizure’ sufficient to invoke fourth amendment safe- 
guards, but because of its less intrusive character requires 
only that the stopping officer have specific and articulable 
facts sufficient to give rise to reasonable suspicion that a 
person has committed or is committing a crime. . . . The 
third type of police-citizen encounters, arrests, are charac- 
terized by highly intrusive or lengthy search or detention. 
The fourth amendment requires that an arrest be justified 
by probable cause to believe that a person has committed 
or is committing a crime.” 

(Citations omitted.) State v. Van Ackeren, 242 Neb. 479, 486-87, 
495 N.W.2d 630, 636 (1993), quoting United States v. 
Armstrong, 722 F.2d 681 (11th Cir. 1984). 

[18] The officers’ stop of Burdette on October 27, 1998, was 
an encounter of the second type. The officers stopped Burdette’s 
vehicle and briefly detained him until Jackson and Pankonin 
arrived at the scene. Police can constitutionally stop and briefly 
detain a person for investigative purposes if the police have a 
reasonable suspicion, supported by articulable facts, that crimi- 
nal activity exists, even if probable cause is lacking under the 
Fourth Amendment. State v. Anderson, 258 Neb. 627, 605 
N.W.2d 124 (2000). 
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[19] As discussed above in connection with our Fifth 
Amendment analysis, after Jackson and Pankonin arrived at the 
scene, Burdette voluntarily accompanied them to the sheriff’s 
headquarters. Burdette was not “seized” when Jackson and 
Pankonin took him to the sheriff’s headquarters because one 
who voluntarily accompanies law enforcement officers for ques- 
tioning has not been seized for Fourth Amendment purposes. 
See State v Osborn, 250 Neb. 57, 547 N.W.2d 139 (1996). 
However, the investigators gained Burdette’s compliance as a 
result of the initial stop. If the stop was an illegal seizure, the 
statements Burdette made to Pankonin were “fruit of the poi- 
sonous tree” requiring suppression. Wong Sun v. United States, 
supra. 

We note that in denying the motion to suppress, the district 
court determined that the deputy sheriffs properly “stopped 
[Burdette] for the purpose of updating his Sexual Offender 
Registration form.” In reviewing the factual record, it is clear 
that a locate had been put out on Burdette and that a stop would 
permit law enforcement officers to install a tracking device as 
part of their investigation of Burdette as a suspect in the felonies 
committed against A.B. The investigators could not disclose 
such purpose to Burdette and therefore told him he was stopped 
to update his sex offender registration. What is relevant to our 
analysis is the propriety of the stop for its actual purpose rather 
than for the purpose which the investigators represented to 
Burdette. We, therefore, consider whether the stop was proper 
for the purpose of investigating Burdette as a suspect in the 
felonies committed against A.B. and do not decide whether the 
stop was proper for the purpose of updating the sex offender reg- 
istration. See Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 
(1994) (appellate court is not obligated to engage in analysis not 
needed to adjudicate case and controversy before it). 

[20] Under the undisputed facts and the applicable law, the 
initial stop of Burdette on October 27, 1998, was proper pur- 
suant to the standards set forth in United States v. Hensley, 469 
U.S. 221, 105 S. Ct. 675, 83 L. Ed. 2d 604 (1985). In Hensley, 
the U.S. Supreme Court stated: 

Although stopping a car and detaining its occupants con- 
stitute a seizure within the meaning of the Fourth 
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Amendment, the governmental interest in investigating an 
officer’s reasonable suspicion, based on specific and artic- 
ulable facts, may outweigh the Fourth Amendment interest 
of the driver and passengers in remaining secure from the 
intrusion. 
469 U.S. at 226. If police have a reasonable suspicion, grounded 
in specific and articulable facts, that a person was involved in or 
is wanted in connection with a completed felony, then a stop 
may be made to investigate that suspicion. United States v. 
Hensley, supra. 

[21] In the instant case, the deputy sheriffs stopped Burdette’s 
vehicle on the basis of a locate put out by the investigators who 
had information that Burdette and his vehicle were connected to 
the felonies involving A.B. The U.S. Supreme Court held in 
Hensley that 

if a flyer or bulletin has been issued on the basis of articu- 

lable facts supporting a reasonable suspicion that the 

wanted person has committed an offense, then reliance on 

that flyer or bulletin justifies a stop to check identification, 

. . . tO pose questions to the person, or to detain the person 

briefly while attempting to obtain further information. 
(Citation omitted.) 469 U.S. at 232. If police make a stop “in 
objective reliance on a flyer or bulletin . . . the evidence uncov- 
ered in the course of the stop is admissible if the police who 
issued the flyer or bulletin possessed a reasonable suspicion jus- 
tifying a stop.” 469 U.S. at 233. Based on Hensley, we have held 
that it is irrelevant whether an officer making a stop in reliance 
on a radio bulletin is personally aware of the factual foundation 
for the bulletin, so long as the factual foundation underlying the 
bulletin is sufficient to support a reasonable suspicion. State v. 
Soukharith, 253 Neb. 310, 570 N.W.2d 344 (1997). In a similar 
vein, it has also been held that an arrest for which probable 
cause exists, regardless of whether or not the arresting officer is 
personally aware of all the facts supporting probable cause, will 
be deemed a proper arrest. See State v. Hayes, 3 Neb. App. 919, 
535 N.W.2d 715 (1995). 

In the instant case, the deputy sheriffs who stopped Burdette in 
his Bronco did so in objective reliance on a locate put out by the 
investigators. The investigators who issued the locate had a rea- 
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sonable suspicion that the driver of the Bronco was involved in 
the sexual assault, burglary, and robbery at A.B.’s house. The 
question therefore is not whether the deputy sheriffs who made 
the stop based on a locate personally possessed reasonable suspi- 
cion, but, rather, whether the investigators who put out the locate 
had reasonable suspicion, grounded in specific and articulable 
facts, that the driver of the Bronco was involved in or was wanted 
in connection with a completed felony. See, State v. Soukharith, 
supra; State v. Schwartz, 239 Neb. 84, 474 N.W.2d 461 (1991) 
(officer had reasonable suspicion to stop vehicle which answered 
description of vehicle reported involved in robbery). In this case, 
investigators possessed information that a neighbor had seen a 
Bronco parked near A.B.’s house on the night of the crime. 
Specifically, the neighbor reported seeing a black Bronco with the 
same description as Burdette’s and reported that the license plate 
number was “1-H8... [a]nd... possibly a seven.” The license 
plate number of Burdette’s black Bronco was 1-HH87. Burdette 
had been linked to this vehicle in the traffic stop of October 17, 
1998. The investigators who put out the locate, therefore, had rea- 
sonable suspicion sufficient to justify briefly detaining the driver 
of the vehicle for investigative purposes. 

The district court found that the deputy sheriffs properly 
stopped Burdette for the purpose of updating his sex offender 
registration. Burdette asserts the stop was illegal because the 
address information on Burdette’s registration was up to date 
and he was not required to update any other information until 
after his registration anniversary date, which had not yet passed. 
Because the police stopped Burdette for the purpose of investi- 
gating Burdette as a suspect in the sexual assault, robbery, and 
burglary at A.B.’s house based on a locate which was grounded 
on sufficient reasonable suspicion, the stop was proper. 

[22] The record shows that the stop enabled investigators to 
place a tracking device on Burdette’s vehicle pursuant to a court 
order. So long as the stop was otherwise proper, the stop was not 
made invalid because the investigators did not disclose this 
objective to Burdette. It is fundamental that a statement must be 
suppressed if it is obtained by offensive police practices. State v. 
Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997). However, mere 
deception will not render a statement involuntary or unreliable; 
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the test for determining the admissibility of a statement obtained 
by police deception is whether that deception produced a false 
or untrustworthy confession or statement. /d. Nothing in this 
record indicates that Burdette’s statement of October 27, 1998, 
was false or untrustworthy. 

Because Burdette’s vehicle was identified in connection with 
recent felonies and Burdette was a suspect in the recent felonies, 
we conclude that the deputy sheriffs’ stop of Burdette’s vehicle 
based on a proper locate did not violate the Fourth Amendment 
and did not poison Burdette’s subsequent voluntary statements. 
We conclude there was no violation of Burdette’s constitutional 
rights in connection with his statements to Pankonin on October 
27, 1998. The district court properly admitted Burdette’s state- 
ments of October 27 into evidence. We therefore reject 
Burdette’s second assignment of error. 


3. SENTENCING AS HABITUAL CRIMINAL 

Burdette claims generally that the district court erred because 
it doubly enhanced his sentence. Burdette specifically claims 
that given the fact that the first degree sexual assault with which 
he was charged and convicted in count I was first degree sexual 
assault, second offense, the district court erred when it sen- 
tenced him on count I as a habitual criminal. Burdette misper- 
ceives the sentencing structure applicable to count I. 

Burdette was convicted of first degree sexual assault, second 
offense, for which the sentence found in § 28-319(3) ordinarily 
applies. Section 28-319(3) provides: 

Any person who is found guilty of sexual assault in the 
first degree for a second time when the first conviction was 
pursuant to this section or any other state or federal law 
with essentially the same elements as this section shall be 
sentenced to not less than twenty-five years and shall not 
be eligible for parole. 

However, § 28-319(3) did not apply to Burdette’s sentencing 
because Burdette was found to be a habitual criminal, one of 
whose prior felonies was a first degree sexual assault, and he 
was instead sentenced under § 29-2221(1)(a), the habitual crim- 
inal statute specifically applicable to a defendant with such a 
criminal record. 
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Burdette was charged in count VI as a habitual criminal under 
§ 29-2221. Section 29-2221 does not create a separate offense, 
but, rather, provides for enhanced punishment where a defend- 
ant is found to be a “habitual criminal.” Under § 29-2221(1), a 
defendant convicted of a felony may be deemed a habitual crim- 
inal if the defendant has been (1) twice previously convicted of 
a crime, (2) sentenced, and (3) committed to prison for terms of 
not less than 1 year each. Generally, one deemed to be a habit- 
ual criminal shall be punished by imprisonment for a mandatory 
minimum term of 10 years and a maximum term of not more 
than 60 years upon each conviction for a felony committed sub- 
sequent to the prior convictions used as the basis for the habit- 
ual criminal charge. However, another portion of the habitual 
criminal sentencing statute, § 29-2221(1)(a), provides a specific 
provision which controls the habitual criminal sentencing where 
the defendant is convicted of one of the listed felonies, in this 
case, first degree sexual assault, second offense, under § 28-319, 
and has as one of his or her prior felonies one of the listed 
felonies, in this case, § 28-319. Section 29-2221(1)(a) provides: 

If the felony committed is in violation of section 28-303, 
28-304, 28-308, 28-313, 28-319, 28-502, 28-929, or 
28-1222, and at least one of the habitual criminal’s prior 
felony convictions was for a violation of one of the sec- 
tions listed in this subdivision or of a similar statute in 
another state or of the United States, the mandatory mini- 
mum term shall be twenty-five years and the maximum 
term not more than sixty years. 
(Emphasis supplied.) It is the habitual criminal sentencing 
statute found at § 29-2221(1)(a) which specifically applies to 
Burdette, and the district court properly applied this section 
when it imposed a sentence of 35 to 60 years’ imprisonment on 
Burdette’s conviction on count I. 

Burdette argues that sentencing him as a habitual criminal on 
the count of first degree sexual assault, second offense, was a 
double enhancement of his penalty. We do not agree. 

Burdette cites to State v. Hittle, 257 Neb. 344, 598 N.W.2d 20 
(1999), for the proposition that the State cannot, in effect, doubly 
enhance a defendant’s criminal conviction. In Hittle, we held that 
a conviction for driving under a suspended license in violation of 
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Neb. Rev. Stat. § 60-6,196(6) (Reissue 1998), which was deemed 
to be a felony rather than a misdemeanor, may not be used either 
to trigger application of the habitual criminal statute or as a prior 
offense for purposes of penalty enhancement pursuant thereto. 
We noted that a “defendant should not be subjected to double 
penalty enhancement through application of both a specific sub- 
sequent offense statute and a habitual criminal statute” and that 
“the specific enhancement mechanism contained in Nebraska’s 
[driving under the influence] statutes precludes application of the 
general enhancement provisions set forth in the habitual criminal 
statute.” State v. Hittle, 257 Neb. at 355, 598 N.W.2d at 29. 

[23] A comparison of the interplay of the habitual criminal 
statute and § 28-319 in the instant case with the habitual crimi- 
nal statute and the driving under a suspended license statutes in 
Hittle shows marked differences. Section 60-6,196(6), at issue 
in Hittle, provided that a person is guilty of driving under a sus- 
pended license, a felony, if the person was driving at a time dur- 
ing which his or her license had been revoked pursuant to two 
previous driving under the influence convictions. We held in 
Hittle that one can become a felon under § 60-6,196(6) only by 
having first committed multiple driving under the influence 
offenses, at least some of which are misdemeanors, and that the 
penalty for the act of driving under a suspended license had in a 
real sense been enhanced from one of misdemeanor status to one 
of felony status because under other circumstances, see Neb. 
Rev. Stat. § 60-4,186 (Reissue 1998), driving under a suspended 
license is a misdemeanor. Section 28-319(3) provides that in a 
first degree sexual assault case where the defendant has a prior 
conviction for first degree sexual assault, the crime shall be 
deemed first degree sexual assault, second offense. Both first 
degree sexual assault and first degree sexual assault, second 
offense, are felonies, and therefore, the subsequent offense of 
first degree sexual assault has not been enhanced as was the case 
in Hittle, Section 29-2221(1)(a) provides the specific enhance- 
ment mechanism where the current conviction is for a first 
degree sexual assault and the defendant has two or more prior 
felony convictions, including at least one of which is for first 
degree sexual assault. In such a case, § 29-2221(1)(a) dictates a 
sentencing range of 25 to 60 years’ imprisonment. 


708 259 NEBRASKA REPORTS 


The district court did not “doubly enhance” Burdette’s sen- 
tence pursuant to both § 28-319(3) and the habitual criminal 
statute. Instead, the district court properly sentenced Burdette 
pursuant to § 29-2221(1)(a) as a habitual criminal. Pursuant to 
count I, Burdette was convicted of first degree sexual assault, 
second offense, in violation of § 28-319, and at least one of 
Burdette’s prior felony convictions was for a violation of 
§ 28-319. Section 29-2221(1)(a) controlled the sentencing of 
count I and provides that in such circumstances, the mandatory 
minimum term shall be 25 years’ imprisonment and the maxi- 
mum term not more than 60 years’ imprisonment. The sentence 
imposed by the district court of 35 to 60 years’ imprisonment on 
count I was within these statutory limits. Sentences within statu- 
tory limits will be disturbed by an appellate court only if the 
sentence complained of was an abuse of judicial discretion. 
State v. Burkhardt, 258 Neb. 1050, 607 N.W.2d 512 (2000). We 
find no abuse of discretion in the district court’s sentencing of 
Burdette, and we therefore reject Burdette’s final assignment of 
error. 


VI. CONCLUSION 

We conclude that the district court did not err in admitting 
evidence of the 1982 sexual assaults committed by Burdette 
because the district court admitted the evidence for proper pur- 
poses, the probative value of such evidence was not outweighed 
by the risk of unfair prejudice, and the district court gave the 
jury proper limiting instructions. We further conclude that the 
district court did not err in admitting into evidence statements 
Burdette made to Pankonin on October 27, 1998, because such 
statements were not obtained in violation of Burdette’s constitu- 
tional rights. Finally, we conclude that the district court did not 
abuse its discretion in sentencing Burdette. We therefore affirm 
Burdette’s convictions and sentences. 

AFFIRMED. 
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STEPHAN, J. 

Barry D. McCroy appeals from the court’s denial of his 
motions for postconviction relief without conducting an eviden- 
tiary hearing. McCroy asserts that he is entitled to postconvic- 
tion relief because his counsel at the time of his plea-based con- 
victions had been previously disbarred in Colorado, and was 
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subsequently disbarred in Nebraska. McCroy contends that he 
was denied the effective assistance of counsel (1) under a per se 
rule because of the disbarments and (2) because his attorney 
failed to honor his request to perfect a direct appeal. We con- 
clude that the first claim is without merit, but that McCroy is 
entitled to an evidentiary hearing on his second claim. 


FACTS 

In January 1992, McCroy pled guilty to four theft-related 
charges set forth in three separately docketed cases. At the time 
his pleas were entered, McCroy was represented by Charles M. 
Radosevich. The record of the proceedings reveals that prior to 
accepting the pleas, the district court informed McCroy of the 
rights he was waiving by pleading guilty. After a factual basis 
was offered for each of the charges, the court determined that 
the pleas were made freely, voluntarily, and knowingly, and 
found McCroy guilty on each count. The record also reveals that 
the guilty pleas were entered in exchange for an agreement by 
the State not to file six other theft-related charges. On February 
27, the district court imposed four consecutive sentences con- 
sisting of three sentences of 15 to 45 months’ imprisonment and 
one sentence of 10 to 45 months’ imprisonment, with no credit 
for time served. 

On December 17, 1997, McCroy filed motions for postconvic- 
tion relief, seeking to vacate each of his convictions. In his 
motions, McCroy alleged that he was denied effective assistance 
of counsel because Radosevich had been disbarred in Colorado in 
1989 and had subsequently reactivated his license to practice law 
in Nebraska without disclosing this fact. Radosevich was subse- 
quently disbarred by this court in 1993. State ex rel. NSBA v. 
Radosevich, 243 Neb. 625, 501 N.W.2d 308 (1993). McCroy 
alleged that but for the incompetence of Radosevich, he would not 
have pled guilty to the four counts. He further alleged that on the 
day of sentencing, he asked Radosevich to file appeals, which 
Radosevich failed to do. McCroy alleges that this failure was prej- 
udicial because it adversely affected the calculation of his sen- 
tence reduction pursuant to Neb. Rev. Stat. § 83-1,107 (Reissue 
1994), which was amended during the period when his appeals 
would have been pending. See 1992 Neb. Laws, L.B. 816. 
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The district court denied McCroy’s motion without an evi- 
dentiary hearing, finding: 

I have examined the transcripts of McCroy’s pleas and 
sentences, and I do not find any indication that Mr. 
McCroy was inadequately represented. The pleas were 
entered voluntarily, and Mr. McCroy clearly understood 
the possible consequences of his waiver, and the options 
that he was foregoing [sic] by entering into that waiver. 
Under these circumstances, the fact that his lawyer may 
have been disbarred in another state does not vitiate the 
convictions. By misrepresenting his credentials, 
Radosevich may have subjected himself to civil or crimi- 
nal liability. However, the test for adequate representation 
depends upon defective performance, not accreditation. 
There is no indication in this record that Mr. McCroy was 
inadequately represented by his counsel in these proceed- 
ings. For these reasons, McCroy’s Application for Post- 
Conviction Relief ought to be denied. 

The district court did not expressly rule on McCroy’s assertion 
that Radosevich disregarded his request to appeal. 

Following this ruling on his postconviction motions, McCroy 
perfected timely appeals, which were consolidated for purposes 
of briefing and oral argument and moved to our docket on our 
motion pursuant to Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 
The cases were subsequently submitted without oral argument 
by agreement of the parties. 


ASSIGNMENTS OF ERROR 
McCroy assigns, restated and summarized, that the district 
court erred in (1) denying him an evidentiary hearing on his 
claims and (2) not addressing his claim that he was denied the 
right of direct appeal. 


STANDARD OF REVIEW 
[1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Williams, ante p. 234, 609 N.W.2d 313 (2000); State v. Palmer, 
257 Neb. 702, 600 N.W.2d 756 (1999). 
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ANALYSIS 

The history of Radosevich’s membership in the Nebraska bar 
is well documented in our jurisprudence. Pursuant to Neb. Rev. 
Stat. § 27-201(3) (Reissue 1995), we take judicial notice of the 
fact that Radosevich was admitted to practice in Nebraska in 
1969 upon graduation from an accredited law school and suc- 
cessful completion of the bar examination. He was also admit- 
ted to practice law in Colorado, but was disbarred by the 
Colorado Supreme Court on October 30, 1989, based upon a 
finding that he improperly withdrew approximately $265,000 in . 
client funds for his personal use. People v. Radosevich, 783 P.2d 
841 (Colo. 1989). After allowing his membership in the 
Nebraska State Bar Association (NSBA) to lapse, Radosevich 
applied for reinstatement on January 13, 1991, but did not 
inform the NSBA of his disbarment in Colorado. See State v. 
Bennett, 256 Neb. 747, 591 N.W.2d 779 (1999). He was rein- 
stated to active membership in the NSBA on February 22, 1991, 
but following discovery of the disciplinary action taken by the 
Colorado Supreme Court and the filing of a motion of recipro- 
cal discipline on August 21, 1992, he was disbarred by this court 
on June 11, 1993. State ex rel. NSBA v. Radosevich, 243 Neb. 
625, 501 N.W.2d 308 (1993). See, also, State v. Bennett, supra. 
Radosevich represented McCroy after Radosevich’s disbarment 
in Colorado and reinstatement in Nebraska, but before his dis- 
barment in Nebraska. 


Per SE INEFFECTIVE ASSISTANCE OF COUNSEL 

[2] Generally, we have resolved the question of whether a 
criminal defendant received ineffective assistance of counsel in 
violation of his or her Sixth Amendment rights by applying the 
familiar two-part test enunciated in Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to the 
actual performance of defense counsel. Under this test, in order 
to establish a right to postconviction relief based on a claim of 
ineffective counsel, a defendant has the burden to first show that 
counsel’s performance was deficient; that is, counsel’s perfor- 
mance did not equal that of a lawyer with ordinary training and 
skill in criminal law in the area. Next, the defendant must show 
that counsel’s deficient performance prejudiced the defense in 
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his or her case. State v. Williams, supra; State v. Smith, 256 Neb. 
705, 592 N.W.2d 143 (1999); State v. Ditter, 255 Neb. 696, 587 
N.W.2d 73 (1998). 

The Strickland analysis necessarily involves examination of 
specific acts and omissions on the part of counsel which are 
alleged to constitute deficient performance which was prejudi- 
cial to the defense of the accused. Some courts, however, have 
held that in certain circumstances, legal representation by a par- 
ticular individual constitutes a per se violation of a criminal 
defendant’s Sixth Amendment right to the effective assistance 
of counsel, regardless of the particulars of such representation. 
For example, in Solina v. United States, 709 F.2d 160 (2d Cir. 
1983), the accused was represented by an individual who had 
graduated from an accredited law school but was unsuccessful 
in passing the bar examination and thus was never admitted to 
practice as a lawyer. The court held that this constituted a per 
se violation of the defendant’s Sixth Amendment right to 
“ ‘assistance of counsel’ ” which the court construed as signify- 
ing nothing less than “representation by a licensed practi- 
tioner.” 709 F.2d at 167. In U.S. v. Novak, 903 F.2d 883 (2d Cir. 
1990), the same court followed a similar rationale in conclud- 
ing that representation by Joel Steinberg, who had been admit- 
ted to the bar on the basis of false representations regarding his 
legal education, constituted a per se Sixth Amendment viola- 
tion. The court concluded that “[iJn general, the Sixth 
Amendment guarantee is not satisfied if the accused is repre- 
sented by a person who, for failure to meet substantive bar 
admission requirements, has never been admitted to the prac- 
tice of law in any jurisdiction.” 903 F.2d at 887. See, also, 
People v. Chin Min Foo, 144 Misc. 2d 589, 545 N.Y.S.2d 55 
(1989), and People v. Williams, 140 Misc. 2d 136, 530 N.Y.S.2d 
472 (1988) (both holding representation by Steinberg consti- 
tuted per se violation of Sixth Amendment). 

Similarly, the Florida Court of Appeals has determined that 
representation by an individual who graduated from law school 
and passed the bar examination but was denied a license to prac- 
tice due to lack of moral character is per se ineffective. 
Huckelbury v. State, 337 So. 2d 400 (Fla. App. 1976). The court 
determined that the individual who represented the defendant 
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was in effect an imposter, because the “right to court-appointed 
counsel presupposes appointment of counsel fully accredited by 
competency and moral standards to practice law.” Jd. at 403. It 
further noted that the case presented “a situation where one 
without proper credentials as a lawyer in any state or federal 
jurisdiction posed as a lawyer. And, he who so posed has not 
been considered to be of sufficient moral fiber to bear the stamp 
of approval of the Florida Bar.” /d. 

Some courts have recognized per se ineffective assistance of 
counsel when counsel was suspended or disbarred prior to the . 
representation. In Jn re Johnson, | Cal. 4th 689, 822 P.2d 1317, 
4 Cal. Rptr. 2d 170 (1992), the court found that representation 
by an attorney who had been suspended from the practice of law 
and had submitted his resignation to the state bar with disci- 
plinary proceedings pending was per se ineffective. The court, 
however, based its decision on the resignation, reasoning that 
the submission of a resignation with charges pending caused an 
immediate transfer of the attorney to inactive status. Notably, it 
reasoned that the suspension alone did not amount to per se inef- 
fectiveness, because 

“admission of an attorney to the bar establishes that the 
State deems him competent to undertake the practice of 


law before all our courts, in all types of actions.” ... An 
attorney who is professionally competent does not become 
any less competent upon the filing of an order. . . sus- 


pending the attorney from practice. 

(Citation omitted.) /d. at 697, 822 P.2d at 1320-21, 4 Cal. Rptr. 
2d at 173-74. See, also, People v. Hinkley, 193 Cal. App. 3d 383, 
238 Cal. Rptr. 272 (1987) (holding criminal defendant received 
per se ineffective assistance of counsel when his attorney’s prac- 
tice had been taken over by state bar and court pursuant to 
statute which allowed takeover after determination that attorney 
was incompetent to represent clients); Ex Parte Williams, 870 
S.W.2d 343 (Tex. App. 1994) (holding representation per se 
ineffective where attorney disbarred 2 months before trial and 
therefore no longer “counsel” within meaning of Sixth 
Amendment under Texas law which provides disbarred lawyer 
is deemed incompetent to represent criminal defendant as mat- 
ter of law). 
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Other courts, however, have declined to apply a per se rule in 
assessing the performance of a disbarred lawyer in a criminal 
proceeding. For example, in State v. Smith, 476 N.W.2d 511 
(Minn. 1991), the court found there was no per se ineffective 
assistance of counsel when the attorney was suspended during 
the final day of trial. The court distinguished the case from those 
where counsel was an imposter who had never been admitted to 
the bar. It found that unlike those cases, where counsel had been 
admitted to the bar but had lost his or her license because of sus- 
pension or disbarment, the reasons for such loss of license could 
be so varied in kind and degree that a per se rule was not 
appropriate. 

In United States vy. Mouzin, 785 F.2d 682 (9th Cir. 1986), the 
court found that representation in U.S. District Court by counsel 
who had been disbarred by the U.S. Court of Appeals for the 9th 
Circuit for unrelated conduct was not per se ineffective. In so 
holding, the court noted: 

The principle applied in [cases in which a person poses as 
a lawyer] is that one never admitted to practice law and 
therefore who never acquired the threshold qualification to 
represent a client in court cannot be allowed to do so, and 
no matter how spectacular a performance may ensue, it 
will not constitute “effective representation of counsel” for 
purposes of the Sixth Amendment. Conversely, the inflic- 
tion of discipline upon an attorney previously qualified and 
- in good standing will not and should not transform his ser- 
vices into ineffective assistance. 
785 F.2d at 697. The court noted that his admission to the bar 
allowed it to assume that counsel had the training, knowledge, 
and ability to represent a client, regardless of his disbarment for 
unrelated conduct by another court. 

Circumstances similar to those before us in the present case 
were considered in Vance v. Lehman, 64 F.3d 119 (3d Cir. 1995), 
cert. denied, Vance v. Horn, 516 U.S. 1059, 116 S. Ct. 736, 133 
L. Ed. 2d 686 (1996). In that case, defense counsel had origi- 
nally been properly admitted to practice law in California. After 
disciplinary proceedings were brought against him in that state, 
he relocated to Pennsylvania, where he passed the bar examina- 
tion but falsely reported on his application that he had no pend- 
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ing professional misconduct charges. The attorney’s 
Pennsylvania license was revoked shortly after his representa- 
tion of the defendant. In determining that the representation was 
not per se ineffective, the court noted: 

The courts have consistently looked to the licensing 
authorities of the legal profession to determine in circum- 
stances of this kind the boundaries of the per se exception 
to the Strickland rule. If a lawyer is authorized by those 
authorities to practice law, his or her performance on a 
criminal defendant’s behalf is acceptable for Sixth 
Amendment purposes so long as the Strickland criteria are 
not met. 

64 F.3d at 122. The court further noted that the attorney was not 
an imposter, in that he had graduated from an accredited law 
school, was originally certified by California as competent to 
practice law, had practiced law for a decade, and had been tested 
and found knowledgeable about Pennsylvania law. It also noted 
that his breaches of conduct were unrelated to his representation 
of the client. See, also, Bellamy v. Cogdell, 974 F.2d 302 (2d Cir. 
1992), cert. denied 507 U.S. 960, 113 S. Ct. 1383, 122 L. Ed. 2d 
759 (1993) (declining to find per se ineffective assistance of 
counsel where attorney represented client while disciplinary 
proceedings were pending against him and was then suspended 
following trial due to health concerns); Waterhouse v. 
Rodriguez, 848 F.2d 375 (2d Cir. 1988) (holding representation 
at a suppression hearing by lawyer disbarred on final day of 
hearing not per se ineffective); Wilson v. People, 652 P.2d 595 
(Colo. 1982), cert. denied 459 U.S. 1218, 103 S. Ct. 1221, 75 L. 
Ed. 2d 457 (1983) (holding representation by attorney who met 
all requirements for obtaining license but failed to take oath for 
admission not per se ineffective, distinguishing circumstance 
from representation by someone impersonating lawyer); People 
v Pubrat, 451 Mich. 589, 548 N.W.2d 595 (1996) (holding attor- 
hey’s suspension during proceedings did not result in per se 
ineffective assistance of counsel, distinguishing case from those 
in which laypersons masquerade as attorneys). 

In State v. Bennett, 256 Neb. 747, 591 N.W.2d 779 (1999), we 
were presented with the issue of whether Radosevich’s repre- 
sentation of a criminal defendant in Nebraska after his disbar- 
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ment in Colorado but before he was disbarred by this court con- 
stituted per se ineffective assistance of counsel. However, we 
did not reach the issue because of our determination that 
Bennett’s failure to raise it on direct appeal procedurally barred 
his motion for postconviction relief. In McCroy’s cases, how- 
ever, no direct appeals were filed, allegedly because of 
Radosevich’s failure to carry out McCroy’s request to do so. 
Thus, the question of whether Radosevich’s representation of 
McCroy constituted per se ineffective assistance of counsel is 
directly before us. 

Vance v. Lehman, 64 F.3d 119 (3d Cir. 1995), cert. denied, 
Vance v. Horn, 516 U.S. 1059, 116 S. Ct. 736, 133 L. Ed. 2d 
686 (1996), and other authorities discussed above recognize 
what we perceive to be a valid distinction between representa- 
tion by one who has never been qualified to practice law and 
one who was properly admitted in the first instance but is sub- 
sequently suspended or disbarred. Here, Radosevich graduated 
from an accredited law school, passed the bar examination, 
and was duly admitted to practice law in Nebraska in the first 
instance. Although he had been disbarred in Colorado, he was 
licensed to practice law in Nebraska at the time of his repre- 
sentation of McCroy, and his subsequent disbarment by this 
court was unrelated to that representation. We decline to adopt 
a per se determination of ineffective assistance of counsel 
under these circumstances and conclude that McCroy’s motion 
for postconviction relief based upon ineffective assistance of 
counsel should be analyzed under the Strickland test based 
upon Radosevich’s actual performance in representing 
McCroy. 


STRICKLAND ANALYSIS 

The first prong of the Strickland analysis requires a determi- 
nation of whether counsel’s performance was deficient. We 
agree with the district court’s determination that the files and 
records reveal that Radosevich’s performance in connection 
with McCroy’s guilty pleas was not deficient. However, the dis- 
trict court did not address McCroy’s assertions that immediately 
following his sentencing on February 27, 1992, he directed 
Radosevich to file an appeal on his behalf and that Radosevich 
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failed to do so. We treat this omission as a constructive denial of 
relief with respect to this allegation. See State v. Ward, 257 Neb. 
377, 597 N.W.2d 614 (1999). 

(3] We have recognized that where defense counsel in a crim- 
inal case fails to carry out a defendant’s request to file an appeal, 
the proper vehicle for the defendant to seek relief is through the 
Nebraska Postconviction Act. State v. Trotter, ante p. 212, 609 
N.W.2d 33 (2000); State v. Johnson, 243 Neb. 758, 502 N.W.2d 
477 (1993). In seeking such relief, “‘‘[a] defendant must show, 
by a preponderance of the evidence, that he was denied his right 
to appeal due to the negligence or incompetence of counsel, and 
through no fault of his own.’” State v. Trotter, ante at 217, 609 
N.W.2d at 38, quoting State v. Halsey, 195 Neb. 432, 238 
N.W.2d 249 (1976). In Roe v. Flores-Ortega, 528 U.S. 470, 477, 
120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000), the Supreme Court 
recognized: 

We have long held that a lawyer who disregards specific 
instructions from the defendant to file a notice of appeal 
acts in a manner that is professionally unreasonable. . . . 
This is so because a defendant who instructs counsel to ini- 
tiate an appeal reasonably relies upon counsel to file the 
necessary notice. Counsel’s failure to do so cannot be con- 
sidered a strategic decision; filing a notice of appeal is a 
purely ministerial task, and the failure to file reflects inat- 
tention to the defendant’s wishes. 
(Citations omitted.) Thus, if Radosevich failed to carry out an 
instruction by McCroy to appeal his convictions, such failure 
would constitute deficient performance satisfying the first prong 
of the Strickland test. 

As noted above, the second prong of the Strickland test nor- 
mally requires a showing that deficient performance by counsel 
resulted in prejudice to the defendant’s case. However, in State 
v. Trotter, ante at 222, 609 N.W.2d at 41, we held that “after a 
trial, conviction, and sentencing, if counsel deficiently fails to 
file or perfect an appeal after being so directed by the criminal 
defendant, prejudice will be presumed and counsel will be 
deemed ineffective, thus entitling the defendant to postconvic- 
tion relief.” We see no logical reason not to apply the same rule 
with respect to a plea-based conviction. 
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[4] However, unlike Trotter, there was no evidentiary hearing 
in this case, and we therefore have before us only McCroy’s ver- 
ified allegation that he requested Radosevich to perfect the 
appeals. An evidentiary hearing on a motion for postconviction 
relief is required on an appropriate motion containing factual 
allegations which, if proved, constitute an infringement of the 
movant’s rights under the Nebraska or federal Constitution. 
State v. Smith, 256 Neb. 705, 592 N.W.2d 143 (1999); State v. 
Moore, 256 Neb. 553, 591 N.W.2d 86 (1999). Where such an 
allegation is made, an evidentiary hearing may be denied only 
when the records and files affirmatively show that the defendant 
is entitled to no relief. State v. Lyle, 258 Neb. 263, 603 N.W.2d 
24 (1999); State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 
(1998); Neb. Rev. Stat. § 29-3001 (Reissue 1995). The files and 
records in these cases reflect that no appeals were filed and do 
not refute McCroy’s allegation that he requested Radosevich to 
do so. Accordingly, the district court erred in not conducting an 
evidentiary hearing on this issue. 


CONCLUSION 

We conclude that because Radosevich was properly admitted 
to practice law in this state in the first instance and was licensed 
to do so at the time of the challenged representation, there is no 
per se Sixth Amendment violation. However, because the files 
and records do not establish that McCroy is entitled to no post- 
conviction relief, we reverse, and remand to the district court 
with directions to conduct an evidentiary hearing limited to the 
issue of whether Radosevich failed to respond to a request by 
McCroy that he file appeals on McCroy’s behalf and thereby 
deprived him of effective assistance of counsel in securing 
appellate review of his convictions. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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RENE McQUuINN, APPELLANT, V. DOUGLAS COUNTY SCHOOL 
District No. 66 ET AL., APPELLEES. 
612 N.W.2d 198 


Filed June 16, 2000. No. S-99-100. 


1, Schools and School Districts: Termination of Employment: Teacher Contracts: 
Evidence: Appeal and Error. The standard of review in an error proceeding from an 
order terminating the contract of employment of a probationary certificated employee 
is whether the school board acted within its jurisdiction and whether there is sufficient 
evidence as a matter of law to support its decision. In this context, evidence is suffi- 
cient as a matter of law if a judge could not, were the trial to a jury, direct a verdict; 
it is something less than the weight of the evidence and can be such as to permit the 
drawing of two inconsistent conclusions. 

2. Schools and School Districts: Teacher Contracts: Termination of Employment. 

The procedural requirements of Neb. Rev. Stat. § 79-828(2) (Reissue 1996) are a pre- 

requisite to a school board’s election to amend or not renew the contract of a proba- 

tionary certificated teacher. The statutes do not require either the evaluation or the list- 
ing of perceived deficiencies to be in written form. 

__: __: __. There is no statutory requirement that a probationary certificated 

employee be told that a perceived performance deficiency is of such a magnitude that 

a failure to remedy it would lead to nonrenewal of the employment contract. 

4. Courts: Appeal and Error. Where a cause has been appealed to a higher appellate 
court from a district court exercising appellate jurisdiction, only issues properly pre- 
sented to and passed upon by the district court may be raised on appeal to the higher 
court. In the absence of plain error, where an issue is raised for the first time in the 
higher appellate court, it will be disregarded inasmuch as the district court cannot 
commit error in resolving an issue never presented and submitted for disposition. 

5. Schools and School Districts: Teacher Contracts: Termination of Employment. 
Neither Neb. Rev. Stat. § 79-834 (Reissue 1996) nor any other statute dealing specif- 
ically with the subject of a school district’s nonrenewal of a probationary employee’ s 
contract requires that a school board deliberate in open session following an open 
hearing. 

6. Administrative Law: Appeal and Error. A board exercises a judicial function if it 
decides a dispute of adjudicative fact or if a statute requires it to act in a judicial 
manner. 

7. Evidence: Proof: Words and Phrases. Adjudicative facts are those ascertained from 
proof adduced at an evidentiary hearing which relate to a specific party. 


Appeal from the District Court for Douglas County: JosePu S. 
TroiA, Judge. Affirmed. 


Robert E. O’Connor, Jr., for appellant. 


Allen E. Daubman, of Koley, Jessen, Daubman & Rupiper, 
P.C., for appellees. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

In this error proceeding commenced in the district court for 
Douglas County, Nebraska, Rene McQuinn challenges the deci- 
sion by the board of education (Board) of the Douglas County 
School District No. 66 (District) not to renew her contract as a 
probationary certificated teacher following the 1996-97 school 
year. She claims that the District failed to comply with various 
statutory provisions governing the procedure for evaluation of 
. probationary employees and that the proceedings which led to 
the nonrenewal of her contract were conducted in violation of 
statutes governing teacher tenure and open public meetings. 
Following a judgment by the district court in favor of the school 
district, McQuinn perfected this timely appeal. We find no error 
and therefore affirm. 


I. BACKGROUND 

Under Nebraska law, a public school teacher is considered a 
“probationary certificated employee” during the first 3 years of 
employment by a school district. Neb. Rev. Stat. § 79-824(3) 
(Reissue 1996). “The purpose of the probationary period is to 
allow the employer an opportunity to evaluate, assess, and assist 
the employee’s professional skills and work performance prior 
to the employee obtaining permanent status.” Neb. Rev. Stat. 
§ 79-828(2) (Reissue 1996). “The contract of a probationary 
certificated employee shall be deemed renewed and remain in 
full force and effect unless amended or not renewed” in accor- 
dance with statutory procedures. § 79-828(1). A teacher who 
remains employed by the school district after serving the proba- 
tionary period is considered to be a “permanent certificated 
employee.” § 79-824(5). 

Commencing with the 1994-95 school year, McQuinn was 
employed by the District as a probationary certificated 
employee assigned to teach at Westside Middle School. She 
remained employed by the District during the 1995-96 and 
1996-97 school years, during which time she taught sixth grade 
at Oakdale Elementary School. On March 26, 1997, the Oakdale 
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principal, Robert Bruckner, notified McQuinn by letter that he 
would not be recommending the renewal of her teaching con- 
tract for the 1997-98 school year, citing problems with class- 
room management. On April 1, McQuinn received a letter from 
Lee Perkins, the assistant superintendent for the District, in 
which he stated that based on Bruckner’s recommendation, 
McQuinn’s probationary position with the District was “under 
consideration for termination” at the close of the 1996-97 school 
year. Perkins sent additional notice to McQuinn on April 8, in 
which he reiterated that McQuinn’s contract was being consid- 
ered for termination and notified her of her right to request a 
hearing before the Board. McQuinn exercised this right in a let- 
ter to Perkins dated April 12, 1997. 

An informal hearing regarding the nonrenewal of McQuinn’s 
contract was held before the Board on May 6, 1997. Both 
McQuinn and the District were represented by counsel. At the 
beginning of the hearing, the presiding member of the Board 
inquired of McQuinn whether she preferred the proceeding to 
continue in open or closed session. McQuinn responded that she 
preferred an open session. Perkins, Bruckner, McQuinn, and 
parents of several students who were taught by McQuinn testi- 
fied at the hearing. 

Bruckner recommended that McQuinn’s contract not be 
renewed based on his classroom observations and evaluations of 
her classroom management during the 1996-97 school year. In 
this context, the term “classroom management” pertains gener- 
ally to the ability of a teacher to maintain an appropriate level of 
student participation and behavior in the classroom setting. 
McQuinn testified that Bruckner never told her during the 
1996-97 school year that her control over her students was inad- 
equate or that her classroom management skills were otherwise 
deficient. She believed that classroom management was listed as 
an area for growth on each of the three evaluations performed by 
Bruckner during the 1996-97 school year because that was an 
area in which all teachers should strive to continuously improve. 
She stated that Bruckner did tell her to improve her technology 
skills and that she had taken steps in that direction. McQuinn 
claimed that Bruckner never warned her during the 1996-97 
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school year that her job was in jeopardy due to her problems 
with classroom management. 

After the parties presented closing arguments, the Board 
announced that it would conduct its deliberations in a private 
room, to which neither McQuinn nor the District objected. The 
Board later returned to open session and announced it was 
recessing its deliberations “to obtain legal counsel on the 
options available to the Board. We would hope to be able to 
work out an agreement with Mrs. McQuinn and the District for 
a waiver of tenure and continuation of a probationary status and 
assignment to another school.” Thereafter, the parties agreed in 
writing to extend the deadline for a hearing and for final action 
by the Board to June 15, 1997, as permitted by Neb. Rev. Stat. 
§ 79-831 (Reissue 1996). 

Attorneys for McQuinn and the District then began drafting 
an agreement whereby McQuinn’s contract would be renewed 
subject to the condition that she would remain on probationary 
Status. In a letter to McQuinn’s attorney dated May 23, 1997, the 
attorney for the District wrote: “The next Board of Education 
meeting is Monday, June 2, at 7:30 p.m. I believe the Board will 
reconvene its deliberations on Ms. McQuinn’s contract at the 
end of the meeting. Following deliberations, the Board will vote 
to renew, not renew, or extend probationary status per our nego- 
tiated Agreement.” In a second letter to McQuinn’s attorney, 
dated May 28, 1997, the attorney for the District wrote: 

Per your facsimile transmission yesterday afternoon, I 
have enclosed duplicate originals of the Agreement 
between Ms. McQuinn and the Board of Education. Please 
have Ms. McQuinn sign both originals and return them to 
me. The Agreement will be included with the materials sent 
to each Board member for the Board meeting on June 2. 

The Agreement will not be effective unless and until 
appropriate action is taken by the Board. As I advised in 
my letter of May 23, the Board will reconvene its deliber- 
ations at the end of the meeting. Following deliberations, 
the Board will vote to renew, not renew, or extend proba- 
tionary status per the enclosed Agreement. If it votes to 
extend probationary status, the Agreement will be executed 
by the Board. 
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On May 30, 1997, the Board published notice in “The Daily 
Record of Omaha” of the agenda for its regular meeting to be 
held on June 2, and simultaneously made available the agenda 
for the June 2 meeting at the board of education offices. At the 
bottom of the agenda was the following heading: ‘“*IX. 
Executive Session - Personnel Issue (RE: Rene J. McQuinn).” 

Neither McQuinn nor her attorney was present when the 
Board met on June 2, 1997. At the conclusion of its regular busi- 
ness, the Board went into executive session “to discuss a per- 
sonnel issue dealing with Rene J. McQuinn.” After its delibera- 
tions, the Board returned to open session and voted in favor of 
nonrenewal of McQuinn’s contract. In a letter dated June 3, 
1997, Perkins notified McQuinn that the Board had voted at its 
June 2 meeting not to renew her teaching contract for the 
1997-98 school year. 

In her petition in error, McQuinn asserted that the Board vio- 
lated her due process rights by failing to conduct its delibera- 
tions in open session pursuant to her request and the provisions 
of Neb. Rev. Stat. § 79-834 (Reissue 1996) and Nebraska’s pub- 
lic meetings laws, codified at Neb. Rev. Stat. §§ 84-1408 
through 84-1414 (Reissue 1994 & Cum. Supp. 1996); that the 
Board erred in not finding that the District failed to follow the 
evaluation guidelines pursuant to § 79-828(2); that the Board 
erred by not notifying McQuinn of its intent to reconvene the 
hearing adjourned on May 6, 1997; and that the Board erred in 
construing the contract between McQuinn and the District as not 
requiring just cause for termination. The district court affirmed 
the Board’s actions, finding that McQuinn was a teacher under 
a probationary teaching contract, that she was properly notified 
that her contract would not be renewed, and that McQuinn 
requested a hearing and said hearing was held. The court further 
found that Bruckner evaluated McQuinn on several occasions 
during the first and second semesters of the 1996-97 school 
year, followed each time by a conference in which Bruckner dis- 
cussed his observations with McQuinn and made suggestions 
for improvement. The court found that McQuinn admitted in her 
testimony at the hearing before the Board that these conferences 
with Bruckner did take place. The court concluded by finding 
that the hearing on May 6 was an informal hearing pursuant to 
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§ 79-834 and, except for deliberations and taking of the vote, 
was held in open session. The court held that McQuinn’s due 
process rights were not violated and further found that “[t]he 
statute only requires that the formal action for non-renewal be 
held in open session.” 

McQuinn appeals the decision of the district court. We 
removed the appeal to our docket on our own motion pursuant 
to our authority to regulate the caseloads of the appellate courts. 
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


Il. ASSIGNMENTS OF ERROR 

McQuinn contends, summarized and restated, that the district 
court erred (1) in affirming the Board’s decision not to renew 
her contract; (2) in not finding that the District failed to follow 
the procedures for observation and review of a probationary 
teacher’s performance during McQuinn’s third year of employ- 
ment as required by § 79-828(2); (3) in not finding that the 
District failed to follow its own established practice and proce- 
dures for evaluations; (4) in finding that Bruckner evaluated 
McQuinn on several occasions during the 1996-97 school year; 
(5) in finding that in an informal hearing under § 79-834 
requested by the probationary employee, the Board can go into 
closed session to deliberate and take a vote and need only take 
its formal action of nonrenewal in open session and that such 
action does not violate due process, the public meetings laws, 
§ 84-1410, or § 79-834; and (6) in failing to find that the District 
did not give McQuinn the required notice of any reconvened 
hearing. 


Ill. STANDARD OF REVIEW 

[1] The standard of review in an error proceeding from an 
order terminating the contract of employment of a probationary 
certificated employee is whether the school board acted within 
its jurisdiction and whether there is sufficient evidence as a mat- 
ter of law to support its decision. See, Cox v. York Cty. Sch. Dist. 
No. 083, 252 Neb. 12, 560 N.W.2d 138 (1997); Drain v. Board 
of Ed. of Frontier Cty., 244 Neb. 551, 508 N.W.2d 255 (1993); 
Nuzum v. Board of Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 417 
N.W.2d 779 (1988). In this context, evidence is “ ‘sufficient as a 
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matter of law’. . . if a judge could not, were the trial to a jury, 
direct a verdict; it is something less than the weight of the evi- 
dence and can be such as to permit the drawing of two inconsis- 
tent conclusions.” Eshom v. Board of Ed. of Sch. Dist. No. 54, 
219 Neb. 467, 471, 364 N.W.2d 7, 11 (1985). 


IV. ANALYSIS 
Section 79-828 and the statutes referred to therein clearly 
authorize a school board to elect not to renew a probationary 
certificated employee’s contract. Thus, in the present case, it is 
clear that the Board acted within its jurisdiction and that the 
only question to be decided is whether the evidence is sufficient 
as a matter of law to support its decision. 


1. COMPLIANCE WITH STATUTORY OBSERVATION 
AND EVALUATION PROCEDURES 

While the contract of a permanent certificated employee of a 
school district may be terminated only for specific grounds enu- 
merated in Neb. Rev. Stat. § 79-829 (Reissue 1996), a school 
board may elect not to renew the contract of a probationary cer- 
tificated employee “for any reason it deems sufficient if such 
nonrenewal is not for constitutionally impermissible reasons” 
and the nonrenewal is carried out in conformity with statutory 
requirements. See § 79-828(4). These include the requirement of 
§ 79-828(2), which provides in part: 

All probationary certificated employees employed by 
Class I, II, IL, and VI school districts shall, during each 
year of probationary employment, be evaluated at least 
once each semester, unless the probationary certificated 
employee is a superintendent, in accordance with the pro- 
cedures outlined below: 

The probationary employee shall be observed and eval- 
uation shall be based upon actual classroom observations 
for an entire instructional period. If deficiencies are noted 
in the work performance of any probationary employee, 
the evaluator shall provide the teacher or administrator at 
the time of the observation with a list of deficiencies, a list 
of suggestions for improvement and assistance in over- 
coming the deficiencies, and followup evaluations and 
assistance when deficiencies remain. 
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[2] We stated in Cox v. York Cty. Sch. Dist. No. 083, supra, 
that these procedural requirements are a prerequisite to a school 
board’s election to amend or not renew the contract of a proba- 
tionary certificated teacher. See, also, Kennedy v. Board of Ed. 
of Sch. Dist. of Ogallala, 230 Neb. 68, 430 N.W.2d 49 (1988); 
Nuzum v. Board of Ed. of Sch. Dist. of Arnold, supra. The 
statutes do not require either the evaluation or the listing of per- 
ceived deficiencies to be in written form. Nuzum v. Board of Ed. 
of Sch. Dist. of Arnold, supra. 

McQuinn contends that the statutory evaluation procedures 
were not followed during her third year of employment by the 
District. With respect to the first semester of that year, the record 
reflects that Bruckner and McQuinn developed a written growth 
plan dated November 2, 1996, as a followup to evaluations of 
McQuinn’s performance during the preceding school year. The 
growth plan listed “Active Participation” as a goal for the 
1996-97 school year. Bruckner testified that this was an aspect 
of classroom management. The record also reflects that 
Bruckner conducted two formal observations of McQuinn’s per- 
formance during the first semester, each for an entire instruc- 
tional period. Bruckner’s contemporaneous notes of the first 
observation on November 8 reflect several deficiencies in 
McQuinn’s performance, including her improper reference to 
some students in the class as belonging to the “upper group”; 
imputing one student’s inability to understand the material to the 
entire class; alienating gifted students in the class by referring to 
them as “challenge” students; spending too much time address- 
ing one child’s question, allowing other students to get off task; 
confusing students by moving between trains of thought without 
forewarning; and having problems with “on-task behavior.” 
Bruckner testified at the hearing that all of these listed items 
relate to classroom management and that during a conference 
with McQuinn immediately following his observation, he dis- 
cussed all of these areas with her and offered suggestions and 
strategies for dealing with the areas of concern. 

Bruckner conducted a second formal observation of 
McQuinn’s classroom performance on December 10, 1996, 
during which he noted inattentiveness among McQuinn’s stu- 
dents. During a conference following this observation, 
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Bruckner discussed the inattentiveness issue with McQuinn and 
offered suggestions on how to deal with students who are off 
task. 

During the second semester of the 1996-97 school year, 
Bruckner conducted one formal observation for an entire 
instructional period on February 17, 1997, as well as three to 
four subsequent informal “walk-through” evaluations. 
Bruckner’s notes from the formal observation list “manage- 
ment,” including problems with inattentiveness, as an area for 
growth. Following this evaluation, Bruckner testified that he 
held a conference with McQuinn and discussed these classroom 
management issues, offering suggestions and strategies on how 
to deal with the problems. At some point soon after this evalua- 
tion session, Bruckner concluded that no significant improve- 
ment had been made in the classroom management problems 
exhibited by McQuinn since the 1995-96 school year. He testi- 
fied that “up until February we were in, I guess, in a position to 
— to try to fix things and make things better and — and to help 
her improve the best we could. It occurred to me after my 
February observation that — that things had not, in fact, gotten 
any better.” Based on his observations, Bruckner concluded that 
McQuinn did not effectively and consistently manage her class 
during the 1996-97 school year and that her classroom manage- 
ment skills declined during the 1996-97 year as compared to the 
preceding year. He therefore recommended that her contract not 
be renewed. 

{3] McQuinn argues that she was never advised that failure to 
correct her problems with classroom management would place 
her contract in jeopardy. In rejecting a similar argument in 
Nuzum v. Board of Ed. of Sch. Dist. of Arnold, 227 Neb. 387, 417 
N.W.2d 779 (1988), we determined that there was no statutory 
requirement that a probationary certificated employee be specif- 
ically told that a perceived performance deficiency is of such a 
magnitude that a failure to remedy it would lead to nonrenewal 
of the employment contract. 

Based upon our review of the record, we conclude that there 
is sufficient evidence as a matter of law to establish compliance 
by the District with the observation and evaluation procedures 
required by § 79-828(2). 
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2. COMPLIANCE WITH INTERNAL OBSERVATION 
AND EVALUATION PROCEDURES 

[4] McQuinn argues and assigns as error that Bruckner failed 
to follow the District’s established policies and procedures for 
evaluations by failing to complete some of the District’s 
preprinted evaluation forms during his formal evaluations of 
McQuinn during the 1995-96 school year and by failing to utilize 
these forms during the 1996-97 school year. We do not reach this 
assignment of error because it was not asserted in the petition in 
error filed in the district court. Where a cause has been appealed 
to a higher appellate court from a district court exercising appel- 
late jurisdiction, only issues properly presented to and passed 
upon by the district court may be raised on appeal to the higher 
court. In the absence of plain error, where an issue is raised for 
the first time in the higher appellate court, it will be disregarded 
inasmuch as the district court cannot commit error in resolving 
an issue never presented and submitted for disposition. In re 
Estate of Trew, 244 Neb. 490, 507 N.W.2d 478 (1993); Haeffner 
v. State, 220 Neb. 560, 371 N.W.2d 658 (1985). We find no basis 
for plain error review regarding this issue. 


3. COMPLIANCE WITH STATUTORY NOTICE 
AND HEARING PROCEDURES 

McQuinn contends that by the Board’s deliberating in closed 
session immediately following the hearing on May 6, 1997, and 
during its subsequent meeting on June 2, the Board violated 
both § 79-834, governing informal hearings involving the non- 
renewal of a probationary certificated employee’s contract, and 
Nebraska’s public meetings laws, §§ 84-1408 to 84-1414. She 
also contends that she did not receive adequate notice of the 
June 2 meeting, during which the Board announced its decision 
not to renew her contract. We address these issues in chronolog- 
ical sequence. 


(a) May 6, 1997, Hearing 
A probationary certificated teacher who receives notice that 
the school district has elected not to renew his or her contract 
may request a hearing before the school board. § 79-828(5) and 
(8). The hearing is governed by § 79-834, which provides: 
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Hearings involving the question of the nonrenewal of a 
probationary certificated employee’s contract or the nonre- 
newal of a superintendent shall not be due process hearings 
and shall not be required to meet the requirements of sec- 
tion 79-832 but shall be informal hearings at which the 
probationary certificated employee or superintendent, or 
his or her representative, shall be afforded the opportunity 
to discuss and explain his or her position with regard to 
continued employment, to present information, and to ask 
questions of those appearing on behalf of the school dis- 
trict. Such hearings shall be held in closed session at the 
request of the certificated employee or superintendent, or 
his or her representative, and upon affirmative vote of a 
majority of the school board members present and voting, 
but the formal action of the school board for nonrenewal 
shall be in open session. 

The Board honored McQuinn’s expressed preference for an 
open hearing, but at the conclusion of the hearing, the board 
announced that it would deliberate privately in another room. 
Although McQuinn did not object at the time, she now argues 
that the Board’s private deliberations violated § 79-834 and 
Nebraska’s public meetings laws, §§ 84-1408 to 84-1414. 

[5] We do not construe § 79-834 or any other statute dealing 
specifically with the subject of a school district’s nonrenewal of 
a probationary employee’s contract to require that a school 
board deliberate in open session following an open hearing. The 
deliberations occur after the hearing is concluded. There is no 
specific statutory requirement that the deliberations occur on the 
same day as the hearing, as reflected by the fact that pursuant to 
§ 79-831, hearings must be held within 30 days of the date of 
request, but the deadline for final action by the school board is 
May 15. As the district court correctly concluded, all the statute 
requires is that “formal action for non-renewal be held in open 
session.” See § 79-834. We therefore turn to McQuinn’s con- 
tention that the school board’s private deliberations on May 6, 
1997, violated Nebraska’s public meetings laws. 

Neb. Rev. Stat. § 79-554 (Reissue 1996) provides that “[alll 
meetings of [a school board or board of education] shall be subject 
to sections 84-1408 to 84-1414.” Sections 84-1408 to 84-1414 
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compose Nebraska’s public meetings laws. The intent of the pub- 
lic meetings laws can be found at § 84-1408, which provides: 

It is hereby declared to be the policy of this state that the 
formation of public policy is public business and may not 
be conducted in secret. 

Every meeting of a public body shall be open to the pub- 
lic in order that citizens may exercise their democratic 
privilege of attending and speaking at meetings of public 
bodies, except as otherwise provided by the Constitution of 
Nebraska, federal statutes, and sections 79-317, 84-1408 to 
84-1414, and 85-104. 

[6,7] However, the public meetings laws specifically provide 
that they shall not apply to “judicial proceedings unless a court 
or other judicial body is exercising rulemaking authority, delib- 
erating, or deciding upon the issuance of administrative orders.” 
§ 84-1409(1)(g)(ii). The issue we must address in determining 
the applicability of the public meetings laws to the Board’s pro- 
ceedings on May 6, 1997, therefore, is whether the Board exer- 
cised judicial functions when it conducted the hearing pursuant 
to § 79-834 and deliberated immediately thereafter. In this 
regard, we note that Neb. Rev. Stat. § 79-833 (Reissue 1996) 
refers to “error proceedings to reverse, vacate, or modify a final 
order by a school board made pursuant to sections 79-824 to 
79-842.” Error proceedings are limited by statute to a review of 
Ta] judgment rendered or final order . . . made by any tribunal, 
board, or officer exercising judicial functions and inferior in 
jurisdiction to the district court.’ ” (Emphasis supplied.) Kropp v. 
Grand Island Pub. Sch. Dist. No. 2, 246 Neb. 138, 140, 517 
N.W.2d 113, 115 (1994), quoting Neb. Rev. Stat. § 25-1901 
(Reissue 1989). A board exercises a judicial function if it 
decides a dispute of adjudicative fact or if a statute requires it to 
act in a judicial manner. Id.; Thomas v. Lincoln Public Schools, 
228 Neb. 11, 421 N.W.2d 8 (1988). “Adjudicative facts” are 
those ascertained from proof adduced at an evidentiary hearing 
which relate to a specific party. Van Fossen v. Board of 
Governors, 228 Neb. 579, 423 N.W.2d 458 (1988); Kropp v. 
Grand Island Pub. Sch. Dist. No. 2, supra. In Thomas v. Lincoln 
Public Schools, we recognized that a school board exercises cer- 
tain “judicial functions” with respect to certificated employees. 
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The hearing on May 6, 1997, and the deliberations which 
immediately followed pertained solely to disputed adjudicative 
facts bearing upon whether the school district had performed the 
procedural prerequisites and had a sufficient basis for its deci- 
sion not to renew McQuinn’s contract. The proceedings per- 
tained only to McQuinn and did not involve the exercise of rule- 
making authority or the deliberation or decision upon the 
issuance of administrative orders. See Grein v. Board of 
Education, 216 Neb. 158, 343 N.W.2d 718 (1984). Accordingly, 
we conclude that because the Board’s actions during the May 6, 
1997, proceedings were limited to the exercise of a judicial 
function, the public meetings laws were inapplicable to such 
proceedings. 


(b) June 2, 1997, Meeting 

McQuinn argues that the Board’s actions during its regular 
meeting on June 2, 1997, did not constitute a “reconvening” of 
the hearing conducted on May 6 and that she did not receive 
statutory notice of any reconvened hearing. Brief for appellant 
at 30. From our review of the record, we agree that the hearing 
was never reconvened because it was concluded on May 6. The 
Board did not receive any new evidence or information on June 
2, but merely continued its deliberations regarding McQuinn’s 
contract in executive session and then went into open session to 
take formal action with respect to McQuinn’s contract. The 
Board’s regular meeting on June 2 was subject to the public 
meetings laws pursuant to § 79-554. The Board published notice 
as required by § 84-1411. In addition, the attorney for the Board 
sent two letters to McQuinn’s attorney, dated May 23 and 28, 
1997, advising that the Board would announce its formal action 
with respect to McQuinn’s contract at the June 2 meeting. 
McQuinn’s contention that she did not receive adequate notice 
with respect to the June 2 meeting is without merit. 

Finally, we address McQuinn’s contention that the Board 
acted in contravention of her request for an open hearing when 
it went into executive session during its June 2, 1997, meeting 
before announcing its decision in open session. As we have 
noted, the hearing pursuant to § 79-834 was concluded on May 
6 and was conducted in open session as requested by McQuinn. 
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As permitted by § 79-831, the parties signed an agreement dated 
May 9, 1997, which waived the requirement that final action by 
the school district be taken by May 15 and continued the period 
for taking such action to June 15. 

The public meetings laws permit a public body to meet in 
closed session for various reasons, including “[e]valuation of 
the job performance of a person when necessary to prevent 
needless injury to the reputation of a person and if such person 
has not requested a public meeting,” but requires any formal 
action regarding such matters to be taken in open session. 
§ 84-1410(1)(d). The agenda for the Board’s June 2, 1997, meet- 
ing included an item listed as “*IX. Executive Session - 
Personnel Issue (RE: Rene J. McQuinn).” The board acted in 
conformity with § 84-1410(1)(d) by going into executive ses- 
sion to discuss the issue of McQuinn’s continued employment 
and then returning to open session for a motion and vote with 
respect to the nonrenewal of her contract. 


V. CONCLUSION 

Our scope of review in this error proceeding is narrow. The 
issue is not whether we agree with the action taken by the school 
district, but whether that action was supported by sufficient evi- 
dence as a matter of law. For the reasons stated above, we con- 
clude that it was and that McQuinn’s assignments of error are 
without merit. Accordingly, we affirm the judgment of the dis- 
trict court. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. 
MICHAEL D. SUGGS, APPELLEE. 
613 N.W.2d 8 


Filed June 16, 2000. No. S-99-157. 


1. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

2. Postconviction: Judgments: Appeal and Error. Whether a claim raised in a post- 
conviction proceeding is procedurally barred is a question of law. When reviewing a 
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question of law, an appellate court reaches a conclusion independent of the lower 
court’s ruling. 

3. Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were or could have been litigated on direct 


appeal. 

4. Actions: Judicial Notice: Records. Where cases are interwoven and interdependent 
and the controversy involved has already been considered and determined by the court 
in a former proceeding involving one of the parties now before it, the court has the 
right to examine its own records and take judicial notice of its own proceedings and 
judgments in the former action. 


Appeal from the District Court for Douglas County: MICHAEL 
McGILL, Judge. Reversed and remanded with directions to 
dismiss. 


Jennie Dugan-Hinrichs, Deputy Douglas County Attorney, 
for appellant. 


W. Randall Paragas, of Paragas Law Office, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

The State of Nebraska appeals from an order of the district 
court for Douglas County sustaining Michael D. Suggs’ motion 
for postconviction relief. The district court found that Suggs 
received per se ineffective assistance of counsel because his trial 
attorney, Charles M. Radoseyich, had previously been disbarred 
in Colorado and had subsequently concealed this fact when mov- 
ing for reinstatement of his license to practice law in Nebraska, 
which had lapsed because of nonpayment of dues. In State v. 
McCroy, ante p. 709, 613 N.W.2d 1 (2000), released today, we 
considered another postconviction case alleging ineffective assis- 
tance of counsel on the part of Radosevich. In McCroy, we held 
that Radosevich’s 1989 disbarment in Colorado and his 1993 dis- 
barment in Nebraska did not render his 1992 representation of a 
defendant in a Nebraska criminal proceeding ineffective per se. 
Our holding in McCroy and our conclusion that other grounds for 
postconviction relief urged by Suggs are procedurally barred 
require that we reverse the judgment of the district court and 
remand the cause with directions to dismiss. 
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BACKGROUND 

Suggs was charged with first degree sexual assault on January 
8, 1992, and retained Radosevich to defend him. Following trial, 
a jury found Suggs guilty of the charge, and he was sentenced to 
13 to 25 years’ imprisonment on August 19. 

On September 14, 1992, another attorney filed a notice of 
appeal on Suggs’ behalf. In that appeal, Suggs assigned error on 
the part of the trial court in overruling his motion for mistrial 
and imposing an excessive sentence, but he did not allege that he 
received ineffective assistance of counsel at trial. On July 20, 
1993, the Nebraska Court of Appeals affirmed Suggs’ conviction 
and sentence in an unpublished opinion. See State v. Suggs, 4 
NCA 335 (1993) (not approved for permanent publication). 

Nearly 5 years later, on September 23, 1998, Suggs filed an 
amended motion for postconviction relief. The motion alleged 
that Radosevich’s representation before and during trial was per 
se ineffective due to his disbarment in Colorado and his subse- 
quent reinstatement in Nebraska without disclosure of the 
Colorado disbarment. In addition, Suggs alleged that 
Radosevich provided ineffective assistance at trial because of 
Radosevich’s (1) failure to properly cross-examine a police offi- 
cer who appeared as a witness, (2) failure to object to certain 
photographs offered by the State which were received in evi- 
dence, (3) failure to take appropriate action to exclude evidence 
regarding alleged bribery committed by Suggs and members of 
his family, and (4) failure to properly prepare defense witnesses 
and discuss the defense with Suggs prior to trial. 

Following a hearing, the district court sustained the motion 
for postconviction relief based upon its finding that Suggs 
received per se ineffective assistance of counsel and vacated his 
conviction. The State perfected this timely appeal. 

The chronology of events relating to Radosevich’s admission 
and disbarment in Colorado and Nebraska is set forth in detail 
in State v. McCroy, supra; State ex rel. NSBA v. Radosevich, 243 
Neb. 625, 501 N.W.2d 308 (1993); and People v. Radosevich, 
783 P.2d 841 (Colo. 1989). In view of our holding in McCroy, 
no purpose would be served in reiterating such chronology here. 
As in McCroy, Radosevich was admitted to practice law in 
Nebraska at the time of his representation of Suggs, and his sub- 
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sequent disbarment by this court was unrelated to that 
representation. 


ASSIGNMENTS OF ERROR 
The State assigns, restated, that the district court erred in (1) 
failing to find that the issues raised in Suggs’ postconviction 
motion were procedurally barred due to Suggs’ failure to raise 
them on direct appeal and (2) finding that Suggs’ trial counsel 
was ineffective per se. 


STANDARD OF REVIEW 

[1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Williams, ante p. 234, 609 N.W.2d 313 (2000); State v. Palmer, 
257 Neb. 702, 600 N.W.2d 756 (1999). 

[2] Whether a claim raised in a postconviction proceeding is 
procedurally barred is a question of law. State v. Ryan, 257 Neb. 
635, 601 N.W.2d 473 (1999). When reviewing a question of law, 
an appellate court reaches a conclusion independent of the lower 
court’s ruling. /d. 


ANALYSIS 

As noted above, our holding in McCroy requires reversal of 
the district court’s determination that Suggs received per se inef- 
fective assistance of counsel by virtue of the fact that 
Radosevich had been disbarred in Colorado in 1989 and in 
Nebraska in 1993. However, in view of Suggs’ allegations 
regarding specific acts and omissions on the part of Radosevich 
which he contends constituted ineffective assistance of counsel, 
we must determine whether to remand for further proceedings or 
with directions to dismiss. 

[3] A motion for postconviction relief cannot be used to secure 
review of issues which were or could have been litigated on direct 
appeal. State v. Williams, supra. In applying this principle, we 
have held that a motion for postconviction relief asserting inef- 
fective assistance of trial counsel is procedurally barred where a 
different attorney represented a defendant on direct appeal and the 
alleged deficiencies in the performance of trial counsel were 
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known or apparent from the record. State v. Williams, supra; State 
v. Bennett, 256 Neb. 747, 591 N.W.2d 779 (1999). 

[4] It is well established that where cases are interwoven and 
interdependent and the controversy involved has already been 
considered and determined by the court in a former proceeding 
involving one of the parties now before it, the court has the right 
to examine its own records and take judicial notice of its own 
proceedings and judgments in the former action. Holste v. 
Burlington Northern RR. Co., 256 Neb. 713, 592 N.W.2d 894 
(1999). See, also, Hagelstein v. Swift-Eckrich, 257 Neb. 312, 
597 N.W.2d 394 (1999). The present record and the related 
record from Suggs’ direct appeal establish that although 
Radosevich represented Suggs at trial, a different attorney pros- 
ecuted the direct appeal on Suggs’ behalf. All of the acts or 
omissions which are now alleged as deficient performance on 
the part of Radosevich were apparent from the trial record and 
thus were or should have been known to Suggs’ appellate coun- 
sel at the time of direct appeal. Suggs’ claims that Radosevich 
was ineffective based upon his conduct before and during trial 
are thus procedurally barred. Suggs did not allege ineffective 
assistance on the part of his counsel on direct appeal. Compare 
State v. Williams, supra. 


CONCLUSION 

For the reasons set forth in State v. McCroy, ante p. 709, 613 
N.W.2d 1 (2000), the district court erred in determining that 
Suggs received per se ineffective assistance of counsel at trial. 
All of Suggs’ specific allegations of ineffective assistance are 
procedurally barred. Accordingly, the judgment of the district 
court is reversed, and the cause is remanded with directions to 
dismiss. During the pendency of this appeal, Suggs filed a 
motion to supplement the record by submitting an affidavit from 
his counsel on direct appeal stating that at the time he repre- 
sented Suggs, he was unaware of Radosevich’s disbarment in 
Colorado. In view of our disposition, that motion is denied as 
moot. 

REVERSED AND REMANDED WITH DIRECTIONS TO DISMISS. 
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HELEN J. GAMMEL, APPELLEE, V. 
Tuomas C. GAMMEL, APPELLANT. 
612 N.W. 2d 207 


Filed June 16, 2000. No. S-99-307. 


1. Modification of Decree: Child Support:. Appeal and Error. Modification of the 
amount of child support payments is entrusted to the discretion of the trial court, and 
although, on appeal, the issue is reviewed de novo on the record, the decision of the 
trial court will be affirmed absent an abuse of discretion. 

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

3. Modification of Decree: Child Support: Proof. A party seeking to modify a child 
support order must show a material change in circumstances which has occurred sub- 
sequent to the entry of the original decree or a previous modification and was not con- 
templated when the decree was entered. 

4. Child Support: Rules of the Supreme Court: Taxes. For purposes of paragraph D 
of the Nebraska Child Support Guidelines, a deduction pursuant to ILR.C. § 179 
(1994) is “depreciation” which should be added back to income or loss in calculating 
a self-employed parent’s average monthly income. 


Appeal from the District Court for Burt County: Darvin D. 
Quist, Judge. Affirmed. 


Christopher A. Vacanti, of Cohen, Vacanti & Higgins, for 
appellant. 


Daniel A. Smith, of Smith Law Office, for appellee. 


HEnpDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

Helen J. Gammel filed an application to modify the child sup- 
port being paid by Thomas C. Gammel for the minor children of 
the parties. The district court for Burt County entered an order 
increasing Thomas’ monthly support obligation. Thomas 
appeals the increased child support. Thomas claims that the dis- 
trict court erred in calculating the amount:of his child support 
obligation when the district court added back to his income 
amounts Thomas had deducted pursuant to I.R.C. § 179 (1994 & 
Supp. IV 1998) (Section 179). The district court reasoned that 
such deductions were “depreciation” pursuant to paragraph D of 
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the Nebraska Child Support Guidelines. We agree with the dis- 
trict court and, accordingly, affirm. 


STATEMENT OF FACTS 

Helen and Thomas were married October 19, 1972, in 
Vermillion, South Dakota. They are the parents of five sons born 
June 4, 1973; February 9, 1975; January 28, 1980; January 27, 
1985; and November 21, 1986. Their marriage was dissolved by 
a decree entered in the district court of Burt County on April 7, 
1992. The decree provided that Helen would have custody of the 
parties’ minor children, and a nunc pro tunc order entered April 
6, 1993, provided that Thomas would pay monthly child support 
of $875 for four children, $776 for three children, $610 for two 
children, and $390 for one child. The decree did not address 
which parent could claim the dependent tax exemptions for the 
children. 

On April 16, 1998, Helen filed an application for modifica- 
tion of the decree. Her application requested, among other 
things, that Thomas’ child support obligation be increased. 
Thomas answered and filed a cross-application requesting, 
among other things, that he be entitled to claim the children as 
dependents for tax exemption purposes. 

Trial was held November 3, 1998, at which Thomas’ 1996 
and 1997 federal income tax returns and accompanying sched- 
ules were offered and received into evidence. Thomas’ 1996 and 
1997 returns showed that he earned income as a self-employed 
trucker. The returns reported total income of $13,086 in 1996 
and $5,116 in 1997. The Schedules C, reporting income from 
Thomas’ trucking business, showed total deductions for 
“Depreciation and section 179 expense” of $29,251 in 1996 and 
$36,308 in 1997. Of these amounts, $15,000 in 1996 and $8,000 
in 1997 were Section 179 expense deductions. Thomas offered 
a proposed child support calculation, which was received into 
evidence. 

The district court entered an order finding that in calculating 
the amount of Thomas’ child support obligation, the Section 179 
deductions which Thomas had claimed on his 1996 and 1997 
federal income tax returns should be added back to his income. 
The district court’s determination was based on paragraph D of 
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the Nebraska Child Support Guidelines which states in part that 
“CiJf a party is self-employed, depreciation claimed on tax 
returns should be added back to income or loss from the busi- 
ness or farm to arrive at an annualized total monthly income.” 
The order entered on February 22, 1999, provided, among other 
things, that Thomas’ monthly child support should be increased 
to $940.98 for three children, $786.99 for two children, and 
$547.88 for one child, and that Thomas was entitled to claim 
dependent tax exemptions as long as he remained current on his 
child support payments. In the worksheet supporting the calcu- 
lation of Thomas’ child support obligation, the full amounts of 
“Depreciation and section 179 expense” from Thomas’ 
Schedules C were added back to the income from his 1996 and 
1997 tax returns to determine his average monthly income. 
Thomas appeals the modification order increasing his child sup- 
port obligation. 


ASSIGNMENTS OF ERROR 
Thomas asserts that the district court erred (1) in finding 
Section 179 expenses to be “depreciation” to be added back to 
income for purposes of calculating child support under para- 
graph D of the Nebraska Child Support Guidelines and (2) in 
increasing his child support obligation pursuant to such 
calculation. 


STANDARDS OF REVIEW 

[1,2] Modification of the amount of child support payments is 
entrusted to the discretion of the trial court, and although on 
appeal, the issue is reviewed de novo on the record, the decision 
of the trial court will be affirmed absent an abuse of discretion. 
Rhoades v. Rhoades, 258 Neb. 721, 605 N.W.2d 454 (2000). On 
a question of law, an appellate court is obligated to reach a con- 
clusion independent of the determination reached by the court 
below. Susan H. v. Keith L., ante p. 322, 609 N.W.2d 659 (2000). 


ANALYSIS 
{3] A party seeking to modify a child support order must 
show a material change in circumstances which has occurred 
subsequent to the entry of the original decree or a previous mod- 
ification and was not contemplated when the decree was 
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entered. Rhoades v. Rhoades, supra. We note that in the instant 
case, the district court did not make a specific finding of a mate- 
rial change of circumstances. However, upon our de novo 
review, we conclude that the record establishes a material 
change of circumstances based on paragraph Q of the Nebraska 
Child Support Guidelines. 

Paragraph Q of the Nebraska Child Support Guidelines 
states: 

Modification. Application of the child support guidelines 
which would result in a variation by 10 percent or more, 
upward or downward, of the current child support obliga- 
tion, due to financial circumstances which have lasted 3 
months and can reasonably be expected to last for an addi- 
tional 6 months, establishes a rebuttable presumption of a 
material change of circumstances. 

The district court ordered an increase in Thomas’ child sup- 
port obligation based upon the evidence which included 
Thomas’ tax returns for 1996 and 1997. Compared to his income 
in 1992 reflected elsewhere in the record, Thomas’ income had 
increased materially. The parties submitted child support calcu- 
lations pursuant to the Nebraska Child Support Guidelines. 
Application of the Nebraska Child Support Guidelines resulted 
in an increase of more than 10 percent in Thomas’ child support 
obligation. The increase resulted from changes in the parties’ 
incomes, and because the calculations were based on 2 years’ 
income of both parties, we find that the increase resulted from 
circumstances which had lasted 3 months and could reasonably 
have been expected to last for an additional 6 months. We there- 
fore conclude that a material change in circumstances existed to 
support modification of the child support order in this case. 

Thomas appeals the increase in his child support obligation, 
claiming that the district court erred when, in calculating the 
amount of his obligation, the district court treated the deduc- 
tions he had taken under Section 179 as depreciation. Pursuant 
to paragraph D of the Nebraska Child Support Guidelines, 
which provides that where a party is self-employed, deprecia- 
tion claimed on tax returns should be added back to income, the 
district court added the Section 179 deductions as well as 
Schedule C depreciation back to the total income reported on 
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Thomas’ tax returns. Thomas does not take issue with the addi- 
tion of the depreciation back to income but does take issue with 
the addition of the Section 179 deduction back to income. We 
agree with the district court’s treatment of the Section 179 
deductions. 

Section 179 of the Internal Revenue Code allows taxpayers 
to elect to treat the cost of certain property as an expense 
which may be deducted from taxable income, in the absence of 
a carryover, in the year in which the property is placed in ser- 
vice. Without an election under Section 179, the cost of such 
property would be treated as a capital expenditure, and the cost 
of such property would be recovered as depreciation over a 
period of years pursuant to I.R.C. §§ 167(a) and 168 (1994 & 
Supp. IV 1998). To qualify as property for which the Section 
179 expense election is available, property must be deprecia- 
ble property under § 168, which generally includes tangible 
property such as machinery and equipment. See I.R.C. 
§ 179(d)(1). 

Thomas asserts that the Section 179 deductions he claimed on 
his 1996 and 1997 tax returns should not be added back to his 
income as “depreciation” pursuant to paragraph D. He argues 
that whereas depreciation is added back to income because it 
does not reflect an actual cash expenditure by the self-employed 
parent, a Section 179 deduction reflects an actual cash expendi- 
ture, thus reducing the self-employed parent’s available 
resources from which to pay child support. Thomas’ argument is 
unavailing. 

Recognizing that a Section 179 deduction typically reflects a 
cash expenditure made during the year in question, whereas 
depreciation taken in years subsequent to the initial year prop- 
erty is placed in service typically does not reflect a cash expen- 
diture made during such subsequent years, Thomas nevertheless 
fails to recognize the similarities between a Section 179 deduc- 
tion and depreciation where the depreciation is taken in the year 
property is placed in service. Depreciation taken that first year, 
similar to a Section 179 deduction, typically reflects an actual 
cash expenditure made during the year. Central to both depreci- 
ation and Section 179 deductions is the fact that each reflects the 
cost of depreciable property. 
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The Nebraska Child Support Guidelines require that depreci- 
ation be added back to income whether such depreciation is 
taken in the year the parent makes a cash expenditure to pur- 
chase property or whether it is taken in a subsequent year when 
no cash expenditure has been made. See, Rhoades v. Rhoades, 
258 Neb. 721, 605 N.W.2d 454 (2000); Rauch v. Rauch, 256 
Neb. 257, 590 N.W.2d 170 (1999); State on behalf of Hopkins v. 
Batt, 253 Neb. 852, 573 N.W.2d 425 (1998); Shiers v. Shiers, 
240 Neb. 856, 485 N.W.2d 574 (1992). A Section 179 deduction 
is, in effect, accelerated depreciation taken in the year property 
is placed in service. See, generally, IL.R.C. §§ 167 and 168, refer- 
ring to deductions taken in first year as “depreciation.” 
We note that in reviewing the literature from other states in 
regard to the treatment of depreciation in connection with the 
calculation of child support, several approaches have been 
adopted. It has been observed: 
“[T]here are three different basic approaches to the prob- 
lem, namely, that (1) depreciation is a book figure which 
does not involve any cash outlay nor reduce actual dollar 
income and, therefore, should not be allowed as a deduc- 
tion; that (2) depreciation diminishes income-producing 
capacity and leads to the eventual replacement of the asset 
involved thereby warranting its deduction; and that (3) 
depreciation should not categorically either be deducted as 
an expense or treated as income, but rather that the extent 
of its inclusion, if any, should depend on the particular cir- 
cumstances of each case.” 

In re Marriage of Gaer, 476 N.W.2d 324, 328 (Iowa 1991) 

(quoting Stoner v. Stoner, 163 Conn. 345, 307 A.2d 146 (1972), 

and adopting third approach on facts of that case). 

Although the Nebraska Child Support Guidelines do not have 
an explicit provision identifying treatment of Section 179 
deductions, paragraph D of the Nebraska Child Support 
Guidelines clearly indicates that the approach adopted in this 
state is the first approach listed in In re Marriage of Gaer, supra; 
namely, that depreciation should not be allowed to reduce 
monthly income in calculating child support, but, instead, depre- 
ciation should be “added back” to income. 476 N.W.2d at 327. 
See, similarly, Miller v. Miller, 171 Wis. 2d 131, 134 n.1, 491 
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N.W.2d 104, 106 n.1 (Wis. App. 1992) (noting that Wisconsin 
child support regulations provide that gross income is to be 
adjusted by adding back “the business assets depreciation 
allowance under 26 USC 179”). See, similarly, Major v. Major, 
124 N.M. 436, 438, 952 P.2d 37, 39 (N.M. App. 1997) (observ- 
ing that “[nJone of the policy reasons underlying Section 179 
bear any relation to the factors which should be taken into 
account when determining income for child support purposes”). 
Similar to the observations in Major v. Major, were we not to 
treat Section 179 deductions as depreciation pursuant to the 
Nebraska Child Support Guidelines, a self-employed parent 
could distort his or her income in any given year by purchasing 
depreciable property and deducting the cost pursuant to Section 
179, thereby reducing income available for child support. 

[4] We hold that for purposes of paragraph D of the Nebraska 
Child Support Guidelines, a deduction pursuant to Section 179 is 
“depreciation” which should be added back to income or loss in 
calculating a self-employed parent’s average monthly income. A 
deduction pursuant to Section 179, sometimes referred to as a 
“depreciation deduction,” although technically not “deprecia- 
tion” under the Internal Revenue Code, serves the same tax pur- 
pose as depreciation. Both allow a taxpayer to recover the cost of 
depreciable property, or, in other words, to take a deduction in 
calculating taxable income to reflect the cost of using such prop- 
erty. Because a deduction elected under Section 179 has the same 
effect as depreciation, it should be treated as depreciation under 
paragraph D of the Nebraska Child Support Guidelines. 


CONCLUSION 

We conclude that a Section 179 deduction is “depreciation” 
for purposes of paragraph D of the Nebraska Child Support 
Guidelines, which requires that depreciation be added back to 
income or loss in calculating a self-employed parent’s child sup- 
port obligation. The district court did not abuse its discretion in 
treating Thomas’ 1996 and 1997 Section 179 deductions as 
depreciation in calculating his child support obligation and 
modifying such child support upward. The order modifying 
child support is therefore affirmed. 

AFFIRMED. 
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RICHARD WILKINSON, APPELLANT, V. 
METHODIST, RICHARD YOUNG HOSPITAL ET AL., APPELLEES. 
612 N.W. 2d 213 


Filed June 16, 2000. No. S-99-422. 


1, Pleadings: Demurrer: Appeal and Error. In reviewing an order sustaining a demur- 
rer, an appellate court accepts the truth of the facts which are well pled, together with 
the proper and reasonable inferences of law and fact which may be drawn therefrom, 
but does not accept conclusions of the pleader. 

2. Demurrer: Pleadings. In determining whether a cause of action has been stated, a 
petition is to be construed liberally; if as so construed the petition states a cause of 
action, the demurrer is to be overruled. 

3. Invasion of Privacy. Neb. Rev. Stat. § 20-202 (Reissue 1997) typically applies to 
cases in which a photograph or other likeness of a person is distributed without that 
person’s consent for commercial gain. 

4. Invasion of Privacy: Words and Phrases. In order to recover under Neb. Rev. Stat. 
§ 20-204 (Reissue 1997), the matter must be communicated to the public at large, or 
to so many persons that the matter must be regarded as substantially certain to become 
one of public knowledge. 

5. Demurrer: Pleadings. If, upon the sustainment of a demurrer, it is clear that no rea- 
sonable possibility exists that an amendment will correct a pleading defect, leave to 
amend need not be granted. 


Appeal from the District Court for Douglas County: MICHAEL 
MCGILL, Judge. Affirmed. 


Larry A. Duff for appellant. 


P. Shawn McCann, of Sodoro, Daly & Sodoro, P.C., for 
appellees. 


HEnpryY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The appellant, Richard Wilkinson, filed a petition alleging that 
the appellees Methodist, Richard Young Hospital (Methodist, 
Richard Young); Physicians Clinic; Loreen M. Riedler, M.D.; 
and D. McClean (collectively the appellees) invaded his privacy 
after employees of Methodist, Richard Young utilized its com- 
puter system to retrieve Wilkinson’s insurance information and 
filed a claim for treatment provided to his daughter. The district 
court sustained the appellees’ demurrer and dismissed the action 
without leave to amend. We affirm. 
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BACKGROUND 

Wilkinson filed a second amended petition alleging the fol- 
lowing facts: On August 25, 1995, he was hospitalized at 
Methodist Hospital. At that time, Methodist Hospital obtained 
information regarding an insurance policy covering himself and 
his daughter. Methodist Hospital merged with Richard Young 
Hospital in 1996. 

In June 1997, a probation order was signed in Douglas 
County Court with conditions that the daughter provide proof of 
a psychiatric evaluation, follow all recommendations of medica- 
tion and therapy, continue in school, maintain part-time employ- 
ment, and maintain residence with her grandfather. Between 
June 5 and October 13, the daughter ran away from her grand- 
father’s residence several times and stole a credit card. The 
daughter again ran away on October 13, and on October 14, she 
appeared at the emergency room of Children’s Hospital. When 
emergency room employees called Wilkinson, he told them that 
the daughter had run away, that she was in violation of her pro- 
bation terms, and that he wanted her turned over to the police. 
Wilkinson also told the emergency room employees that he did 
not consent to the daughter’s treatment because this was a scam 
on her part and that he wanted her to be brought before the 
court. Wilkinson also refused to provide any information about 
his health insurance policy. 

The daughter was subsequently transferred by the police to 
Methodist, Richard Young. Wilkinson told the daughter’s 
mother not to sign any papers. However, without Wilkinson’s 
knowledge or consent, the mother entered into a financial agree- 
ment with Methodist, Richard Young for the total payment of the 
daughter’s charges. Methodist, Richard Young officials 
approved the financial arrangement. The mother then contacted 
Wilkinson, asking for his Social Security number. Wilkinson 
refused to provide her with this information and also refused to 
provide information regarding his insurance policy. He refused 
to consent to treatment and stated that he did not want a claim 
filed with his insurance company due to his fear that it would 
raise his premiums and that he did not want to be part of a fraud- 
ulent claim. No one from Methodist, Richard Young contacted 
Wilkinson regarding his consent or his insurance. 
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Some time between October 14 and November 3, 1997, 
employees of Methodist, Richard Young utilized its computer 
system to retrieve Wilkinson’s medical records housed at 
Methodist Hospital. The petition lists separate addresses for 
these hospitals. As a result, Methodist, Richard Young acquired 
information necessary to file the insurance claim. Methodist, 
Richard Young then sent a bill signed by McClean, a provider 
representative, with Riedler’s physician number on it, to 
Wilkinson’s insurance carrier. Wilkinson alleged that Methodist, 
Richard Young stated in a claim form that it had his consent sig- 
nature on file when it did not and that Methodist, Richard Young 
indicated to the insurance company that he had assigned bene- 
fits so that payment could be made directly to Methodist, 
Richard Young. Wilkinson also alleged that the form included 
false information regarding his employment. 

Some time after November 3, 1997, an employee from 
Methodist, Richard Young called Wilkinson, asking for payment 
on the account. The employee told him that Methodist, Richard 
Young had used its computer system to pull up his records from 
his previous hospitalization at Methodist Hospital. Wilkinson 
alleged that he was shocked, humiliated, and embarrassed to 
learn that his private insurance records were accessed and that a 
claim was filed. Wilkinson also alleged that he sustained general 
and nominal damages as a result of the retrieval and use of his 
records. 

Based on these allegations, Wilkinson alleged that his privacy 
had been invaded pursuant to Neb. Rev. Stat. §§ 20-202 to 
20-205 (Reissue 1997) on the following grounds: (1) exploita- 
tion of his person for commercial purposes, (2) trespass or intru- 
sion upon his solitude, and, (3) placing him before the public in 
a false light. The appellees demurred to the petition on the basis 
that it failed to state sufficient facts to constitute a cause of 
action. The district court sustained the demurrer and dismissed 
Wilkinson’s petition without leave to amend. 


ASSIGNMENTS OF ERROR 
Wilkinson assigns that the district court erred in sustaining 
the appellees’ demurrer without granting Wilkinson leave to 
amend his petition and in dismissing the action with prejudice. 
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STANDARD OF REVIEW 
[1] In reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 
with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept conclusions of the 
pleader. Prokop v. Hoch, 258 Neb. 1009, 607 N.W.2d 535 (2000). 
[2] In determining whether a cause of action has been stated, 
a petition is to be construed liberally; if as so construed the peti- 
tion states a cause of action, the demurrer is to be overruled. Jd. 


ANALYSIS 

Wilkinson contends that he has stated a cause of action under 
§§ 20-202, 20-203, and 20-204. The tort of invasion of privacy 
in this state has been divided into these three statutory causes of 
action. 

Accepting the truth of the facts that are well pled, as we do 
when reviewing a demurrer, Wilkinson first contends that 
§ 20-202 applies because Methodist, Richard Young obtained 
his insurance information without his consent and utilized the 
information for the commercial purpose of filing an insurance 
claim. Section 20-202 provides in part: “Any person, firm, or 
corporation that exploits a natural person, name, picture, por- 
. trait, or personality for advertising or commercial purposes shall 
be liable for invasion of privacy.” 

[3] Section 20-202 typically applies to cases in which a pho- 
tograph or other likeness of a person is distributed without that 
person’s consent for commercial gain. See, e.g., Miller v. 
American Sports Co., 237 Neb. 676, 467 N.W.2d 653 (1991). In 
this case, Wilkinson alleges that his insurance information was 
used to file an insurance claim under an insurance policy that 
covered the daughter. Although Methodist, Richard Young 
received payment from the insurance company, Wilkinson’s 
name or likeness was not exploited in the sense contemplated by 
§ 20-202. We decline to extend § 20-202 to cover the facts of 
this case. Thus, Wilkinson cannot state a cause of action under 
§ 20-202. 

Wilkinson next contends that he has stated a cause of action 
under § 20-203 because Methodist, Richard Young intruded 
upon his private records. Section 20-203 provides: “Any person, 
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firm, or corporation that trespasses or intrudes upon any natural 
person in his or her place of solitude or seclusion, if the intru- 
sion would be highly offensive to a reasonable person, shall be 
liable for invasion of privacy.” Section 20-203 encompasses sit- 
uations such as a reporter entering a hospital room and taking 
the photograph of a person suffering from a rare disease, ‘“‘win- 
dow peeking” or wiretapping by a private detective, obtaining 
access to a person’s bank records pursuant to a forged order, or 
the continuance of frequent telephone solicitations. See Kaiser 
v. Western R/C Flyers, 239 Neb. 624, 477 N.W.2d 557 (1991). 

Wilkinson alleges that Methodist, Richard Young obtained his 
insurance information through a search of the records stored in 
the Methodist Hospital computer. Thus, Methodist, Richard 
Young accessed its own property to acquire the information. We 
decline to extend a cause of action for invasion of privacy under 
§ 20-203 to the facts of this case. Accordingly, Wilkinson can- 
not state a cause of action under § 20-203. 

[4] Finally, Wilkinson contends that he has stated a cause of 
action pursuant to § 20-204 on the basis that Methodist, Richard 
Young provided his insurance information to the daughter, the 
mother, the insurance company, and several hospital employees, 
thus placing him in a false light before the public. Section 
20-204 provides: “Any person, firm, or corporation which gives 
publicity to a matter concerning a natural person that places that 
person before the public in a false light is subject to liability for 
invasion of privacy .. . .” In order to recover under § 20-204, the 
matter must be communicated to the public at large, or to so 
many persons that the matter must be regarded as substantially 
certain to become one of public knowledge. Schoneweis y. 
Dando, 231 Neb. 180, 435 N.W.2d 666 (1989). 

Assuming, without deciding, that Wilkinson was put in a false 
light, in this case, we determine that Wilkinson’s insurance 
information was not communicated to the public at large. 
Rather, the information was communicated to only the limited 
number of people necessary for the claim to be filed. We con- 
clude that under the facts of this case, Wilkinson cannot recover 
under § 20-204. 

[5] The trial court denied Wilkinson leave to amend. If, upon 
the sustainment of a demurrer, it is clear that no reasonable pos- 
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sibility exists that an amendment will correct a pleading defect, 
leave to amend need not be granted. Prokop v. Hoch, 258 Neb. 
1009, 607 N.W.2d 535 (2000). We conclude that amendment 
will not allow Wilkinson to state a cause of action. Accordingly, 
the defect cannot be cured, and the district court was correct in 
dismissing the action without leave to amend. 


AFFIRMED. 


MAURICE C. MCLAIN, APPELLANT, V. JEFF ORTMEIER 
AND KENT ADAMS, APPELLEES. 
612 N.W.2d 217 


Filed June 16, 2000. No. S-99-448. 


Summary Judgment: Final Orders: Appeal and Error. A denial of a motion for 
summary judgment is not a final order and therefore is not appealable. 

Directed Verdict: Evidence: Appeal and Error. When a motion for directed verdict 
made at the close of all the evidence is overruled by the trial court, appellate review 
is controlled by the rule that a directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the evidence, and the issues 
should be decided as a matter of law. 

Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
court’s refusal to give a requested instruction, an appellant has the burden to show that 
(1) the appellant was prejudiced by the court’s refusal to give the tendered instruction, 
(2) the tendered instruction is a correct statement of the law, and (3) the tendered 
instruction is warranted by the evidence. 

Jury Instructions: Appeal and Error. It is not error for a trial court to refuse to give 
a requested instruction if the substance of the proposed instruction is contained in 
those instructions actually given. 

——: ___. In reviewing a claim of prejudice from instructions given or refused, the 
instructions must be read together, and if, taken as a whole, they correctly state the 
law, are not misleading, and adequately cover the issues supported by the pleadings 
and evidence, there is no prejudicial error. 

Jury Instructions. Whether a jury instruction given by a trial court is correct is a 
question of law. 

Judgments: Verdicts. In order to sustain a motion for judgment notwithstanding the 
verdict, the court resolves the controversy as a matter of law and may do so only when 
the facts are such that reasonable minds can draw but one conclusion. 

Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

__: __. A trial court’s denial of a motion for new trial will be affirmed when the 
trial court’s decision is neither erroneously prejudicial nor an abuse of discretion. 
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10. Judgments: Appeal and Error. On 2 question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

11. Directed Verdict. A trial court should direct a verdict as a matter of law only when 
the facts are conceded, undisputed, or such that reasonable minds can draw but one 
conclusion therefrom. 

12. __.. The party against whom the verdict is directed is entitled to have every contro- 
verted fact resolved in his or her favor and to have the benefit of every inference 
which can reasonably be drawn from the evidence. If there is any evidence which will 
sustain a finding for the party against whom the motion is made, the case may not be 
decided as a matter of law. 

13. __. A motion for directed verdict should state the specific grounds therefor. 

14. Judgments: Verdicts. On a motion for judgment notwithstanding the verdict, the 
moving party is deemed to have admitted as true all the relevant evidence admitted 
which is favorable to the party against whom the motion is directed, and, further, the 
party against whom the motion is directed is entitled to the benefit of all proper infer- 
ences deducible from the relevant evidence. 

15. Motions for New Trial: Appeal and Error. A motion for new trial is to be granted 
only when error prejudicial to the rights of the unsuccessful party has occurred. 

16. Negligence: Evidence. Violations of regulations do not constitute negligence per se, 
but are evidence of negligence which may be taken into consideration along with all 
other evidence. 

17. Appeal and Error. A generalized and vague assignment of error that does not advise 
an appellate court of the issue submitted for decision will not be considered. 


Appeal from the District Court for Dodge County: F.A. 
GossETT III, Judge. Affirmed. 


Andrew J. Hilger for appellant. 


Susan E. Fieber, of Nolan, Roach, Olson, Fieber & 
Lautenbaugh, for appellee. 


HEnpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

This negligence case involves a collision between two per- 
sonal watercraft, a jet ski and a Polaris “Wave Runner,” at 
Fremont Lakes State Park. Following trial, the jury returned a 
verdict for the defendants, Jeff Ortmeier and Kent Adams. The 
plaintiff, Maurice C. McLain, appealed and petitioned to bypass 
the Nebraska Court of Appeals. We granted McLain’s petition to 
bypass. McLain appeals the orders of the district court for 
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Dodge County denying his motion for summary judgment, 
denying his motion for directed verdict, refusing to give several 
requested jury instructions, and denying his motion for judg- 
ment notwithstanding the verdict or, in the alternative, for a new 
trial. We affirm. 


STATEMENT OF FACTS 

At approximately 8 p.m. on June 21, 1997, McLain was rid- 
ing a jet ski at Fremont Lakes State Park. Ortmeier was travel- 
ing behind McLain on a Polaris “Wave Runner” owned by 
Adams. McLain and Ortmeier were both traveling east on the 
south side of Victory Lake. Although the testimony of McLain 
and Ortmeier differs as to how the collision occurred, they agree 
that Ortmeier’s watercraft struck McLain, who was in the water, 
and then struck the jet ski McLain had been riding. 

Ortmeier testified that as he approached McLain, the jet ski 
McLain was riding began to move from side to side in a “‘hot- 
dogging” fashion. Ortmeier testified that McLain sharply turned 
to the left without looking behind him and fell off the jet ski. 
Ortmeier testified that he killed his engine when he saw McLain 
fall off the jet ski; however, he was unable to avoid McLain, and 
his watercraft collided with McLain and the jet ski. Ortmeier 
testified that he had been traveling at approximately 20 miles 
per hour when he killed the engine and at some speed less than 
20 but more than 5 miles per hour when his watercraft struck 
McLain and the jet ski. Ortmeier testified that he had not con- 
sumed alcohol on the day of the collision. 

McLain admitted that he had consumed two or three beers 
before riding the jet ski. McLain admitted that prior to the col- 
lision, he had seen Ortmeier approximately 150 feet behind him. 
McLain denied moving the jet ski from side to side prior to the 
collision. Instead, McLain testified that he slowed the jet ski in 
anticipation of heading toward the shore and that he did not fall 
off the jet ski, but, rather, he sunk into the water as the jet ski 
slowed. 

McLain’s motion for summary judgment was heard and 
denied on November 30, 1998. Trial was held March 2 and 3, 
1999. After the presentation of evidence by both sides, McLain 
moved for a directed verdict, which was denied. 
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McLain tendered 19 separate jury instructions. The court 
accepted three of McLain’s requested instructions in full and 
One in part. The court refused two instructions in full without 
objection by McLain. McLain objected to the refusal in full of 
the remaining 13 instructions and to the partial refusal of one 
instruction. 

The jury returned a verdict in favor of Ortmeier and Adams, 
and judgment was entered March 3, 1999. On March 9, McLain 
filed a motion to set aside the jury verdict and enter judgment in 
his favor, or, in the alternative, for a new trial. The motion was 
overruled on March 23. McLain appealed. 


ASSIGNMENTS OF ERROR 
McLain asserts that the district court erred in (1) denying his 
motion for summary judgment, (2) denying his motion for a 
directed verdict regarding liability, (3) refusing to give “several” 
requested jury instructions, and (4) denying his motion for judg- 
ment notwithstanding the verdict or for a new trial. 


STANDARDS OF REVIEW 

[1] A denial of a motion for summary judgment is not a final 
order and therefore is not appealable. Doe v. Zedek, 255 Neb. 
963, 587 N.W.2d 885 (1999). 

[2] When a motion for directed verdict made at the close of 
all the evidence is overruled by the trial court, appellate review 
is controlled by the rule that a directed verdict is proper only 
where reasonable minds cannot differ and can draw but one con- 
clusion from the evidence, and the issues should be decided as a 
matter of law. Streeks v. Diamond Hill Farms, 258 Neb. 581, 605 
N.W.2d 110 (2000). 

[3-6] To establish reversible error from a court’s refusal to 
give a requested instruction, an appellant has the burden to show 
that (1) the appellant was prejudiced by the court’s refusal to 
give the tendered instruction, (2) the tendered instruction is a 
correct statement of the law, and (3) the tendered instruction is 
warranted by the evidence. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000). It is not error for a trial 
court to refuse to give a requested instruction if the substance of 
the proposed instruction is contained in those instructions actu- 
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ally given. Kent v. Crocker, 252 Neb. 462, 562 N.W.2d 833 
(1997). In reviewing a claim of prejudice from instructions 
given or refused, the instructions must be read together, and if, 
taken as a whole, they correctly state the law, are not mislead- 
ing, and adequately cover the issues supported by the pleadings 
and evidence, there is no prejudicial error. Snyder v. 
Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 N.W.2d 
782 (2000). Whether a jury instruction given by a trial court is 
correct is a question of law. Springer v. Bohling, ante p. 71, 607 
N.W.2d 836 (2000). 

[7] In order to sustain a motion for judgment notwithstanding 
the verdict, the court resolves the controversy as a matter of law 
and may do so only when the facts are such that reasonable 
minds can draw but one conclusion. Snyder v. Contemporary 
Obstetrics & Gyn., supra. 

(8,9] A motion for new trial is addressed to the discretion of 
the trial court, whose decision will be upheld in the absence of 
an abuse of that discretion. Schwarz v. Platte Valley 
Exterminating, 258 Neb. 841, 606 N.W.2d 85 (2000). A trial 
court’s denial of a motion for new trial will be affirmed when the 
trial court’s decision is neither erroneously prejudicial nor an 
abuse of discretion. Robison v. Madsen, 246 Neb. 22, 516 
N.W.2d 594 (1994). 

[10] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Lackawanna Leather Co. v. Nebraska Dept. of 
Rev., ante p. 100, 608 N.W.2d 177 (2000). , 


ANALYSIS 


MOTION FOR SUMMARY JUDGMENT 

McLain’s first assignment of error challenges the district 
court’s denial of his motion for summary judgment. A denial of 
a motion for summary judgment is an interlocutory order, not a 
final order, and therefore not appealable. Doe v. Zedek, 255 Neb. 
963, 587 N.W.2d 885 (1999). We, therefore, reject McLain’s 
first assignment of error. 

The denial of a summary judgment motion is neither appeal- 
able nor reviewable. Whether a denial of summary judgment 
should have been granted generally becomes moot after a full 
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trial on the merits. Doe v. Zedek, supra. The overruling of a 
motion for summary judgment does not decide any issue of fact 
or proposition of law affecting the subject matter of the litiga- 
tion, but merely indicates that the court was not convinced by 
the record that there was not a genuine issue as to any material 
fact or that the party offering the motion was entitled to a judg- 
ment as a matter of law. Jd. After trial, the merits should be 
judged in relation to the fully developed record, not whether a 
different judgment may have been warranted on the record at 
summary judgment. Jd. McLain’s first assignment of error is 
without merit. 


MoTIONS FOR DIRECTED VERDICT AND FOR JUDGMENT 
NOTWITHSTANDING VERDICT OR FOR NEW TRIAL 

McLain’s second and fourth assignments of error are based 
on his assertion that Ortmeier was negligent as a matter of law 
because he violated certain navigational rules. For that reason, 
McLain argues that his motion for directed verdict on liability 
should have been granted. McLain further claims that his 
motion for judgment non obstante veredicto or for new trial 
should have been granted. We disagree with McLain’s assertion 
that Ortmeier was negligent as a matter of law and, therefore, 
reject his second and fourth assignments of error. 

In his second assignment of error, McLain asserts that the dis- 
trict court erred in denying his motion for a directed verdict. At 
the outset, we note that McLain moved for a “directed verdict 
for the Plaintiff.” We understand that such a motion is a motion 
for a directed verdict on liability, not negligence. Because lia- 
bility subsumes a finding of negligence, for Ortmeier to have 
been liable to McLain, Ortmeier would first have to have been 
negligent in some respect. Accordingly, we consider whether 
Ortmeier was negligent as a matter of law. 

[11-13] A trial court should direct a verdict as a matter of law 
only when the facts are conceded, undisputed, or such that rea- 
sonable minds can draw but one conclusion therefrom. Nelson v. 
Lusterstone Surfacing Co., 258 Neb. 678, 605 N.W.2d 136 
(2000). A directed verdict is proper at the close of all the evi- 
dence only where reasonable minds cannot differ and can draw 
but one conclusion from the evidence, that is to say, where an 
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issue should be decided as a matter of law. Lackman vy. 
Rousselle, 257 Neb. 87, 596 N.W.2d 15 (1999). The party 
against whom the verdict is directed is entitled to have every 
controverted fact resolved in his or her favor and to have the 
benefit of every inference which can reasonably be drawn from 
the evidence. If there is any evidence which will sustain a find- 
ing for the party against whom the motion is made, the case may 
not be decided as a matter of law. Alexander v. Warehouse, 253 
Neb. 153, 568 N.W.2d 892 (1997). A motion for directed verdict 
should state the specific grounds therefor. Hill v. City of Lincoln, 
249 Neb. 88, 541 N.W.2d 655 (1996). In reviewing the action of 
a trial court, an appellate court must treat a motion for directed 
verdict as an admission of the truth of all competent evidence 
submitted on behalf of the party against whom the motion is 
directed; such being the case, the party against whom the motion 
is directed is entitled to have every controverted fact resolved in 
its favor and to have the benefit of every inference which can 
reasonably be deduced from the evidence. Lackman y. 
Rousselle, supra. 

[14,15] A motion for judgment notwithstanding the verdict 
may be granted when the movant’s previous motion for directed 
verdict, made at the conclusion of all the evidence, should have 
been sustained. Farmers & Merchants Bank vy. Grams, 250 Neb. 
191, 548 N.W.2d 764 (1996). On a motion for judgment 
notwithstanding the verdict, the moving party is deemed to have 
admitted as true all the relevant evidence admitted which is 
favorable to the party against whom the motion is directed, and, 
further, the party against whom the motion is directed is entitled 
to the benefit of all proper inferences deducible from the rele- 
vant evidence. Snyder v. Contemporary Obstetrics & Gyn., 258 
Neb. 643, 605 N.W.2d 782 (2000). A motion for new trial is to 
be granted only when error prejudicial to the rights of the unsuc- 
cessful party has occurred. Hausman v. Cowen, 257 Neb. 852, 
601 N.W.2d 547 (1999). 

[16] We have held that the violation of traffic regulations con- 
cerning stop signs, the rate of speed, the manner of operating a 
motor vehicle on the highway, and similar violations are not 
negligence as a matter of law of any kind or degree, but are facts 
to be considered with the other evidence in the case in deciding 
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an issue of negligence. Springer v. Bohling, 259 Neb. 71, 607 
N.W.2d 836 (2000). We have also held that violations of Federal 
Aviation Administration regulations do not constitute negli- 
gence per se, but are evidence of negligence which may be taken 
into consideration along with all other evidence. Tank v. 
Peterson, 219 Neb. 438, 363 N.W.2d 530 (1985). In Tank, we 
held that evidence of a violation of regulations by the defendant 
created a jury question on the issue of negligence and proximate 
cause and that therefore, a directed verdict was improper. 

In the instant case, McLain asserts that even under Ortmeier’s 
version of the facts, Ortmeier violated certain navigational rules 
and that therefore, Ortmeier was negligent as a matter of law. 
Assuming without deciding that Ortmeier violated navigational 
tules, such violations do not constitute negligence per se, but are 
merely evidence which could be taken into consideration by the 
jury in determining negligence. Taking the facts as testified to 
by Ortmeier, the instant case is similar to a situation in which we 
have said that a following driver need not anticipate that a 
motorist will suddenly stop or slow on a roadway, but when a 
collision occurs and a dispute exists as to whether such a stop 
was made, the issue of the following driver’s negligence is for 
the jury. Martin v. Roth, 252 Neb. 969, 568 N.W.2d 553 (1997). 
The issue of negligence in the instant case was an issue for the 
jury to decide. Ortmeier was not negligent as a matter of law, 
and we conclude that the trial court did not err in denying 
McLain’s motion for directed verdict. 

In his fourth assignment of error, McLain claims that he 
should have been granted judgment notwithstanding the verdict 
or a new trial because a reasonable jury could not have found in 
Ortmeier’s favor. For purposes of McLain’s motion for judg- 
ment notwithstanding the verdict, the district court was required 
to deem that McLain admitted as true all relevant evidence 
favorable to Ortmeier, and Ortmeier was entitled to the benefit 
of all proper inferences deducible from the relevant evidence. 
Snyder v. Contemporary Obstetrics & Gyn., supra. Under 
Ortmeier’s version of the facts, McLain was moving from side 
to side on the jet ski in a “hot-dogging” fashion and fell off his 
jet ski immediately prior to the collision. McLain testified that 
just prior to the collision, he had seen Ortmeier traveling 150 
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feet behind him. There is testimony from which a jury could 
have found that given McLain’s conduct, a collision was 
unavoidable and that therefore, Ortmeier was not at fault. From 
these facts, the jury could have found that McLain’s own negli- 
gence contributed to the collision and it could have found that 
McLain had not met his burden of proving either that Ortmeier 
was negligent or that Ortmeier’s negligence was a proximate 
cause of McLain’s injury and damage. The district court did not 
err in denying McLain’s motion for judgment non obstante vere- 
dicto or for new trial. 


JURY INSTRUCTIONS 

As his third assignment of error, McLain asserts that the dis- 
trict court “erred in refusing to grant several requested jury 
instructions.” In his initial brief, McLain merely lists the pro- 
posed instructions that were refused and states that because they 
were “fundamental rules of law applicable to the facts of the 
case, the court’s refusal to instruct accordingly was erroneous 
and prejudicial to appellant.” Brief for appellant at 29. 

To establish reversible error from a court’s refusal to give a 
requested instruction, an appellant has the burden to show that (1) 
the appellant was prejudiced by the court’s refusal to give the ten- 
dered instruction, (2) the tendered instruction is a correct state- 
ment of the law, and (3) the tendered instruction is warranted by 
the evidence. Nelson v. Lusterstone Surfacing Co., 258 Neb. 678, 
605 N.W.2d 136 (2000). It is not error for a trial court to refuse to 
give a requested instruction if the substance of the proposed 
instruction is contained in those instructions actually given. Kent 
v. Crocker, 252 Neb. 462, 562 N.W.2d 833 (1997). In reviewing a 
claim of prejudice from instructions given or refused, the instruc- 
tions must be read together, and if, taken as a whole, they cor- 
rectly state the law, are not misleading, and adequately cover the 
issues supported by the pleadings and evidence, there is no preju- 
dicial error. Snyder v. Contemporary Obstetrics & Gyn., 258 Neb. 
643, 605 N.W.2d 782 (2000). Whether a jury instruction given by 
a trial court is correct is a question of law. Springer v. Bohling, 
259 Neb. 71, 607 N.W.2d 836 (2000). 

[17] We have held that a generalized and vague assignment of 
error that does not advise an appellate court of the issue submit- 
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ted for decision will not be considered. Miller v. City of Omaha, 
253 Neb. 798, 573 N.W.2d 121 (1998); Meis v. Grammer, 226 
Neb. 360, 411 N.W.2d 355 (1987); Coyle v. Janssen, 212 Neb. 
785, 326 N.W.2d 44 (1982). We find that McLain’s third assign- 
ment of error is too generalized and vague to advise either this 
court or Ortmeier and Adams of the issues he submits for deci- 
sion in regard to jury instructions. 

McLain does not explain in his initial brief why the tendered 
instructions were correct statements of law, why such instruc- 
tions were warranted by the evidence, or how he was prejudiced 
by the district court’s refusal to give the tendered instructions. In 
response to Ortmeier and Adams’ brief, which points out that 
McLain failed to assign, argue, or establish reversible error from 
the district court’s refusal to give his proposed instructions, 
McLain provides an explanation in his reply brief. However, dis- 
cussion in the reply brief was inadequate to put Ortmeier and 
Adams on notice of McLain’s arguments in order that they 
might effectively respond to such arguments. 

We have reviewed the jury instructions given by the district 
court, and we conclude that taken as a whole, they correctly 
state the law, are not misleading, and adequately cover the issues 
supported by the pleadings and evidence in the instant case. We 
therefore reject McLain’s third assignment of error. 


VI. CONCLUSION 

We conclude that the denial of McLain’s motion for summary 
judgment is not reviewable, that the district court did not err in 
denying McLain’s motions for directed verdict and for judgment 
notwithstanding the verdict or for new trial, and that the district 
court properly instructed the jury. We conclude that McLain’s 
assignments of error are without merit. We affirm. 

AFFIRMED. 
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Eva G. SEARS, FORMERLY KNOWN AS Eva G. LARSON, APPELLEE, 
v. MICHAEL K. LARSON, APPELLANT. 
612 N.W. 2d 474 


Filed June 16, 2000. No. S-99-450. 


1. Modification of Decree: Child Support: Appeal and Error. Modification of the 
amount of child support payments is entrusted to the discretion of the trial court, and 
although, on appeal, the issue is reviewed de novo on the record, the decision of the 
trial court will be affirmed absent an abuse of discretion. 

2. Child Support: Rules of the Supreme Court. In general, child support payments 
should be set according to the Nebraska Child Support Guidelines established pur- 
suant to Neb. Rev. Stat. § 42-364.16 (Reissue 1998). 

3. Child Support: Rules of the Supreme Court: Presumptions. The Nebraska Child 
Support Guidelines are applied as a rebuttable presumption, and all orders for child 
support shall be established in accordance with the provisions of the guidelines unless 
the court finds that one or both of the parties have produced sufficient evidence to 
rebut the presumption that the guidelines should be applied. 

4. Child Support: Rules of the Supreme Court. The Nebraska Child Support 
Guidelines permit a deviation whenever the application of the guidelines in an indi- 
vidual case would be unjust or inappropriate. 

5. _: __. Paragraph C(5) of the Nebraska Child Support Guidelines allows a trial 
court in an appropriate case to deviate from the guidelines to allow a deduction from 
income based on a parent’s student loan payment. 

6. Judges: Words and Phrases: Appeal and Error. A judicial abuse of discretion 
exists when a judge, within the effective limits of authorized judicial power, elects to 
act or refrain from acting, but the selected option results in a decision which is unten- 
able and unfairly deprives a litigant of a substantial right or a just result in matters sub- 
mitted for disposition through a judicial system. 


Appeal from the District Court for Garfield County: RONALD 
D. OLBERDING, Judge. Affirmed. 


Charles W. Balsiger, of Balsiger & Carney, for appellant. 
Gregory G. Jensen, of Jensen Law Office, for appellee. 


HEnNpryY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
McCorMack, JJ. 


CONNOLLY, J. 

The appellee, Eva G. Sears, formerly known as Eva G. 
Larson, brought an action seeking to modify child support. The 
appellant, Michael K. Larson, sought a deviation from the 
Nebraska Child Support Guidelines based on the amount of his 
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student loan payments. The district court did not allow the devi- 
ation, and Larson appeals. We affirm. 


BACKGROUND 

The marriage of the parties was dissolved in November 1992. 
The parties have two children. Pursuant to a stipulation, child 
support was set at $300 per month to be reduced to $150 per 
month when the oldest child reached the age of majority, died, 
or became emancipated or until further order of the court. 
Shortly after the decree was entered, Larson began attending 
schoo] at the University of Nebraska at Kearney. Larson 
financed his education through a combination of part-time 
employment and student loans. Larson used the loans both to 
pay for his education and for payment of child support. 

In May 1997, Larson obtained a bachelor of nursing degree. 
Following receipt of this degree, Larson began working full 
time. In May 1998, Sears brought an action seeking modifica- 
tion of child support based on the increase in Larson’s wages 
and alleging that the 1996 amendments to the Nebraska Child 
Support Guidelines constituted a material change in circum- 
stances. At trial, both parties presented evidence regarding their 
monthly income and deductions. The record reflects that there 
was some disagreement regarding the amount of each party’s 
monthly income. Larson also presented an affidavit stating that 
he had a surplus of only $171 per month after payment of living 
expenses and student loan payments. At the time of trial, 
Larson’s student loan payments were $529.99 per month. The 
record is silent regarding the total amount of the loans and the 
terms of the loans. Larson did not provide specific information 
regarding how much of the loan amounts was used for education 
and how much was used for other expenses. Larson requested 
that the court allow a deviation from his net income in the 
amount of the student loan payment. 

Without specifically discussing the student loan issue in its 
order, the district court increased Larson’s prior child support 
obligation for two children to $602 per month and $419 per 
month for one child. In reaching this determination, the court 
used the figures provided by Sears rather than Larson regarding 
the incomes of the parties, then calculated support based on 
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these figures without calculating a deduction for student loans. 
Larson appeals, contending that a deviation from his income for 
the amount of his student loan payment should have been 
allowed. 


ASSIGNMENTS OF ERROR 
Larson assigns that the district court abused its discretion in 
failing to consider his financial circumstances and in applying 
the Nebraska Child Support Guidelines without consideration of 
the deviations provided for in those guidelines. 


STANDARD OF REVIEW 
(1] Modification of the amount of child support payments is 
entrusted to the discretion of the trial court, and although, on 
appeal, the issue is reviewed de novo on the record, the decision 
of the trial court will be affirmed absent an abuse of discretion. 
Rhoades v. Rhoades, 258 Neb. 721, 605 N.W.2d 454 (2000); 
Truman v. Truman, 256 Neb. 628, 591 N.W.2d 81 (1999). 


ANALYSIS 

Relying on State on behalf of Elsasser v. Fox, 7 Neb. App. 
667, 584 N.W.2d 832 (1998), Larson contends that his student 
loan payment should have been considered as a deduction from 
his income for purposes of figuring child support. 

(2-4] In general, child support payments should be set 
according to the Nebraska Child Support Guidelines established 
pursuant to Neb. Rev. Stat. § 42-364.16 (Reissue 1998). 
Rhoades v. Rhoades, supra. The Nebraska Child Support 
Guidelines are applied as a rebuttable presumption, and all 
orders for child support shall be established in accordance with 
the provisions of the guidelines unless the court finds that one or 
both of the parties have produced sufficient evidence to rebut the 
presumption that the guidelines should be applied. Rhoades v. 
Rhoades, supra; Nebraska Child Support Guidelines, paragraph 
C. The guidelines permit deviations under specified circum- 
stances. The provision applicable to this case is paragraph C(5), 
which allows a deviation whenever the application of the guide- 
lines in an individual case would be unjust or inappropriate. 
Thus, it was Larson’s burden to show that an application of the 
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guidelines without a deviation for his student loan payment 
would be unjust or inappropriate. 

We have not previously addressed the manner in which stu- 
dent loan payments are to be considered under the Nebraska 
Child Support Guidelines. However, in State on behalf of 
Elsasser v. Fox, supra, the Nebraska Court of Appeals reversed 
an order of the district court that failed to consider a father’s stu- 
dent loan payment when calculating child support. In State on 
behalf of Elsasser, the father presented evidence regarding the 
total amount of his student loan payment, the term of the loan, 
and the total monthly payment. In concluding that the amount of 
the student loan payment was to be deducted from income, the 
court stated that fostering further education of young parents 
benefits the children involved. The court also noted the require- 
ments of repayment of student loans and the difficulty in dis- 
charging such loans in bankruptcy. Thus, the court treated the 
student loan payment as a fixed, nonavoidable obligation that 
should be deducted from income under the guidelines. On this 
basis, the court determined that under the facts and circum- 
stances of the case, the trial court abused its discretion when it 
failed to deduct the father’s student loan payment from his 
income. 

In State on behalf of Elsasser, the dissent noted that the trial 
court made a specific finding that under the circumstances, it 
would not be reasonable or equitable to allow a deviation for 
student loan payments. Thus, the dissent expressed the opinion 
that although a court may be justified in allowing such a devia- 
tion in a proper case, there was not an abuse of discretion by the 
trial court under the facts presented in State on behalf of 
Elsasser. 

[5,6] We conclude that paragraph C(5) of the guidelines 
allows a trial court in an appropriate case to deviate from the 
guidelines to allow a deduction from income based on a parent’s 
student loan payment. However, in this case, we conclude that 
the trial court did not abuse its discretion in applying the guide- 
lines without consideration of the amount of Larson’s monthly 
student loan payments. A judicial abuse of discretion exists 
when a judge, within the effective limits of authorized judicial 
power, elects to act or refrain from acting, but the selected 
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option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters 
submitted for disposition through a judicial system. Rhoades v. 
Rhoades, 258 Neb. 721, 605 N.W.2d 454 (2000). 

The record in this case does not provide specific details 
regarding Larson’s student loans. For example, the record is 
silent regarding the total amount of Larson’s loans, the terms of 
those loans, the amount attributable to principal and interest, 
and the amount of the loans that were used for education, child 
support, or other expenditures. The record is also silent regard- 
ing whether the payment terms of the loan can be modified in a 
manner that would allow for a smaller monthly payment. It was 
Larson’s burden to prove that an application of the guidelines 
without a deviation based on his student loan obligation would 
produce an unjust result. Under the circumstances of this case, 
where the record lacks details of the specific nature and amount 
of the loans, we cannot find an abuse of discretion on the part of 
the district court in refusing to consider Larson’s student loans 
in its child support calculations. Accordingly, the order of the 
district court is affirmed. 

AFFIRMED. 

MILLER-LERMAN, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. APRIL HANSEN, APPELLANT. 
612 N.W.2d 477 


Filed June 16, 2000. No. S-99-1037. 


1. Judgments: Appeal and Error. When dispositive issues on appeal present questions 
of law, an appellate court has an obligation to reach an independent conclusion irre- 
spective of the decision of the court below. 

2. Courts: Jurisdiction. While not a constitutional prerequisite for jurisdiction of courts 
of the State of Nebraska, existence of an actual case or controversy, nevertheless, is 
necessary for the exercise of judicial power in Nebraska. 

3. Courts: Justiciable Issues. A court decides real controversies and determines rights 
actually controverted, and does not address or dispose of abstract questions or issues 
that might arise in a hypothetical or fictitious situation or setting. 

4. Appeal and Error. Plain error will be noted only where an error is evident from the 
record, prejudicially affects a substantial right of a litigant, and is of such a nature that 
to leave it uncorrected would cause a miscarriage of justice or result in damage to the 
integrity, reputation, and faimess of the judicial process. 
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Appeal from the District Court for Dodge County, FA. 
Gossett III, Judge, on appeal thereto from the County Court for 
Dodge County, C. MATTHEW SAMUELSON and Danie. J. 
BeEckwitTH, Judges. Judgment of District Court reversed, and 
cause remanded with directions. 


William G. Line for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormMack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

After a bench trial in the Dodge County Court, April Hansen 
was convicted of first-offense driving while under the influence 
of alcoholic liquor (DUD), in violation of Neb. Rev. Stat. 
§ 60-6,196 (Reissue 1998). Hansen appealed and filed a state- 
ment of errors with the district court, challenging the constitu- 
tionality of § 60-6,196(8), a statutory provision which mandates 
the sentencing court to order an alcohol assessment for a first- 
time offender and empowers the court to order the convicted 
person to follow through on the alcohol assessment results in 
lieu of or in addition to the statutory penalty for DUI. The dis- 
trict court affirmed Hansen’s conviction and sentence, and she 
timely appealed. Hansen contends that § 60-6,196(8) is uncon- 
stitutional as cruel and unusual punishment or as a dispropor- 
tionate penalty because a convicted individual could be held 
responsible for substantial costs and alcohol treatment obliga- 
tions mandated by the recommendations in the court-ordered 
alcohol assessment. Because Hansen’s constitutional claim is 
not ripe for adjudication, we do not address it. Finding plain 
error in the sentencing order, however, we reverse, and remand 
with directions. 


FACTUAL AND PROCEDURAL BACKGROUND 
On March 5, 1999, Hansen was charged with DUI. She filed 
a motion to quash the complaint, which was overruled by the 
county court on May 6. At Hansen’s subsequent arraignment, 
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she stood mute at the time of the entry of the plea, and the 
county court entered a plea of not guilty on her behalf and set a 
date for trial. 
On June 4, 1999, a bench trial was held in the county court. 
The parties stipulated to the following facts: 
The witnesses would testify that on or about February 27, 
1999, approximately 1:29 a.m., officers of the City of 
Fremont, while on patrol in Fremont, Dodge County, 
Nebraska, did observe a vehicle drive over a curb in the 
area of 10th Street in Fremont. They contacted the driver 
of the vehicle, who was later identified as the defendant. 
She did have an odor of alcoholic beverage emitting from 
her person. She did submit to and fail a field sobriety test. 
It was the officer’s opinion that she was under the influ- 
ence of alcohol. She was subsequently arrested for driving 
under the influence of alcohol and taken into custody, and 
she did subsequently submit to a chemical test of her 
breath, which did show the results of an Intoxilyzer 5000 
of .183 grams of alcohol per two hundred and ten liters of 
her breath. 
It was also stipulated that the events occurred in Dodge County, 
Nebraska. The court adjudged Hansen guilty of DUI based on 
the stipulated facts, and Hansen’s counsel requested a presen- 
tence investigation. The court then asked whether the State had 
any objection to its ordering a presentence investigation, and the 
following colloquy occurred: 

[Prosecutor]: Your Honor, I — I don’t have an objection 
to it, but I don’t know if it’s — if it’s necessary. I believe 
this is the defendant’s first conviction, and I don’t know 
why she would not be an appropriate candidate for 
probation. 

THE COURT: Do you have a — If we went ahead and 
sentenced today; [defense counsel], any objection? 

[Defense counsel]: That’s fine, your Honor, but since it 
is — she would be — on the State’s recommendation, she’s 
a probation candidate, and she sure is. 

Instead of proceeding to sentencing, however, the court enter- 
tained a suggestion from Hansen’s counsel that the court not 
implement the sentence of probation with its attendant condi- 
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tions, including revocation of Hansen’s operator’s license, until 
Hansen could get an appeal perfected and bond set. Hansen’s 
counsel asked the court to order the effective date of the revoca- 
tion of her license to be 10 days later in order to get an appeal 
on file so that Hansen could retain her operator’s license. The 
court, rather than granting Hansen’s request, delayed sentenc- 
ing. A presentence investigation was not conducted in this 
matter. 

At the subsequent sentencing hearing on July 16, 1999, a dif- 
ferent county judge sentenced Hansen to a 6-month term of 
supervised probation. The order of probation included a $400 
fine, community service, impoundment of Hansen’s operator’s 
license, and a 60-day jail sentence that was periodically review- 
able by the court. Finally, paragraph 19D of the probation order 
mandated: 

Referral to an appropriate Substance Abuse Center for fur- 
ther evaluation and/or testing (at the expense of the proba- 
tioner) and follow the recommendations of treatment by that 
agency as directed by your probation officer. (Treatment 
could include inpatient treatment, outpatient treatment, 
chemical education classes, individual/group/family coun- 
seling, AA meetings, NA meetings, etc.) 

Hansen appealed, and on July 26, 1999, she filed a statement 
of errors in the district court for Dodge County challenging the 
constitutionality of § 60-6,196(8). The district court affirmed the 
county court’s judgment on September 2. This appeal followed. 


ASSIGNMENTS OF ERROR 

Hansen alleges that the district court erred (1) in not finding 
§ 60-6,196(8) in violation of article I, § 9, of the Nebraska 
Constitution prohibiting cruel and unusual punishment and arti- 
cle I, § 15, requiring all penalties to be proportioned to the 
nature of the offense, and (2) in not finding that the invalid por- 
tions were an inducement to the enactment of § 60-6,196(8) and 
thus not severable. 


STANDARD OF REVIEW 
[1] When dispositive issues on appeal present questions of 
law, an appellate court has an obligation to reach an independent 
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conclusion irrespective of the decision of the court below. 
Shearer v. Leuenberger, 256 Neb. 566, 591 N.W.2d 762 (1999). 


ANALYSIS 


CONSTITUTIONAL IssuE Not RIPE FOR APPELLATE REVIEW 

The Legislature, in an effort to curtail repeat occurrences of 
DUI, passed 1992 Neb. Laws, L.B. 291. The portion of L.B. 291 
relevant to this appeal, codified at § 60-6,196(8), provides: 

Any person who has been convicted of driving while intox- 
icated for the first time or any person convicted of driving 
while intoxicated who has never been assessed for alcohol 
abuse shall, during a presentence evaluation, submit to 
and participate in an alcohol assessment. The alcohol 
assessment shall be paid for by the person convicted of 
driving while intoxicated. At the time of sentencing, the 
judge, having reviewed the assessment results, may then 
order the convicted person to follow through on the alco- 
hol assessment results at the convicted person’s expense in 
lieu of or in addition to any penalties deemed necessary. 
(Emphasis supplied.) 

Hansen argues that § 60-6,196(8) violates article I, § 9 (cruel 
and unusual punishment), and article I, § 15 (penalties must be 
proportionate to nature of offense), of the Nebraska Constitution 
because the statute provides no limit on the penalties that may 
be imposed by a sentencing judge who, having reviewed the 
assessment results, may then order the convicted person to fol- 
low through on the alcohol assessment at her or his expense in 
lieu of or in addition to any penalties deemed necessary. Hansen 
asserts that the statute is unconstitutional because it contains no 
upper limits on the time that a person could be required to spend 
in inpatient treatment or any limit on the cost of such treatment 
that the convicted person may be required to pay. 

The problem in the instant case, however, is that pursuant to 
paragraph 19D of Hansen’s order of probation, the alcohol 
assessment is yet to be conducted, and the record does not reveal 
what treatment recommendations, if any, may be directed by the 
probation officer or ordered by the court. Hansen’s argument is 
essentially that because there is a possibility that the sentencing 
judge could exercise unbridled discretion, § 60-6,196(8) consti- 
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tutes disproportionate or cruel and unusual punishment. The 
first question before us, however, is whether the issue of 
Hansen’s condition of probation is ripe for appellate review. 

[2,3] While not a constitutional prerequisite for jurisdiction 
of courts of the State of Nebraska, existence of an actual case or 
controversy, nevertheless, is necessary for the exercise of judi- 
cial power in Nebraska. State v. Nissen, 252 Neb. 51, 560 
N.W.2d 157 (1997). This court decides real controversies and 
determines rights actually controverted, and does not address or 
dispose of abstract questions or issues that might arise in a 
hypothetical or fictitious situation or setting. US Ecology v. 
State, 258 Neb. 10, 601 N.W.2d 775 (1999); Galyen v. Balka, 
253 Neb. 270, 570 N.W.2d 519 (1997). Issues which have no 
existence other than in the realm of the future are purely hypo- 
thetical and are not justiciable. 

Although Hansen has not yet been assessed for alcohol abuse, 
nor ordered to follow through on any alcohol assessment recom- 
mendations, she nonetheless urges us in this context to consider 
the constitutionality of § 60-6,196(8). This we decline to do. 

We determine that Hansen’s claim is not ripe for adjudication 
because “it rests upon ‘“‘contingent future events that may not 
occur as anticipated, or indeed may not occur at all.”’” Texas v. 
United States, 523 U.S. 296, 300, 118 S. Ct. 1257, 140 L. Ed. 2d 
406 (1998), quoting Thomas v. Union Carbide Agric. Products 
Co., 473 U.S. 568, 105 S. Ct. 3325, 87 L. Ed. 2d 409 (1985). 
Although Hansen has been ordered to submit to a substance 
abuse evaluation at her own expense and to follow the treatment 
recommendations as directed by her probation officer, we can- 
not now determine whether such a sentence constitutes dispro- 
portionate or cruel and unusual punishment because we do not 
know what costs she may incur or what treatment, if any, she 
may be directed to undergo. The contingent nature of Hansen’s 
argument illustrates that her constitutional challenge to 
§ 60-6,196(8) is not yet ripe for appellate review, and we decline 
to address it at this time. 


PLAIN ERROR IN SENTENCING ORDER 
The above determination, however, does not end our review 
of the instant case. Hansen has been placed in a procedural 
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Catch-22 by the nature of the sentencing (probation) order. The 
language of § 60-6,196(8) mandates that a first-time DUI 
offender shall, prior to sentencing (i.e., during a presentence 
evaluation), submit to and participate in an alcohol assessment. 
Then, at the time of sentencing, the judge, having reviewed the 
assessment results, may order the convicted person to follow 
through on the alcohol assessment results. In the instant case, 
however, the county court judge did not order the alcohol assess- 
ment during the presentence stage of the proceedings and, 
instead, ordered the alcohol assessment and any potential fol- 
low-up on the assessment recommendations as part of the sen- 
tencing (probation) order. Therein lies the problem. 

First, this type of procedure is contrary to the plain language 
of § 60-6,196(8) and effectively denies a convicted offender his 
or her right to challenge the assessment results or the recom- 
mendations of the alcohol evaluator by way of appealing the 
final sentencing order. Second, the purpose of § 60-6,196(8) is 
to provide (1) an alcohol assessment to individuals who have not 
previously been assessed for alcohol abuse and (2) a tool for 
courts to review alcohol assessment results prior to sentencing 
in order to aid in an effective sentencing decision. 

[4] Plain error will be noted only where an error is evident 
from the record, prejudicially affects a substantial right of a lit- 
igant, and is of such a nature that to leave it uncorrected would 
cause a miscarriage of justice or result in damage to the 
integrity, reputation, and fairness of the judicial process. State v. 
Sims, 258 Neb. 357, 603 N.W.2d 431 (1999); State v. Dreimanis, 
258 Neb. 239, 603 N.W.2d 17 (1999). We determine that in 
those cases where the county court orders an alcohol assess- 
ment pursuant to § 60-6,196(8), the court shall follow the man- 
dated statutory procedure and order the convicted offender to 
participate in the alcohol assessment prior to sentencing. Thus, 
the county court’s order directing Hansen to submit to and par- 
ticipate in an alcohol assessment after the date of sentencing 
rather than prior to sentencing constitutes plain error. The fail- 
ure to order the alcohol assessment prior to the time of sentenc- 
ing affects substantial rights of the litigant, both at sentencing 
and on appeal, and would result in damage to the reputation and 
fairness of the judicial process if left uncorrected. Therefore, we 
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reverse the order of the district court and remand the cause with 
directions to vacate the sentencing order of the county court and 
remand the cause to the county court for further sentencing pro- 
ceedings consistent with this opinion. 


CONCLUSION 

Hansen’s constitutional challenge to § 60-6,196(8) is not yet 
ripe for judicial review, and we therefore decline to address the 
challenge in this appeal. However, because the county court 
committed plain error during the sentencing proceedings, we 
reverse the order of the district court and remand the cause with 
directions to vacate the sentencing order of the county court and 
remand the cause to the county court for further proceedings 
consistent with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CHIEF INDUSTRIES, INC., A DELAWARE CORPORATION, 
APPELLANT AND CROSS-APPELLEE, V. 
GREAT NORTHERN INSURANCE COMPANY, 
APPELLEE AND CROSS-APPELLANT. 
612 N.W. 2d 225 


Filed June 23, 2000. No. S-99-045. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does not 
involve a factual dispute is determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent from the lower court’s 
decision. 

2. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

4. Jurisdiction: Final Orders: Appeal and Error. For an appellate court to acquire 
jurisdiction of an appeal, there must be a final order entered by the court from which 
the appeal is taken; conversely, an appellate court is without jurisdiction to entertain 
appeals from nonfinal orders. 

5. Actions: Words and Phrases. A cause of action consists of the fact or facts which 
give one a right to judicial relief against another. 
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6. Actions. Whether more than one cause of action is stated depends mainly upon (1) 
whether more than one primary right or subject of controversy is presented, (2) 
whether recovery on one ground would bar recovery on the other, (3) whether the 
same evidence would support the different counts, and (4) whether separate actions 
could be maintained for separate relief. 

7. Actions: Final Orders. Pursuant to Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998), the 
resolution of one cause of action constitutes a final, appealable order only if the trial 
court expressly directs the entry of a final judgment on that one issue and expressly 
determines that there is no just reason for delay. 

8. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or 
order finally disposing of a case, an appellate court is without jurisdiction to act and 
must dismiss the purported appeal. 


Appeal from the District Court for Hall County: Teresa K. 
LUTHER, Judge. Appeal dismissed. 


Daniel E. Klaus, of Rembolt Ludtke & Berger, for appellant. 
Denzel R. Busick for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
This is a declaratory judgment action in which Chief 
_Industries, Inc. (Chief), sought a declaration that Great Northern 
Insurance Company (Great Northern) had a contractual obliga- 
tion to provide coverage and a duty to defend a lawsuit filed 
against Chief by Arabian Agriculture Services Company 
(ARASCO). After both parties moved for summary judgment, 
the trial court found that Chief was entitled to a partial summary 
judgment declaring that coverage attached to losses, not other- 
wise excluded, from the occurrence on October 10, 1995. The 
trial court also found that Great Northern had no duty to defend 
Chief in a lawsuit filed against it by ARASCO. Chief appealed, 
and Great Northern cross-appealed. 


SCOPE OF REVIEW 
[1] A jurisdictional question that does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Greater Omaha Realty 
Co. v. City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000). 
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[2] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000). 


FACTS 

Chief is a Delaware corporation with its principal place of 
business in Grand Island, Nebraska. Great Northern is an insur- 
ance corporation organized and existing under the laws of the 
State of Minnesota and is authorized to do business in the State 
of Nebraska. The insurance policy at issue herein was issued to 
Chief by Great Northern for the period of July 1, 1995, to July 
1, 1996. 

In 1991, Chief Industries U.K. Ltd. (Chief U.K.), a wholly 
owned subsidiary of Chief’s, entered into a contract with 
ARASCO to manufacture, sell, and supervise the construction 
of 16 grain bins and related equipment in Damman, Saudi 
Arabia. Chief U.K. subsequently fulfilled the terms of its con- 
tract with ARASCO. 

ARASCO alleges that the grain bins collapsed on October 10, 
1995, causing damage to the grain bins, equipment attached to 
the grain bins, and the grain which was stored in the bins. On 
October 11, Chief notified its insurance agent of the occurrence, 
and Great Northern commenced an investigation. On October 
24, ARASCO made written claims against Chief and Chief U.K. 
for the damages caused by the collapse of the grain bins. 

On November 17, 1997, Great Northern notified Chief of its 
position regarding coverage of the claims made by ARASCO. 
Great Northern acknowledged that there had been an “occur- 
rence” during the policy period which resulted in “property 
damage.” However, it concluded that the exclusions set forth in 
paragraphs 12 and 13 of the insurance contract applied to 
exclude property damage to the named insured’s products aris- 
ing out of such products or any part of such products. Great 
Northern’s position was that since a large portion of the claim by 
ARASCO involved the value of the 16 grain bins, the value of 
the bins was excluded from coverage. Great Northern informed 
Chief that exclusion 13 precluded coverage for property damage 
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to “work performed by or on behalf of [Chief] arising out of the 
work or any portion thereof, or out of materials, parts or equip- 
ment furnished in connection therewith.” The letter stated that 
some of the damage alleged may have arisen out of work per- 
formed under the guidance of a foreman hired by Chief U.K. 
Great Northern also informed Chief that the insurance contract 
did not apply to suits brought in the United States. In addition, 
Chief was informed that “should Arasco pursue this claim fur- 
ther, or file suit on this matter in the United States, this amend- 
ment would be triggered and you would have to look to your 
domestic liability insurer for coverage.” 

On April 2, 1998, ARASCO sued Chief in the U.S. District 
Court for the District of Nebraska, asserting damages arising out 
of the collapse of the grain bins. The lawsuit set forth claims for 
breach of contract, breach of express warranties, and products 
liability. When Chief notified Great Northern of the lawsuit, 
Great Northern denied coverage and declined to investigate or 
defend Chief in the lawsuit. 

On May 6, 1998, Chief commenced this action for declara- 
tory judgment in the district court for Hall County, Nebraska. 
Pursuant to Neb. Rev. Stat. § 25-21,149 et seq. (Reissue 1995), 
Chief requested the trial court to declare the rights of the parties 
_arising by virtue of the insurance contract. Specifically, Chief 
requested (1) that a judgment be entered declaring that Great 
Northern’s insurance policy provides coverage for the claims 
that ARASCO asserts in its lawsuit against Chief; (2) that Great 
Northern be ordered to investigate and provide Chief a defense 
in that lawsuit and be ordered to pay any judgment entered 
against Chief in that lawsuit to the limits of coverage provided 
in the contract; (3) that Chief be awarded as damages the 
expenses, including attorney fees, it incurs in defending the law- 
suit brought against it by ARASCO and in bringing the declara- 
tory judgment action; and (4) such other relief as the trial court 
deemed proper. 

Both parties moved for summary judgment. The trial court 
determined that there were two issues presented: whether the 
insurance contract provided coverage and whether Great 
Northern had a duty to defend. 

The applicable portion of the policy provided: 
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The Company will pay on behalf of the Insured all 
sums which the Insured shall become obligated to pay as 
damages by reason of liability to which this insurance 
applies, imposed by law or assumed by the Insured under 
any written or oral contract, for bodily injury or property 
damage, caused by an occurrence and personal injury or 
advertising injury caused by an offense occurring during 
the policy period. 

The exclusions section of the policy provided: 

This insurance does not apply: 


12. to property damage to the named insured’s prod- 
ucts arising out of such products or any part of such 
products; 

13. to property damage to work performed by or on 
behalf of the named insured arising out of the work or any 
portion thereof, or out of materials, parts or equipment fur- 
nished in connection therewith. 

The trial court concluded there had been an “occurrence” dur- 
ing the policy period which resulted in “property damage” and 
that the policy applied to at least part of Chief’s claims. Thus, 
the trial court found that Chief was entitled to partial summary 
judgment, declaring that coverage attached to losses, not other- 
wise excluded, from the occurrence on October 10, 1995. 

Next, the trial court addressed whether Great Northern had a 
duty to defend. Amendment No. 4 to the insurance policy, enti- 
tled “Foreign Suits Only Amendment,” stated in part: “This 
insurance applies anywhere in the world, except the United 
States of America, its territories and possessions, Puerto Rico 
and Canada. The settlement, investigation and defense provi- 
sions of this contract shall only apply to claims made or suits 
brought within the policy territory herein defined.” 

In interpreting the contract, the trial court relied upon the pol- 
icy language which this amendment replaced. The original con- 
tractual provision stated: 

This insurance applies anywhere in the world except the 
United States, its territories and possessions, Puerto Rico 
and Canada. The settlement, investigation and defense pro- 
visions of this contract shall apply to claims made or suits 
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brought anywhere in the world provided such suit 
emanates from damages caused by an occurrence or 
offense arising from the Insured’s operations in the policy 
territory described above. 

The trial court concluded that since the lawsuit had been filed 
outside the policy territory, i.e., within the United States, Great 
Northern had no duty to defend. 

The trial court stated: 

The end result is that although coverage attaches under 
the policy to any covered losses occurring as the result of 
the collapsed grain bins, defendant does not have a duty to 
defend lawsuits filed within the United States. Whether 
defendant will ultimately pay the claims of that lawsuit 
depends on whether such losses are covered under the pol- 
icy. The Court at this time makes no determination at [sic] 
to the extent of losses which may be payable under the 
policy. 

Chief has appealed, and Great Northern has cross-appealed. 
Pursuant to our power to regulate the caseloads of the appellate 
courts of this state, we moved this case to our docket. 


ASSIGNMENTS OF ERROR 

Chief argues that the trial court erred in concluding that Great 
Northern did not have a duty to defend Chief in the ARASCO 
lawsuit. 

On cross-appeal, Great Northern argues that the trial court 
erred in concluding that coverage under the policy of insurance 
at issue attached to losses, not otherwise excluded, arising out of 
damage to ARASCO’s grain bins on October 10, 1995. 


ANALYSIS 

[3,4] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. Greater Omaha Realty Co. 
v. City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000). For an 
appellate court to acquire jurisdiction of an appeal, there must 
be a final order entered by the court from which the appeal is 
taken; conversely, an appellate court is without jurisdiction to 
entertain appeals from nonfinal orders. Jn re Application of SID 
No. 384, 256 Neb. 299, 589 N.W.2d 542 (1999). 
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Here, both parties moved for summary judgment. The trial 
court concluded that Great Northern was entitled to partial sum- 
mary judgment because the ARASCO lawsuit had been filed 
outside the policy territory, and therefore, Great Northern did 
not have a duty to defend. The trial court also granted Chief a 
partial summary judgment, finding that “coverage attache[d] to 
losses, not otherwise excluded, arising out of the occurrence on 
October 10, 1995.” 

The question presented is whether the trial court’s order 
granting two partial summary judgments is final and appealable. 
Generally, appeals from partial summary judgments are not 
final, appealable orders. However, in Bargmann vy. State, 257 
Neb. 766, 600 N.W.2d 797 (1999), we recognized an exception. 
In Bargmann, we held that where multiple causes of action are 
alleged, an entry of judgment on one cause of action is a final, 
appealable order with respect to that cause of action, despite the 
pendency of other causes of action in the same suit. In 
Bargmann, we acknowledged that the Legislature had addressed 
this issue with the passage of 1998 Neb. Laws, L.B. 234, codi- 
fied at Neb. Rev. Stat. § 25-705 (Cum. Supp. 1998). However, 
we concluded that § 25-705 did not apply because the relevant 
order had been entered before the effective date of the statute. 

In the case at bar, § 25-705 was in effect at the time of the trial 
court’s order. At that time, § 25-705 provided in relevant part: 

(6) When more than one claim for relief is presented in 
an action, whether as a claim, counterclaim, cross-claim, 
or third-party claim, or when multiple parties are involved, 
the court may direct the entry of a final judgment as to one 
or more but fewer than all of the claims or parties only 
upon an express determination that there is no just reason 
for delay and upon an express direction for the entry of 
judgment. In the absence of such determination and direc- 
tion, any order or other form of decision, however desig- 
nated, which adjudicates fewer than all the claims or the 
rights and liabilities of fewer than all the parties shall not 
terminate the action as to any of the claims or parties, and 
the order or other form of decision is subject to revision at 
any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of all the parties. 
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Since multiple parties are not involved, we must determine 
whether there are multiple causes of action which would trigger 
the application of § 25-705. Chief sought a declaration that the 
insurance contract in question provided coverage for damages 
sustained as a result of the collapse of grain bins in Saudi Arabia 
on October 10, 1995, and that Great Northern had a duty to 
defend Chief in a lawsuit filed by ARASCO. 

In Allstate Ins. Co. v. Novak, 210 Neb. 184, 313 N.W.2d 636 
(1981), we considered whether a homeowner’s insurance con- 
tract covered an alleged assault and battery committed by the 
insured homeowner. The homeowner asked Allstate to provide 
him with a defense and to pay any sums which he might legally 
be obligated to pay. Allstate refused. 

In addressing this issue, we stated that there were two sepa- 
rate and distinct obligations provided for by the insurance con- 
tract. The first contractual obligation required Allstate to pay all 
sums which the insured became legally obligated to pay because 
of bodily injury. The second contractual obligation, separate and 
apart from the obligation to pay, was the “ ‘right and duty . . . to 
defend any suit against the Insured.’ ” (Emphasis omitted.) Jd. at 
188, 313 N.W.2d at 638. We viewed the contractual duty to 
defend as being separate and apart from the contractual duty to 
pay even though both duties arose out of one insurance contract. 
Therefore, we treated the duties as two separate causes of 
action. 

[5,6] In Bargmann y. State, 257 Neb. 766, 600 N.W.2d 797 
(1999), we explained that a cause of action consists of the fact 
or facts which give one a right to judicial relief against another; 
a theory of recovery is not itself a cause of action. Thus, two or 
more claims in a petition arising out of the same operative facts 
and involving the same parties constitute separate legal theo- 
ries, either of liability or damages, and not separate causes of 
action. Id. Whether more than one cause of action is stated 
depends mainly upon (1) whether more than one primary right 
or subject of controversy is presented, (2) whether recovery on 
one ground would bar recovery on the other, (3) whether the 
same evidence would support the different counts, and (4) 
whether separate actions could be maintained for separate 
relief. Id. 
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In the instant case, Chief sought declaration of two rights 
under its insurance contract: whether the insurance contract pro- 
vided coverage and whether Great Northern had a duty to 
defend. Even if Great Northern has a duty to defend Chief, cov- 
erage under the insurance contract is not necessarily provided. 
Conversely, Great Northern might have a duty to provide cover- 
age without a corresponding obligation to defend. Thus, the duty 
to defend can exist separate and apart from the duty to provide 
coverage, and resolution of the duty to defend and the duty to 
provide coverage does not revolve around one primary right or 
subject of controversy. Recovery on one issue does not bar 
recovery on the other. Furthermore, different evidence is 
involved in proving a duty to defend versus a duty to pay. 
Pursuant to our decisions in Allstate Ins. Co. and Bargmann, we 
conclude that Chief has pled two causes of action. 

The trial court unequivocally found that Great Northern did 
not have a duty to defend. However, we conclude that the trial 
court did not fully decide the issue of whether the insurance 
contract provided coverage. Therefore, the trial court did not 
rule on both causes of action filed by Chief. 

[7] Pursuant to § 25-705, the resolution of one cause of action 
constitutes a final, appealable order only if the trial court 
expressly directs the entry of a final judgment on that one issue 
and expressly determines that there is no just reason for delay. 
In the case at bar, no express declarations were made in the trial 
court’s order. Thus, the order from which Chief appeals and 
Great Northern cross-appeals is not a final, appealable order. 


CONCLUSION 

[8] In the absence of a judgment or order finally disposing of 
a case, an appellate court is without jurisdiction to act and must 
dismiss the purported appeal. In re Interest of Dustin H. et al., 
ante p. 166, 608 N.W.2d 580 (2000). For the reasons set forth 
herein, Chief’s appeal and Great Northern’s cross-appeal are 
dismissed. 

APPEAL DISMISSED. 
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JAMES CARROLL, APPELLEE, V. CHASE COUNTY, A POLITICAL 
SUBDIVISION OF THE STATE OF NEBRASKA, APPELLANT. 
612 N.W.2d 231 


Filed June 23, 2000. No. S-99-092. 


1. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur- 
suant to the Political Subdivisions Tort Claims Act, the findings of the trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the judgment, it must be considered in the light 
most favorable to the successful party. Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every inference that can reason- 
ably be deduced from the evidence. 

2. Negligence: Proximate Cause. A plaintiff is contributorily negligent if (1) he or she 
fails to protect himself or herself from injury, (2) his or her conduct concurs and coop- 
erates with the defendant’s actionable negligence, and (3) his or her conduct con- 
tributes to his or her injuries as a proximate cause. 

3. Negligence: Damages. Any contributory negligence chargeable to a claimant shall 
diminish proportionately the amount awarded as damages for an injury attributable to 
the claimant’s contributory negligence but shall not bar recovery, except that if the 
contributory negligence of the claimant is equal to or greater than the total negligence 
of all persons against whom recovery is sought, the claimant shall be totally barred 
from recovery. 

4. Appeal and Error. Not only must a claimed prejudicial error be assigned, it must 
also be discussed in the brief of the asserting party; an appellate court will not con- 
sider assignments of error which are not discussed in the brief. 


Appeal from the District Court for Chase County: JouN J. 
BATTERSHELL, Judge. Affirmed. 


Thomas J. Culhane and Patrick R. Guinan, of Erickson & 
Sederstrom, P.C., for appellant. 


Katherine R. Hall and, on brief, Frankie J. Moore, of 
McCarthy, Gale, Moore & Hall, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMAck, and MILLER-LERMAN, JJ. 


McCorMack, J. 
NATURE OF CASE 
This is a negligence action originally filed by Walter 
Carroll, as natural parent and next friend of James Carroll, 
against Chase County, under the Political Subdivisions Tort 
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Claims Act, Neb. Rev. Stat. § 13-901 et seq. (Reissue 1991 & 
Cum. Supp. 1994). Walter sought damages for personal 
injuries James sustained in an accident involving a pickup 
truck James was driving and a road maintainer owned by 
Chase County and operated by an employee of Chase County, 
Jonnie L. Ourada. The trial court found that the sole proximate 
cause of the accident was the negligence of Chase County and 
that James was not negligent in any manner. At the beginning 
of trial, James was substituted as the plaintiff in this case 
because he has reached the age of majority. On our own 
motion, we removed the matter to our docket pursuant to our 
authority to regulate the caseloads of this court and the 
Nebraska Court of Appeals. 


BACKGROUND 

James was injured in an automobile accident on a county road 
in Chase County on October 4, 1995. James has no memory of 
the accident. James, who was 17 years old at the time, was driv- 
ing the pickup truck west on a section of a county road com- 
monly known as McCallum Hill. McCallum Hill is an east-west 
running gravel road north of Wauneta, Nebraska, which road is 
intersected by the Hayes County-Chase County line. 
Approaching McCallum Hill from the east heading west, the 
road slopes gradually upward to the crest of the hill. At the crest 
of the hill, the road becomes fairly steep and continues to 
descend straight west. 

On the date of the accident, Ourada was operating the road 
maintainer on the west side of McCallum Hill, which was 
located in Chase County. During that afternoon, Ourada was 
doing maintenance work on the north and south shoulders of the 
road from the crest of McCallum Hill westward down the hill 
for approximately 100 yards. Ourada began the shoulder work 
around noon that day and started with the south side of the road, 
or the eastbound lane of traffic. The shoulder work consisted of 
hauling dirt from the ditches and up onto the road, which 
Ourada described as “wind rowing” the dirt over the shoulder, 
blading the dirt out evenly over the road, and then wheel-pack- 
ing the loose dirt by driving over it back and forth with the 
maintainer. 
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After completing the work on the south shoulder, Ourada 
moved his maintainer to the north side of the road, or the west- 
bound lane of traffic. In order to get into position on the north 
shoulder, Ourada had to turn the maintainer around by driving 
it eastward over McCallum Hill, turning into a field entrance, 
backing the maintainer out onto the road, and then driving 
west up McCallum Hill. Facing west, Ourada began the same 
procedure of hauling dirt from the ditch, blading it out, and 
then wheel-packing the loose dirt. Ourada worked on the north 
side of the road from the crest of the hill westward down the 
hill for approximately 100 yards, just as he had done on the 
south side of the road. Ourada then would back the maintainer 
up to the crest of the hill and resume blading the road west- 
ward down the hill, rather than continually turning the main- 
tainer around each time he made a pass at the ditch or wheel- 
packed the loose dirt. 

Prior to starting the shoulder work that afternoon, Ourada 
placed a sign approximately 500 feet east of the crest of 
McCallum Hill. The sign, mounted on a tripod and placed on the 
north shoulder of the road for westbound traffic to see, read 
“Road Construction 500 F[ee]t.” A sign which read “Caution” 
was wired below the “Road Construction 500 F[ee]t” sign. 
Because of the windy conditions that existed on the day of the 
accident, the sign blew over during the day, and Ourada put it 
back up two to three times. On one of the occasions in which 
Ourada reset the sign, he noticed that the wire holding the 
“Caution” sign to the other sign had broken and that the 
“Caution” sign was lying front side down. Ourada left the 
“Caution” sign lying down on the shoulder of the road. 

At the time of the accident, Ourada was in the westbound lane 
of traffic with the front of the maintainer facing west, backing 
up McCallum Hill to the east. Although Ourada testified that he 
was alternating his view from west to east while the maintainer 
traveled backward, he was looking west at the time of the acci- 
dent. The evidence adduced at trial showed that at the time of 
the accident, James was traveling west at 45 to 51 miles per hour 
when he crested McCallum Hill. The posted speed limit was 50 
miles per hour. The evidence also showed that James reacted 
within 2 seconds of first seeing the maintainer and applied his 
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brakes, skidding for 183 feet before running into the back of the 
maintainer. At the point of impact, Ourada was standing up in 
the cab of the maintainer, and Ourada was thrown against the 
back window of the cab. 

Upon impact, Ourada did not realize that James’ pickup truck 
had struck his maintainer. Rather, he thought that his maintainer 
had experienced some mechanical problems. After the impact 
and before Ourada realized what had happened, the maintainer 
continued to back up approximately 6 to 8 feet before Ourada 
stopped the maintainer from moving. 

At trial, it was undisputed that Chase County had adopted the 
standards from the “Manual on Uniform Traffic Control 
Devices” regarding streets and highways to determine the type 
of signage used in road maintenance and that at the time of the 
accident, Ourada was unaware that such a manual even existed. 
It was also undisputed that the signage standards adopted in the 
manual were not strictly adhered to. The evidence further indi- 
cated that Ourada had never been trained or instructed on what 
signs were to be used in certain situations and that he had been 
told by a coworker simply to “put up a sign” when working on 
a hill. 

The trial court found in favor of James. Specifically, it found: 
[James] was not negligent in any manner, and that the sole 
proximate cause of the accident was the negligence of 
[Chase County]. [Chase County] was negligent in failing 
to use appropriate signs to warn the traveling public of the 
road maintenance operation, in failing to properly train 
[Ourada] with regard to the proper signage, and in 
[Ourada’s] proceeding backwards up the hill and not main- 
taining a proper lookout. The negligence of [Chase 
County] was the sole proximate cause of the accident and 
the damages suffered by [James]. 

The trial court awarded James $61,586.80 for past and future 
medical expenses and $200,000 as general damages for pain and 
suffering, past and future; loss of wages; and permanent 
disability. 

Chase County filed a motion to set aside judgment or, in the 
alternative, a motion for new trial. The trial court overruled the 
motions. 
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ASSIGNMENTS OF ERROR 

~ Chase County assigns that the trial court erred in (1) finding 
that James was not contributorily negligent as a matter of law, 
(2) failing to grant Chase County’s motion to dismiss at the 
close of the evidence, and (3) failing to grant Chase County’s 
motion for new trial. Chase County also contends that the trial 
court’s decision and findings are not supported by the evidence 
and are clearly wrong. 


SCOPE OF REVIEW 
[1] In actions brought pursuant to the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not be dis- 
turbed on appeal unless they are clearly wrong, and when deter- 
mining the sufficiency of the evidence to sustain the judgment, 
it must be considered in the light most favorable to the success- 
ful party. Every controverted fact must be resolved in favor of 
such party, and it is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. Baldwin v. City of 
Omaha, 259 Neb. 1, 607 N.W.2d 841 (2000); Johnson v. School 
Dist. of Millard, 253 Neb. 634, 573 N.W.2d 116 (1998). 


ANALYSIS 

Chase County argues that the trial court erred in finding that 
James was not contributorily negligent. Specifically, Chase 
County contends that James was contributorily negligent in fail- 
ing to slow down while cresting McCallum Hill as he customar- 
ily did and that had he done so, he could have avoided the acci- 
dent. In making such an argument, Chase County relies on 
Walter’s testimony that James had driven McCallum Hill at least 
12 to 15 times prior to the accident and James’ testimony that he 
agreed with Walter’s statement. James also testified that he had 
ridden over McCallum Hill as a passenger a countless number of 
times. The evidence also indicated that James was familiar with 
the road, knew that the west side of McCallum Hill was very 
steep, and also knew that as he headed west toward the crest of 
the hill, he could not see over it. Chase County also relies on 
James’ testimony that he usually slowed down while cresting 
McCallum Hill “because you never know what’s going to be 
coming.” Chase County further relies on the testimony of Lisa 
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Kerchal and Keith Kerchal, who were both familiar with 
McCallum Hill, and testified that they usually slowed down 
when cresting McCallum Hill. Chase County contends that 
based on this evidence, the trial court erred in finding that James 
was not contributorily negligent. 

[2,3] A plaintiff is contributorily negligent if (1) he or she 
fails to protect himself or herself from injury, (2) his or her con- 
duct concurs and cooperates with the defendant’s actionable 
negligence, and (3) his or her conduct contributes to his or her 
injuries as a proximate cause. Baldwin vy. City of Omaha, supra; 
Humphrey v. Burlington Northern RR. Co., 251 Neb. 736, 559 
N.W.2d 749 (1997). Any contributory negligence chargeable to 
a claimant shall diminish proportionately the amount awarded as 
damages for an injury attributable to the claimant’s contributory 
negligence but shall not bar recovery, except that if the contrib- 
utory negligence of the claimant is equal to or greater than the 
total negligence of all persons against whom recovery is sought, 
the claimant shall be totally barred from recovery. Neb. Rev. 
Stat. § 25-21,185.09 (Reissue 1995). 

The trial court found that James was, just prior to the acci- 
dent, operating his pickup truck at a speed that was reasonable 
and prudent at the time, 50 miles per hour, and that this speed 
was the posted speed limit on the road where the accident 
occurred. 

Neb. Rev. Stat. § 60-6,185 (Reissue 1998) provides: 

No person shall drive a vehicle on a highway at a speed 
greater than is reasonable and prudent under the conditions 
and having regard to the actual and potential hazards then 
existing. A person shall drive at a safe and appropriate 
speed . . . when approaching a hillcrest . . . and when spe- 
cial hazards exist with respect to pedestrians or other traf- 
fic or by reason of weather or highway conditions. 

Chase County’s expert witness, James Summers, concluded 
that James was driving the pickup truck between 43 and 51 
miles per hour immediately prior to applying his brakes as he 
crested McCallum Hill, with 50 miles per hour being the posted 
speed limit. Summers also testified that assuming James was 
going 51 miles per hour, the most time that could have elapsed 
between James’ seeing any part of the maintainer and the start 
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of the skid left by James in applying his brakes was 2 seconds. 
There was sufficient evidence from which the trial court could 
and did find that James was driving within the posted speed 
limit of 50 miles per hour. The evidence regarding James’ reac- 
tion time creates a reasonable inference that he was maintaining 
a proper lookout. 

The evidence also indicates that James’ speed was reasonable 
under the conditions that existed at the time of the accident. The 
accident happened during the daylight hours and there were no 
adverse weather conditions present on the day of the accident. In. 
addition, there were no visible obstructions or maintenance- 
related activity within 500 feet of the warning sign. 

The issue of whether James was negligent in not reducing his 
speed at the crest of McCallum Hill was an issue of fact, which 
was resolved against Chase County by the trial court. 

Although James was familiar with McCallum Hill and had 
driven over it many times, there was no evidence to indicate he 
had ever encountered any type of vehicle traveling in the same 
lane as he, in the opposite direction of travel. Nor was there any 
evidence to indicate he should have anticipated the maintainer in 
his lane of traffic traveling against traffic. The trial court made 
no finding as to whether the “Road Construction 500 F[ee]t” 
sign was up or down at the time of the accident. However, even 
if the sign was up at the time of the accident, there was no road 
construction or maintenance-related activity within 500 feet of 
the warning sign. The posted sign did not give James any reason 
to believe that there would be a piece of road machinery operat- 
ing in his lane against the flow of traffic just over the crest of 
McCallum Hill. 

The testimony of Lisa Kerchal and Keith Kerchal does not 
demonstrate that James’ actions were negligent. Lisa Kerchal tes- 
tified that she probably drove about 40 miles per hour at the crest 
of McCallum Hill “because you don’t know what’s coming up the 
hill” in the opposite direction. However, she also testified that 
“usually you can run around 50 [miles per hour] on the dirt roads.” 
Keith Kerchal testified that his usual speed over McCallum Hill 
from the east varied, depending on whether he was in a hurry, and 
that “most people are driving right close” to the 50-mile-per-hour 
speed limit, “but then they usually slow up about the crest of the 
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hill.” The testimony of Lisa Kerchal and Keith Kerchal does not 
demonstrate that James’ speed was unreasonable. 

The evidence indicates that James was operating the pickup 
truck within the speed limit at a safe and appropriate speed, 
maintained a proper lookout, and conducted himself in a rea- 
sonable and prudent manner. Considering all the evidence in a 
light most favorable to James and giving every inference which 
can reasonably be deduced from such evidence to James, we 
cannot say that the trial court was clearly wrong when it found 
that James was not negligent in any manner. 

[4] The above analysis does not cover Chase County’s assign- 
ments of error other than its assignment that relates to contribu- 
tory negligence because the other assignments of error were not 
discussed in Chase County’s brief. Not only must a claimed 
prejudicial error be assigned, it must also be discussed in the 
brief of the asserting party; an appellate court will not consider 
assignments of error which are not discussed in the brief. In re 
Interest of Rachael M. & Sherry M., 258 Neb. 250, 603 N.W.2d 
10 (1999); Varela v. Fisher Roofing Co., 253 Neb. 667, 572 
N.W.2d 780 (1998). 


CONCLUSION 
The evidence demonstrates that James was driving in a rea- 
sonable and prudent manner immediately prior to the accident. 
The trial court was not clearly wrong in finding that James was 
not contributorily negligent. 
AFFIRMED. 


LEO D. MACH AND BETSY CLARK, APPELLANTS, V. 
COUNTY OF DOUGLAS, STATE OF NEBRASKA, AND 
JULIE M. HANEY, AS TREASURER OF 
DouGLas County, NEBRASKA, APPELLEES. 

612 N.W. 2d 237 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 
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10. 


Summary Judgment: Trial: Pleadings: Pretrial Procedure. When it has been 
asserted in a summary judgment motion that an opposing party has failed to state a 
cause of action, as far as that issue is concerned, the motion may be treated as one in 
fact for a judgment on the pleadings, notwithstanding its designation as something else. 
Trial: Pleadings: Pretrial Procedure. A motion for judgment on the pleadings 
admits the truth of all well-pleaded facts in the opposing party’s pleadings, together 
with all reasonable inferences to be drawn therefrom, and the moving party admits, 
for the purpose of the motion, the untruth of the movant’s allegations insofar as they 
have been controverted. 

Constitutional Law: Civil Rights: Pleadings. Only two factual allegations are nec- 
essary to state a cause of action under 42 U.S.C. § 1983 (Supp. II 1997): (1) a defend- 
ant’s deprivation of a plaintiff's right secured by the Constitution and laws of the 
United States and (2) that the deprivation occurred under color of law. 
Constitutional Law: Equal Protection: Discrimination. A finding of unlawful 
selective enforcement must be based upon an unjustifiable standard such as race, reli- 
gion, or other arbitrary classification. A discriminatory purpose will not be presumed; 
there must be a showing of clear and intentional discrimination. 

Constitutional Law: Ordinances. The failure to consistently enforce an ordinance 
does not destroy it. Abuse in its enforcement does not affect its validity. 

Appeal and Error. A case is not authority for any point not necessary to be passed 
on to decide the case or not specifically raised as an issue addressed by the court. 
Decedents’ Estates: Taxation. Neb. Rev. Stat. § 77-2018 (Reissue 1996) is the exclu- 
sive means by which erroneously paid inheritance tax may be recovered under state law. 
Constitutional Law: Equal Protection. The Nebraska Constitution and the U.S. 
Constitution have identical requirements for equal protection challenges. 

Trial: Pleadings: Pretrial Procedure. When a party challenges the sufficiency of a 
petition to state a cause of action, a motion for judgment on the pleadings should be 
sustained only when an amendment cannot cure the defect. 


Appeal from the District Court for Douglas County: Gary B. 


RANDALL, Judge. Affirmed. 


Monte Taylor, of Taylor, Kluver, Peters & Drews, for 


appellants. 


James S. Jansen, Douglas County Attorney, and Timothy J. 


Buckley for appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 


McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 
Appellants, Leo D. Mach and Betsy Clark, sued the County 


of Douglas and the Douglas County treasurer (collectively the 
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County) alleging that the County’s system for enforcement and 
collection of inheritance tax violates the constitutional rights of 
those who are compelled to pay the tax. The action was initially 
filed in the county court, but was later transferred to the district 
court. The district court entered summary judgment against 
appellants, and they appeal. 


FACTUAL BACKGROUND 

The following facts are alleged in appellants’ petition: Mach 
succeeded to the ownership of real and personal property to 
which he was a joint tenant with right of survivorship. 
Independent proceedings to determine inheritance tax pursuant 
to Neb. Rev. Stat. §§ 77-2001 and 77-2002 (Reissue 1996) were 
commenced in the Douglas County Court, and the court 
assessed a tax in the amount of $547.56. Mach paid the tax to 
the Douglas County treasurer in order to remove a lien imposed 
on the real estate pursuant to Neb. Rev. Stat. § 77-2003 
(Reissue 1996). 

Clark was bequeathed a sum of cash under the terms of a 
friend’s will. Probate proceedings were commenced in the 
county court, and as a part of those proceedings, the court 
assessed tax against Clark in the amount of $270. That sum was 
paid to the Douglas County treasurer. 

Appellants allege, generally, that the County collects inheri- 
tance tax only from persons who succeed to real property 
through joint tenancy or to personal property through probate 
proceedings. Appellants further allege, generally, that inheri- 
tance tax is not collected from heirs who succeed to personal 
property through nonprobate proceedings unless those persons 
voluntarily come forward to pay the tax. Appellants allege that 
these circumstances create “a de facto policy of selective 
enforcement” that systemically discriminates against appellants 
and others similarly situated and that there is no justifiable dis- 
tinction between those required to pay tax and those who are 
not. Appellants did not allege that they were discriminated 
against because of race, gender, or other suspect classification. 

Appellants claim entitlement to relief pursuant to 42 U.S.C. 
§ 1983 (Supp. III 1997) and Neb. Rev. Stat. § 77-2018 (Reissue 
1996). In their § 1983 cause of action, appellants claim that the 
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County’s inheritance tax collection policies violate appellants’ 
rights under the Equal Protection Clause of the U.S. 
Constitution. In their § 77-2018 cause of action, appellants 
claim that they are entitled to an erroneous payment refund; they 
argue that their payment was erroneous because it was collected 
in violation of the Equal Protection Clause of the U.S. 
Constitution and Neb. Const. art. I, § 25. 

Appellants moved to certify their action as a class action, 
which motion was granted by the county court. Class action cer- 
tification is not at issue in this appeal. We do not comment on 
the propriety of the class action certification. 

The County moved for summary judgment, arguing, inter 
alia, that the petition failed to state a cause of action. The 
County did not adduce evidence in support of its motion. 
Appellants introduced 15 exhibits, most of which consisted of 
various pleadings, and the remainder of which tended to sub- 
stantiate the factual allegations made in appellants’ petition 
regarding the County’s procedures for collecting inheritance tax. 
The district court entered summary judgment against appellants, 
stating: 
I am going to find that in viewing the evidence in the light 
most favorable to the plaintiff, that there is no genuine 
issue of material fact under either the first claim or the sec- 
ond claim of the petition. That as to the 1983 action, that 
there is no evidence that the County has deliberately 
attempted to deprive anybody of any right, privilege, or 
principle of our immunities secured by the Constitution, 
and the cause of action fails. 

And as to the collection of the inheritance tax claim on 
the erroneous request for a refund on the erroneously col- 
lected tax, that there’s no evidence that shows that the tax 
was not calculated and collected pursuant to statute. So 
I’m going to sustain the motion for summary judgment. 


ASSIGNMENTS OF ERROR 
Appellants assign, consolidated and restated, that the district 
court erred in determining that appellants’ petition does not state 
a cause of action and in granting the County’s motion for sum- 
mary judgment. 
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STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Durkan v. Vaughan, ante p. 288, 609 N.W.2d 
358 (2000); Callahan v. Washington Nat. Ins. Co., ante p. 145, 
608 N.W.2d 592 (2000). 

(2,3] When it has been asserted in a summary judgment 
motion that an opposing party has failed to state a cause of 
action, as far as that issue is concerned, the motion may be 
treated as one in fact for a judgment on the pleadings, notwith- 
standing its designation as something else. Rodriguez v. Nielsen, 
ante p. 264, 609 N.W.2d 368 (2000); Becker v. Hobbs, 256 Neb. 
432, 590 N.W.2d 360 (1999). A motion for judgment on the 
pleadings admits the truth of all well-pleaded facts in the oppos- 
ing party’s pleadings, together with all reasonable inferences to 
be drawn therefrom, and the moving party admits, for the pur- 
pose of the motion, the untruth of the movant’s allegations inso- 
far as they have been controverted. Becker v. Hobbs, supra. 


ANALYSIS 


§ 1983 CLAIM 

[4] Only two factual allegations are necessary to state a cause 
of action under § 1983: (1) a defendant’s deprivation of a plain- 
tiff’s right secured by the Constitution and laws of the United 
States and (2) that the deprivation occurred under color of law. 
Shearer v. Leuenberger, 256 Neb. 566, 591 N.W.2d 762 (1999); 
Wichman v. Naylor, 241 Neb. 249, 487 N.W.2d 291 (1992). See, 
also, Gordon v. Community First State Bank, 255 Neb. 637, 587 
N.W.2d 343 (1998), cert. denied 528 U.S. 814, 120 S. Ct. 50, 
145 L. Ed. 2d 44 (1999). Thus, in order to determine whether 
appellants stated a cause of action under § 1983, our inquiry first 
turns to whether their petition alleges a deprivation of a federal 
constitutional right; specifically, whether appellants have 
alleged a violation of the Equal Protection Clause. 

Appellants do not make any claim pursuant to the equal pro- 
tection clause of the Nebraska Constitution, adopted in the 1998 
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amendment to Neb. Const. art. I, § 3. Moreover, the events 
alleged in appellants’ petition occurred prior to that amendment. 
See State v. Reeves, 258 Neb. 511, 604 N.W.2d 151 (2000). 
Thus, this case does not involve Neb. Const. art. I, § 3. 

[5] A finding of unlawful selective enforcement must be 
based upon an unjustifiable standard such as race, religion, or 
other arbitrary classification. State v. Long, 206 Neb. 446, 293 
N.W.2d 391 (1980). A discriminatory purpose will not be pre- 
sumed; there must be a showing of clear and intentional 
discrimination. Id. 

In Oyler v. Boles, 368 U.S. 448, 82 S. Ct. 501, 7 L. Ed. 2d 446 
(1962), the petitioner claimed that West Virginia had prosecuted 
him under a habitual criminal statute while failing to prosecute 
others with similar offenses. The U.S. Supreme Court deter- 
mined that 

the conscious exercise of some selectivity in enforcement 
is not in itself a federal constitutional violation. Even 
though the statistics in this case might imply a policy of 
selective enforcement, it was not stated that the selection 
was deliberately based upon an unjustifiable standard such 
as race, religion, or other arbitrary classification. Therefore 
grounds supporting a finding of a denial of equal protec- 
tion were not alleged. 
368 U.S. at 456. 

In Wayte v. United States, 470 U.S. 598, 105 S. Ct. 1524, 84 
L. Ed. 2d 547 (1985), the petitioner was required by federal law 
to register with the Selective Service System, but failed to do so. 
Instead, the petitioner wrote letters to governmental officials, 
including the President of the United States, stating that he had 
not registered and did not intend to do so. Jd. Selective Service 
had adopted a policy of “passive enforcement” under which it 
did not investigate and prosecute nonregistration cases unless 
the young men who failed to register informed the government 
that they refused to register or were reported by others. 470 U.S. 
at 601. When the petitioner was prosecuted for failing to regis- 
ter, he raised a defense of selective enforcement, alleging that he 
had been prosecuted for his political activities. Jd. The district 
court dismissed the indictment on that ground, but the U.S. 
Court of Appeals for the Ninth Circuit reversed the dismissal. 


MACH v. COUNTY OF DOUGLAS 793 
Cite as 259 Neb. 787 


The U.S. Supreme Court affirmed the decision of the Court of 
Appeals, stating: 

In our criminal justice system, the Government retains 
“broad discretion” as to whom to prosecute. . . . “[SJo long 
as the prosecutor has probable cause to believe that the 
accused committed an offense defined by statute, the deci- 
sion whether or not to prosecute, and what charge to file or 
bring before a grand jury, generally rests entirely in his dis- 
cretion.” . . . This broad discretion rests largely on the 
recognition that the decision to prosecute is particularly ill- 
suited to judicial review. Such factors as the strength of the 
case, the prosecution’s general deterrence value, the 
Government’s enforcement priorities, and the case’s rela- 
tionship to the Government’s overall enforcement plan are 
not readily susceptible to the kind of analysis the courts are 
competent to undertake. Judicial supervision in this area, 
moreover, entails systemic costs of particular concern. 
Examining the basis of a prosecution delays the criminal 
proceeding, threatens to chill law enforcement by subject- 
ing the prosecutor’s motives and decisionmaking to out- 
side inquiry, and may undermine prosecutorial effective- 
ness by revealing the Government’s enforcement policy. 
All these are substantial concerns that make the courts 
properly hesitant to examine the decision whether to 
prosecute. 

As we have noted in a slightly different context, how- 
ever, although prosecutorial discretion is broad, it is not 
“ ‘unfettered.’ Selectivity in the enforcement of criminal 
laws is .. . subject to constitutional constraints.” . . . In par- 
ticular, the decision to prosecute may not be “ “deliberately 
based upon an unjustifiable standard such as race, religion, 
or other arbitrary classification,” . . . including the exer- 
cise of protected statutory and constitutional rights. . . . 

It is appropriate to judge selective prosecution claims 
according to ordinary equal protection standards. . . . 
Under our prior cases, these standards require petitioner to 
show both that the passive enforcement system had a dis- 
criminatory effect and that it was motivated by a discrimi- 
natory purpose. ... 
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“* Discriminatory purpose’... implies more than... 
intent aS awareness of consequences. It implies that the 
decisionmaker . . . selected or reaffirmed a particular 
course of action at least in part ‘because of,’ not merely ‘in 
spite of,’ its adverse effects upon an identifiable group.” ... 
In the present case, petitioner has not shown that the 
Government prosecuted him because of his protest activi- 
ties. Absent such a showing, his claim of selective prose- 
cution fails. 

(Citations omitted.) Wayte v. United States, 470 U.S. 598, 
607-610, 105 S. Ct. 1524, 84 L. Ed. 2d 547 (1985). Accord, Reno 
v. American-Arab Anti-Discrimination Comm., 525 U.S. 471, 119 
S. Ct. 936, 142 L. Ed. 2d 940 (1999); United States v. Armstrong, 
517 U.S. 456, 116 S. Ct. 1480, 134 L. Ed. 2d 687 (1996). 

Several courts in other jurisdictions have applied these fed- 
eral equal protection standards specifically in the context of tax 
collection and enforcement. See, e.g., Argabright v. U.S., 35 
F.3d 472 (9th Cir. 1994); Matter of F. W. Koenecke & Sons, Inc., 
533 F.2d 1020 (7th Cir. 1976), cert. denied 429 U.S. 1038, 97 S. 
Ct. 734, 50 L. Ed. 2d 749 (1977); Brown’s Furniture, Inc. v. 
Wagner, 171 Ill. 2d 410, 665 N.E.2d 795, 216 Ill. Dec. 537 
(1996), cert. denied 519 U.S. 866, 117 S. Ct. 175, 136 L. Ed. 2d 
116; N.Y. Dept. of Tax. & Fin. v. Bramhall, 235 A.D.2d 75, 667 
N.Y.S.2d 141 (1997); Tucson Mech. Contr. v. Dept. of Revenue, 
175 Ariz. 176, 854 P.2d 1162 (Ariz. App. 1992); Lang v. City of 
Philadelphia, 31 Pa. Commw. 537, 377 A.2d 849 (1977); 
McElrath Poultry Co., Inc. v. State, Dept. of Revenue, 332 So. 2d 
383 (Ala. App. 1976); Radiofone Corp. of New Jersey v. 
Director, Div. of Taxation, 4 N.J. Tax 420 (1982). 

In Argabright v. U.S., supra, the Ninth Circuit specifically 
considered whether the plaintiffs’ complaint, seeking judicial 
review of an Internal Revenue Service decision to deny refund 
of penalty interest, stated a constitutional claim. The court 
Stated: 

[T]he complaint makes no allegation that the IRS inten- 
tionally discriminated against [plaintiffs] or acted on the 
basis of an improper or arbitrary classification, a necessary 
predicate of an equal protection or due process claim. Cf, 
Oyler v. Boles, 368 U.S. 448, 457, 82 S.Ct. 501, 506, 7 
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L.Ed.2d 446 (1962) (noting that “the exercise of some 
selectivity in enforcement is not in itself a federal consti- 
tutional violation” and holding that where petitioner did 
not state that “the selection was deliberately based upon an 
unjustifiable standard such as race, religion or other arbi- 
trary classification[,] ... grounds supporting a finding of a 
denial of equal protection were not alleged”). 

Accordingly, we conclude that, even when the allega- 
tions in the amended complaint are construed broadly, and 
interpreted in the light most favorable to the appellants, the 
amended complaint does not state a constitutional claim. 

Argabright v. U.S., 35 F.3d at 477. 

[6] The failure to consistently enforce an ordinance does not 
destroy it. Abuse in its enforcement does not affect its validity. 
City of Omaha v. Lewis & Smith Drug Co., Inc., 156 Neb. 650, 
57 N.W.2d 269 (1953); Arrigo v. City of Lincoln, 154 Neb. 537, 
48 N.W.2d 643 (1951). 

In Brown’s Furniture, Inc. v. Wagner, supra, the plaintiff, a 
Missouri retailer, sought an injunction against the State of 
Illinois Department of Revenue regarding the retailer’s obliga- 
tion to collect use tax on sales to Missouri residents. The plain- 
tiff alleged, inter alia, that other similarly situated Missouri 
retailers were not required to collect Illinois use tax. Jd. The 
Supreme Court of Illinois rejected this claim, stating: 

It has long been established that the guarantee of equal 
protection applies not only to facial legislative classifica- 
tions, but also to the administration of laws as well... . 
Thus, it has been held that principles of equal protection 
are violated when the selective enforcement of a statute is 
“deliberately based upon an unjustifiable standard such as 
race, religion, or other arbitrary classification.” .. . 
However, so long as a statute is rationally based, “the con- 
scious exercise of some Selectivity in enforcement is not in 
itself a federal constitutional violation.” .. . 

[The plaintiff] offers no evidence to suggest that it was 
targeted by the Department for an invidious reason, such - 
as race, religion, or political beliefs. ... The Department’s 
legitimate objective of collecting revenue, coupled with 
its finite resources, necessarily requires it to exercise 
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some discretion in selecting which tax collector to audit. 
The exercise of that discretion in the case at bar was nei- 
ther discriminatory nor arbitrary. Therefore, we conclude 
that [the plaintiff’s] equal protection claim is without 
merit. 
(Citations omitted.) Brown’s Furniture, Inc. v. Wagner, 171 Ill. 
2d 410, 430-31, 665 N.E.2d 795, 805-06, 216 Ill. Dec. 537, 
547-48 (1996). 

In Lang v. City of Philadelphia, 31 Pa. Commw. 537, 377 
A.2d 849 (1977), the appellant, a resident of the State of New 
Jersey, appealed from the taxation of income earned while 
working at a naval shipyard in Pennsylvania. The appellate 
court rejected appellant’s equal protection claim, citing Oyler v. 
Boles, supra, and stating that “[a])ppellant’s complaint only 
makes the bare assertion that there is unlawful selective 
enforcement of the tax by the taxing authority. Such a state- 
ment, without more, is insufficient to state a proper cause of 
action.” Lang v. City of Philadelphia, 31 Pa. Commw. at 541, 
377 A.2d at 851. 

A factual situation similar to that of the instant case was pre- 
sented in McElrath Poultry Co., Inc. v. State, Dept. of Revenue, 
332 So. 2d 383 (Ala. App. 1976). In that case, the Alabama state 
use tax, by its terms, applied equally to all property brought into 
the state. Jd. In effect, however, the Department of Revenue did 
not enforce the tax except on personal property requiring a 
license, such as motor vehicles, boats, or airplanes. Id. The tax- 
payers in that case claimed that this method of enforcement vio- 
lated their equal protection rights. Jd. The appellate court 
rejected this argument, stating that 

we do not perceive the manner of enforcement as outlined 
in the stipulation to be arbitrary or unjust. Indeed, it 
demonstrates a rational and sensible method to collect the 
tax. 


. .. Only by fielding an army of inspectors, inquiring 
into the origin of people’s shoes, suits, washing machines, 
food or other personal property could the State enforce the 
use tax as regards individuals. By limiting its attempts to 
enforce the use tax to personal property of individuals 
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requiring licenses, the Department enforces the tax in the 
only rational and reasonable way possible. 
Id. at 385. 

Appellants rely upon a separate line of cases from the U.S. 
Supreme Court, which have generally established that an equal 
protection claim can be stated when similar properties are not 
assessed with equal valuation for purposes of taxation. See, e.g., 
Cumberland Coal Co. v. Board, 284 U.S. 23, 52 S. Ct. 48, 76 L. 
Ed. 146 (1931); Sioux City Bridge v. Dakota County, 260 U.S. 
441, 43 S. Ct. 190, 67 L. Ed. 340 (1923). Those cases are dis- 
tinguishable, however, in that they apply to the valuation of real 
property. In that limited context, the taxing authority has no dis- 
cretion to treat similarly situated property owners differently. In 
the instant case, however, as in a criminal prosecution, it is nec- 
essary to preserve the discretion of the relevant agent of enforce- 
ment regarding the investigation and prosecution of claims. 

[7} Appellants also rely on Knoefler Honey Farms v. County 
of Sherman, 196 Neb. 435, 243 N.W.2d 760 (1976). That case, 
however, was resolved on a question of statutory interpretation. 
This court concluded by determining that the tax statute in ques- 
tion was not intended by the Legislature to apply to the type of 
personal property at issue in that case. Thus, the equal protec- 
tion discussion contained in the opinion was unnecessary to res- 
olution of the appeal and was dicta. A case is not authority for 
any point not necessary to be passed on to decide the case or not 
specifically raised as an issue addressed by the court. Brown v. 
Kindred, ante p. 95, 608 N.W.2d 577 (2000); Parnell v. 
Madonna Rehab. Hosp., 258 Neb. 125, 602 N.W.2d 461 (1999). 

The U.S. Supreme Court has made it clear that an equal pro- 
tection claim in the context of selective enforcement must allege 
discrimination based upon an unjustifiable standard such as 
race, religion, or other arbitrary classification. Appellants have 
failed to plead facts sufficient to state a claim for an Equal 
Protection Clause violation. Absent a violation of the Equal 
Protection Clause, appellants have failed to state a claim for 
relief under § 1983. 

While we agree with appellants’ contention that certain prop- 
erty is not being taxed, this is not a matter for this court, but for 
the Legislature. 
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§ 77-2018 CLAIM 

[8] Appellants also claim relief under § 77-2018, which pro- 
vides that when inheritance tax has been erroneously paid to the 
county treasurer, the court may order a refund of the erroneously 
paid tax. This statute is the exclusive means by which erro- 
neously paid inheritance tax may be recovered under state law. 
See In re Estate of Woolsey, 113 Neb. 218, 202 N.W. 630 (1925). 
This theory of recovery, however, is simply another vehicle for 
appellants to advance their equal protection argument, as the 
claimed violation of equal protection is the sole reason that 
appellants claim the payment of the tax was in error. 

Under this theory of recovery, appellants claim rights pur- 
suant to Neb. Const. art. I, § 25. That section provides that 
“ft]here shall be no discrimination between citizens of the 
United States in respect to the acquisition, ownership, posses- 
sion, enjoyment or descent of property. The right of aliens in 
respect to the acquisition, enjoyment and descent of property 
may be regulated by law.” 

[9] This court, however, has not held this section of the con- 
stitution to be any more demanding than the Equal Protection 
Clause of the U.S. Constitution. See, e.g., Bachus v. Swanson, 
179 Neb. 1, 136 N.W.2d 189 (1965); City of Ord v. Biemond, 
175 Neb. 333, 122 N.W.2d 6 (1963); Creigh v. Larsen, 171 Neb. 
317, 106 N.W.2d 187 (1960); Panebianco v. City of Omaha, 151 
Neb. 463, 37 N.W.2d 731 (1949); Richter v. City of Lincoln, 136 
Neb. 289, 285 N.W. 593 (1939). The Nebraska Constitution and 
the U.S. Constitution have identical requirements for equal pro- 
tection challenges. DeCoste v. City of Wahoo, 255 Neb. 266, 583 
N.W.2d 595 (1998); Pick v. Nelson, 247 Neb. 487, 528 N.W.2d 
309 (1995). 

Appellants’ claim under § 77-2018 is entirely dependent on 
the supposed violation of their rights to equal protection under 
the state and federal Constitutions. As appellants have failed to 
allege a cause of action for violation of equal protection, their 
claim under § 77-2018 must fail as well. 

[10] When a party challenges the sufficiency of a petition to 
state a cause of action, a motion for judgment on the pleadings 
should be sustained only when an amendment cannot cure the 
defect. Ohio Nat. Life Ins. Co. v. Rust, 255 Neb. 372, 585 
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N.W.2d 438 (1998); Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 
626 (1993). Appellants conceded at oral argument that they had 
completed discovery in this case and that there were no facts 
they could allege that would support a claim of invidious dis- 
crimination. Consequently, no amendment of their petition 
could cure the defect in their equal protection claim, and this 
court need not remand the cause in order to grant appellants 
leave to replead. See Prokop v. Hoch, 258 Neb. 1009, 607 
N.W.2d 535 (2000). 


CONCLUSION 
Appellants failed to state a cause of action relating to a viola- 
tion of their equal protection rights and conceded that no 
amendment of their petition would allow them to state such a 
cause of action. Consequently, the judgment of the district court 
was without error and is affirmed. 
AFFIRMED. 


MARK Ray, APPELLANT, V. ARGOS CORPORATION, A DISSOLVED 
IOWA CORPORATION, ET AL., APPELLEES. 
612 N.W. 2d 246 
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1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

3. Negligence. The question whether a legal duty exists for actionable negligence is a 
question of law dependent on the facts in a particular situation. 

4. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

5. Negligence: Liability: Contractors and Subcontractors. Generally, the employer 
of an independent contractor is not liable for physical harm caused to another by the 
acts or omissions of the contractor or his servants. There are two recognized excep- 
tions to the general rule. The employer of an independent contractor may be vicari- 
ously liable to a third party (1) if the employer retains control over the contractor’s 
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work or (2) if, by rule of law or statute, the employer has a nondelegable duty to pro- 
tect another from harm caused by the contractor. 

6. Negligence. A special or peculiar risk differs from the common risks to which per- 
sons in general are commonly subjected by the ordinary forms of negligence that are 
usual in the community. 

7. Negligence: Words and Phrases. A special or peculiar risk must involve some spe- 
cial hazard resulting from the nature of the work done, which calls for special 
precautions. 

8. Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 


Appeal from the District Court for Douglas County: MICHAEL 
MCGILL, Judge. Affirmed. 


James E. Harris and Britany S. Shotkoski, of Harris, Feldman 
Law Offices, for appellant. 


Paul D. Lundberg, of Hellige, Lundberg, Meis, Erickson & 
Frey, for appellee Argos Corp. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormMack, and MILLER-LERMAN, JJ. 


McCormack, J. 

NATURE OF CASE 

Mark Ray was injured while working on the construction of a 
building for Mid-Continent Bottlers in Omaha, Nebraska. Mid- 
Continent Bottlers had hired the Christensen Corporation as the 
general contractor, and Christensen in turn had hired the Argos 
Corporation as an independent contractor to provide all labor, 
materials, and equipment to complete certain aspects of the con- 
struction, including the erection of the structural steelwork. 
Argos subcontracted with Northwest Erection Services, Inc. 
(Northwest), to perform the structural steelwork. 

Ray, an employee of Northwest, was injured when he fell 
from the partially completed steel structure. Ray sued 
Christensen and Argos, alleging negligence. Argos moved for 
summary judgment, which was granted by the district court. The 
issue presented in this appeal is whether Restatement (Second) 
of Torts § 413 (1965 & Supp. 1969) gives rise to a duty from 
Argos to Ray, such that summary judgment should not have 
been entered. 
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FACTUAL BACKGROUND 

The factual circumstances surrounding Ray’s accident are not 
at issue in this appeal. On December 15, 1995, Ray climbed 
down a ladder from the 25-foot-high steel beam on which he 
was working and assisted in moving pads used to stabilize out- 
riggers on a mobile truck crane being used by Northwest. Ray 
then removed the overshoes which he had worn while on the 
ground and returned to the 25-foot-high beam, which had 
become covered with slippery patches of mud and moisture that 
had been tracked on its surface. Ray slipped off the damp, 
muddy beam, fell 25 feet to the ground, and was injured. 

Argos filed a motion for summary judgment, which was 
granted. The district court determined that Argos exercised no 
control over the worksite and thus owed no duty to Ray. The dis- 
trict court further noted that any duty owed by Argos to Ray 
under § 413 was satisfied by Argos’ hiring of a competent sub- 
contractor. Ray appeals. 

Northwest and GAB Robins North America, Inc., are parties 
only insofar as they, as Ray’s employer and workers’ compensa- 
tion insurance carrier, have a subrogation interest in any recov- 
ery by Ray. The parties agree that Christensen was not served 
with process, never appeared in the district court, and was not a 
party to the case at the time that summary judgment was 
entered. Consequently, the district court’s order disposed of all 
the remaining issues in the case, and Neb. Rev. Stat. § 25-705 
(Cum. Supp. 1998) does not affect our review of this matter. 


ASSIGNMENTS OF ERROR 
Ray assigns, consolidated and restated, that the district court 
erred in granting summary judgment, as Argos had a nondele- 
gable duty to take precautions against injuries. 


STANDARD OF REVIEW 

[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Turner v. Fehrs Neb. Tractor & Equip., ante p. 
313, 609 N.W.2d 652 (2000). 
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[2] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Id. 

[3,4] The question whether a legal duty exists for actionable 
negligence is a question of law dependent on the facts in a par- 
ticular situation. 7d. On a question of law, an appellate court is 
obligated to reach a conclusion independent of the determina- 
tion reached by the court below. /d. 


ANALYSIS 

Ray’s brief states his theory of the case as follows: 
Plaintiff’s theory of recovery can be briefly summarized as 
follows: Argos expressly assumed the duty to provide 
for safety precautions on the construction project 
under its written contract to provide steel materials 
and labor with the general contractor Christensen. 
Argos then employed an independent subcontractor, 
Northwest Erection, essentially to provide the labor to 
erect the steel frame of the building. Argos admitted 
that it failed to provide in a contract with Northwest or 
otherwise for the taking of safety precautions. 

Such failures give rise to direct liability against Argos 
under Restatement (Second) of Torts § 413 and for con- 
tractually assumed duties as a matter of law. 

(Emphasis in original.) Brief for appellant at 11-12. 
Restatement (Second) of Torts § 413 at 384-85 (1965 & Supp. 
1969) provides: 

One who employs an independent contractor to do work 
which the employer should recognize as likely to create, 
during its progress, a peculiar unreasonable risk of physi- 
cal harm to others unless special precautions are taken, is 
subject to liability for physical harm caused to them by the 
absence of such precautions if the employer 

(a) fails to provide in the contract that the contractor 
shall take such precautions, or 

(b) fails to exercise reasonable care to provide in some 
other manner for the taking of such precautions. 

Ray argues that for purposes of this appeal, by virtue of the 
terms of the contract between Argos and Christensen, Argos 
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should be regarded as the “employer” and Northwest the “‘inde- 
pendent contractor” under § 413. Even assuming Ray’s argu- 
ment regarding Argos’ status as employer to be correct, Ray’s 
assignment of error is without merit. 

[5] Generally, the employer of an independent contractor is 
not liable for physical harm caused to another by the acts or 
omissions of the contractor or his servants. There are two recog- 
nized exceptions to the general rule. The employer of an inde- 
pendent contractor may be vicariously liable to a third party (1) 
if the employer retains contro] over the contractor’s work or (2) 
if, by rule of law or statute, the employer has a nondelegable duty 
to protect another from harm caused by the contractor. Anderson 
v. Nashua Corp., 246 Neb. 420, 519 N.W.2d 275 (1994). 

Ray concedes that Argos did not retain control over 
Northwest’s work, and instead argues that § 413 states a rule of 
law that places on Argos a nondelegable duty to protect others 
from harm. The rule of law stated in § 413 only gives rise to a 
duty, however, if the activity in question is one which “the 
employer should recognize as likely to create, during its 
progress, a peculiar unreasonable risk of physical harm to oth- 
ers unless special precautions are taken.” Thus, if the work per- 
formed in this case did not create a peculiar risk, then summary 
judgment was properly granted. 

The Restatement, supra, comment b. at 385, provides that 
§ 413 

is not concerned with the taking of routine precautions, of 
a kind which any careful contractor could reasonably be 
expected to take, against all of the ordinary and customary 
dangers which may arise in the course of the contemplated 
work. .. . 

This Section is concerned with special risks, peculiar to 
the work to be done, and arising out of its character, or out 
of the place where it is to be done, against which a reason- 
able man would recognize the necessity of taking special 
precautions. 

[6,7] We have defined a special or peculiar risk as one that 
differs from the common risks to which persons in general are 
commonly subjected by the ordinary forms of negligence that 
are usual in the community. It must involve some special hazard 
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resulting from the nature of the work done, which calls for spe- 
cial precautions. Parker v. Lancaster Cty. Sch. Dist. No. 001, 
254 Neb. 754, 579 N.W.2d 526 (1998); Whalen v. U S West 
Communications, 253 Neb. 334, 570 N.W.2d 531 (1997); Kime 
v. Hobbs, 252 Neb. 407, 562 N.W.2d 705 (1997). We have also 
described a special or peculiar risk in terms of the risk associ- 
ated with an “inherently dangerous” activity. See, e.g., Parker v. 
Lancaster Cty. Sch. Dist. No. 001, supra; Kime v. Hobbs, supra. 

It should be noted that neither party has argued that the type 
of work involved in this construction project was an “ultrahaz- 
ardous” activity implicating principles of strict liability, and we 
do not address “ultrahazardous” activity. See Anderson v. 
Nashua Corp., supra. 

Ray relies upon Parrish v. Omaha Pub. Power Dist., 242 Neb. 
783, 496 N.W.2d 902 (1993). In that case, the decedent was 
killed while welding steel cross-members to steel columns as 
part of the framework inside a building. Jd. When the cross- 
member supporting the platform on which the decedent was 
working collapsed, the decedent fell to his death. Jd. This court 
concluded, based upon the above-stated proposition, that 
“[w]ithout question, steel construction work involves risks 
which an average person does not ordinarily encounter on a day- 
.to-day basis.” Id. at 800, 496 N.W.2d at 913. 

However, contrary to Ray’s suggestion, Parrish does not 
resolve the issue presented in the instant case. In Parrish, given 
the facts noted above, the risk that resulted in the decedent’s 
injury was clearly peculiar to steel erection work. However, in 
order to fall within the scope of the duty defined by Restatement 
(Second) of Torts § 413 (1965 & Supp. 1969), not only must the 
work carry a peculiar risk, but the injury must result from that 
risk. In other words, even assuming that steel construction work 
may involve some peculiar risks, there remains the question of 
whether Argos’ duty included protecting Ray from slipping and 
falling from the partially completed building. 

We conclude that it did not. Regardless of the type of work 
being conducted, the risk of a slip and fall from a partially com- 
pleted structure is inherent in any kind of construction, from 
steel erection work to residential home building. To hold that 
such a slip and fall is a “peculiar risk” would be to expand the 
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meaning of that term to encompass practically all construction 
work. 

In Clausen v. R.W. Gilbert Const. Co., Inc., 309 N.W.2d 462 
(Iowa 1981), the plaintiff was repairing a roof. The sloping areas 
of the roof were covered with patches of frost, and the plaintiff 
was injured when he fell off the roof, 16 to 20 feet to the ground. 
Id. The plaintiff claimed that the fall was caused by a gusty 
wind. Jd. The Supreme Court of Iowa concluded that the work 
did not involve a peculiar risk, as “[nJothing in this record per- 
suades us this work was so inherently dangerous that, as a mat- 
ter of public policy, we should declare it nondelegable and allow 
a jury to consider [the contractor’s] vicarious liability.” Jd. at 
467. See, also, Robinson v. Poured Walls of Iowa, Inc., 553 
N.W.2d 873 (Iowa 1996) (holding that ordinary building proj- 
ects are not covered by peculiar risk doctrine). 

Similarly, in Sievers v. McClure, 746 P.2d 885 (Alaska 1987), 
the decedent, an employee of a roofing company, was instructed 
to climb onto the roof of a partially completed fourplex and thaw 
the ice that had formed there. The decedent slipped on the ice and 
fell to his death. Jd. The Alaska Supreme Court rejected the appel- 
lant’s argument that this work involved a peculiar risk, stating: 

The risk of harm which [the decedent] encountered was the 
risk that all roofers routinely face—the danger of falling 
off a sloped roof during its construction or repair. The pres- 
ence of ice on the roof does not make the risk a peculiar 
one, as there is nothing abnormal about ice in Alaska in 
November. Indeed, the risk of falling from a roofing sur- 
face made slippery by ice, rain, oil, or loose materials is a 
risk with which the roofer must be prepared to deal every 
day. Because no reasonable mind could find that the risk of 
falling from a sloped roof was abnormal to a contract to 
install a roof, [the contractor] could not be held responsi- 
ble for the fall which led to [the decedent’s}] death. The 
trial court properly dismissed all claims against [the con- 
tractor] based on a peculiar risk theory. 
Id. at 890. See, also, Edwards v. Franklin & Marshall College, 
444 Pa. Super 1, 663 A.2d 187 (1995) (falling through rotten 
roof not peculiar risk where business was repair of old, deterio- 
rating structures.) 


806 259 NEBRASKA REPORTS 


In Hofstetter v. Union Elec. Co., 724 S.W.2d 527 (Mo. App. 
1986), the appellant was injured stepping down from a “ringer” 
crane that was being erected for use on a construction site. The 
appellant argued that the use of the ringer crane fell within the 
peculiar risk doctrine. Jd. The Missouri Court of Appeals 
rejected this argument, stating: 

In the present case, to say that the erection of the ringer 
crane is inherently dangerous does not answer the critical 
issue. If we assume that, in general, the erection of the 
crane is an inherently dangerous activity, it does not nec- 
essarily follow that every act associated with that job, is 
per se, inherently dangerous. For example, in the context 
of this case, if, in the course of [the contractor’s] perform- 
ing its contract with [the landowner], the ringer crane 
would have given way, causing plaintiff to fall, then per- 
haps [the landowner] would be liable to plaintiff. In this 
example, the injury would have arisen as a direct result of 
the nature of the work of erecting the crane. Plaintiff’s fall 
would have been a “peculiar risk” of the work itself which 
should have been anticipated by [the landowner]. Under 
these proposed set of facts, [the landowner] would not have 
been shielded from liability by [the contractor]. 

Under the facts of the present case, however, plaintiff 
was injured because [the contractor] did not follow the 
rudimentary safety standards which [the landowner] rea- 
sonably could expect to be carried out with proper care. 
[The contractor’s] negligence consisted solely of the 
improper manner in which it did the work. This collateral 
negligence gave rise to a new risk, one not anticipated by 
[the landowner]. Plaintiff’s injury resulted from the com- 
mon risk of not providing steps from the five-foot high 
platform of the ring and from not setting planks over the 
railroad ties, rather than from some special hazard intrinsic 
to the work itself. 

Plaintiff’s cause of action does not fall within the inher- 
ent danger exception to the general rule which absolves a 
landowner of liability for the acts of an independent con- 
tractor. To hold that the activity in this case falls within the 
exception would be to hold that all the construction work 
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is per se inherently dangerous. Whether or not this is a 
socially desirable or economically feasible result is a leg- 
islative decision best left to that body constitutionally 
empowered to deal with it. 

(Citations omitted.) Jd. at 530-31. 

We find the above-stated authority to be persuasive and like- 
wise conclude that Ray’s slip and fall does not fall within the — 
peculiar risk doctrine. Even assuming that steel construction 
work carries peculiar risks, a slip and fall from the structure is 
not one of those peculiar risks, and thus Ray’s injury does not 
fall within the scope of any duty that Argos may have had. Argos 
had no duty to provide for precautions, in its contract with 
Northwest or otherwise, to ensure that Ray did not slip and fall 
from the structure. Thus, the district court properly granted sum- 
mary judgment against Ray. 

[8] Since we have concluded that Ray was not injured due to 
a peculiar risk within the meaning of Restatement (Second) of 
Torts § 413 (1965 & Supp. 1969), we do not reach nor do we 
comment on the question whether we would adopt § 413 or 
whether employees of independent contractors are third parties 
within the context of the Restatement, § 413 or § 416. An appel- 
late court is not obligated to engage in an analysis which is not 
needed to adjudicate the case and controversy before it. 
Brockhaus v. Lambert, ante p. 160, 608 N.W.2d 588 (2000). 


CONCLUSION 
Argos had no duty to protect Ray from the type of ordinary 
risk that resulted in his injury. Absent such a duty, Argos could 
not be held liable for Ray’s injury, and the district court properly 
granted Argos’ motion for summary judgment. The judgment of 
the district court is therefore affirmed. 
AFFIRMED. 
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ALLIED MUTUAL INSURANCE COMPANY, APPELLEE 
AND CROSS-APPELLANT, V. MIDPLAINS WASTE 
MANAGEMENT, L.L.C., ET AL., APPELLEES, 

AND STATE OF NEBRASKA, APPELLEE AND 
CROSS-APPELLANT, AND UNITED STATES OF AMERICA, 
INTERNAL REVENUE SERVICE, 
APPELLANT AND CROSS-APPELLEE. 

612 N.W.2d 488 


Filed June 23, 2000. No. S-99-595. 


Actions: Equity. An interpleader suit is an action in equity. 

Equity: Appeal and Error. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record and reaches a conclusion independent of the 
findings of the trial court; however, where credible evidence is in conflict on a mate- 
rial issue of fact, an appellate court considers and may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one version of the facts 
rather than another. 

Judgments: Appeal and Error. Regarding a question of law, an appellate court has 
an obligation to reach a conclusion independent from a trial court’s conclusion in a 
judgment under review. 

Taxes: Liens. Pursuant to the Internal Revenue Code, I.R.C. § 6321 (1994), a federal 
tax lien arises upon the property of a person who neglects or refuses to pay a federal 
tax liability. 

Liens. Lien priority for purposes of federal law is governed by the common-law prin- 
ciple that the first in time is the first in right. 

Taxes: Debtors and Creditors: Liens: Notice. A federal tax lien imposed by I.R.C. 
§ 6321 (1994) is not valid against any purchaser, holder of a security interest, 
mechanic’s lienor, or judgment lien creditor until notice of the federal tax lien has 
been filed. 

Property: States: Liens. For purposes of the first in time rule, a competing state 
lien is in existence only when it has been perfected in the sense that the identity of 
the lienor, the property subject to the lien, and the amount of the lien are 
established. 

Taxes: Liens. It is a matter of federal law as to whether a lien created under state law 
has acquired sufficient substance and has become so perfected as to defeat a subse- 
quently filed federal tax lien. 

Liens. A lien is considered perfected for federal purposes when there is nothing more 
to be done to have an enforceable lien. 

Security Interests: Taxes: Words and Phrases. For purposes of the Internal 
Revenue Code, the term “security interest” is defined as any interest in property 
acquired by contract for the purpose of securing payment of an obligation. 

Security Interests: Liens. A security interest exists when the property is in existence 
and the interest has become protected under local law against a subsequent judgment 
lien arising out of an unsecured obligation. 
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12. __:;__. A security interest is deemed protected against a subsequent judgment lien 
on the date on which all actions required under local law to establish the priority of a 
security interest have been taken. 

13. Security Interests: Taxes: Liens. If the security interest is sufficiently perfected 
under state law to be perfected against an unsecured creditor’s judgment lien, then it 
is also perfected for purposes of determining federal tax lien priority. 

14. Courts: States: Liens. If a state court determines that a lien created under state law 
is unperfected, this classification is practically conclusive that the lien is unperfected 
under the federal standard as well. 

15. Security Interests: Real Estate: Mortgages. In order to perfect a security interest in 
fixtures, a financing statement must be filed in the office where a mortgage on the real 
estate would be filed or recorded. 

16. Security Interests: Real Estate: Mortgages: Notice. A financing statement filed as 
a fixture filing must show that it covers this type of collateral, must recite that it is to 
be filed for record in the real estate records, and must contain a description of the real 
estate sufficient if it were contained in a mortgage of real estate to give constructive 
notice of the mortgage under the law of this state. 

17. Security Interests: Real Estate: Debtors and Creditors. If the debtor does not have 
an interest of record in the real estate, the financing statement must show the name of 
a record owner. 

18. Security Interests: Parties. The test of substantial compliance is not whether a par- 
ticular party was actually misled to its detriment by the irregularities in a financing 
statement, but whether or not a reasonably diligent researcher would be misled by the 
irregularity. 

19. Debtors and Creditors: Liens. The right of the United States to enforce its liens does 
not depend on state law regulating the rights of creditors generally. 

20. Insurance: Liens. A lienholder generally has no claim to the benefit of fire insurance 
proceeds unless the lienholder is named as a loss payee or the policy has otherwise 
been assigned to the lienholder. 

21. Liens: Equity. An equitable lien is a right, not recognized at law, to have a fund or 
specific property, or its proceeds, applied in whole or in part to the payment of a par- 
ticular debt or class of debts. 

22. __:__. An equitable lien is not a right to recover the property. 


Appeal from the District Court for Lancaster County: STEVEN 
D. Burns, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Loretta C. Argrett, Assistant Attorney General, William S. 
Estabrook, Tamara W. Ashford, and, of Counsel, Thomas J. 
Monaghan, U.S. Attorney (District of Nebraska), and Paul D. 
Boeshart for appellant United States of America, Internal 
Revenue Service. 


Don Stenberg, Attorney General, and William L. Howland for 
appellee State of Nebraska. 
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Jeanelle R. Robson and Trev E. Peterson, of Knudsen, 
Berkheimer, Richardson & Endacott, for appellee Cedar 
Security Bank. 


Robert B. Lundholm, of Willson & Pechacek, P.C., for 
appellee North Central Regional Solid Waste Management 
Committee. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, MCCORMACK, 
and MILLER-LERMAN, JJ. 


HEnpkry, C.J. 
I. INTRODUCTION 

The United States of America, Internal Revenue Service 
(IRS), appeals and the State of Nebraska cross-appeals a judg- 
ment in favor of the North Central Regional Solid Waste 
Management Committee (Committee), determining that the 
Committee was entitled to the remainder of an interpleader fund 
established by Allied Mutual Insurance Company (Allied). We 
moved this case to our docket pursuant to our power to regulate 
the caseloads of this court and the Nebraska Court of Appeals. 
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995). 


II. FACTUAL BACKGROUND 

Midplains Waste Management, L.L.C. (Midplains), operated 
a recycling and solid waste processing plant (facility) in the 
town of O’Neill, which is located in Holt County, Nebraska. 
George Haase and two other individuals purchased the facility 
from Arens Sanitation, Inc. (Arens), in February 1995. The land 
and building which housed the facility was leased from Dowd 
Grain Co., Inc., of O'Neill. 

On June 16, 1994, prior to Haase’s purchase of the facility, 
Arens received a grant in the amount of $201,988 from 
Nebraska’s Department of Environmental Quality (DEQ) for the 
purchase of four pieces of equipment. The grant funds were 
used to purchase a compost turner, baler, electromagnet, and 
skid-steer loader. Arens had issued the checks in payment for the 
equipment, had been listed as the purchaser on the invoices for 
each piece of equipment, and had exclusive use and possession 
of the equipment. 
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DEQ assigned an expected service life to each piece of 
equipment. Conditions of the grant required Arens to properly 
maintain the equipment, submit an annual report to DEQ, and be 
subject to periodic DEQ inspections during the equipment’s ser- 
vice life. If the equipment was no longer used for its original 
purpose during its service life, the equipment would be redis- 
tributed through the DEQ redistribution program. DEQ also had 
the option to allow the equipment to be sold and to then be enti- 
tled to a return of its share of the proceeds. DEQ approved trans- 
fer of ownership from Arens to Midplains when Midplains took 
over the facility. 

On June 19, 1995, Midplains executed a promissory note in 
the amount of $77,789.75 in favor of the Committee. The 
Committee, composed of 40 towns served by the facility, was 
established to control a “protection fund” (fund) that had been 
accumulated for protection of the landfill in the area. While the 
facility was under the ownership of Arens, an extra fee was 
charged for garbage collection services which was accumulated 
into the fund. The fund was to be used in the event that the land- 
fill caused an environmental problem. Arens had not segregated 
the moneys which were part of the fund from its own accounts. 
When Midplains took over the facility, Midplains executed a 
promissory note in favor of the Committee for $77,789.75, the 
amount accumulated in the fund. 

On July 31, 1995, the Committee filed with the Holt County 
clerk a financing statement and security agreement on the note, 
with the collateral described as “equipment, machinery and 
accounts receivable” of Midplains. The Committee’s financing 
statement did not describe the collateral as fixtures, did not indi- 
cate that it was to be filed in the real estate mortgage records, 
did not contain a description of the real estate, and did not 
include the name of the record owner of the real estate. 

On October 10, 1995, Midplains obtained grant funds of 
$132,000 from the Nebraska Environmental Trust Fund (Trust), 
which were used to purchase another piece of equipment. The 
sales invoice listed Midplains as the purchaser of the equip- 
ment. Midplains wrote the checks in payment for the equipment 
and had exclusive use and possession of the equipment. The 
grant agreement provided that Midplains was not to “sell, lease, 
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transfer, exchange, mortgage or encumber” grant property 
without approval from the Trust. In the event that the Trust did 
not approve the proposed transfer or sale, Midplains had the 
option to repay the value of the grant to the Trust and be 
“released from all further obligations.” If Midplains violated 
the terms of the grant agreement, the Trust had the right to can- 
cel the funding and/or demand repayment of funds already 
disbursed. 

The United States, through the IRS, had assessed several tax 
deficiencies against Midplains for various tax periods in 1995 
and 1996. Midplains did not pay the deficiencies, resulting in 
federal tax liens against Midplains’ property. Notices of the fed- 
eral tax liens were filed on July 16, September 24 and 25, and 
October 10, 1996. 

On June 26, 1996, Midplains’ facility was destroyed by fire. 
Midplains was insured under two policies of insurance with 
Allied. Cedar Security Bank (bank), which had a security inter- 
est in the property covered under the policies, was listed as “loss 
payee” on the policies. The State of Nebraska and the Trust were 
each listed as “lien holders” on one of the policies. Allied deter- 
mined that it would pay proceeds in the amount of $675,000 
under the policies. 

Several parties asserted competing claims on the insurance 
proceeds. On October 28, 1997, Allied filed an interpleader 
action requesting that the court determine which of the various 
Parties were entitled to the proceeds. Allied deposited the 
$675,000 in insurance proceeds into an interpleader fund. 

The parties agreed that the bank had first priority in the inter- 
pleader fund in the amount of $661,818.70 by virtue of the 
bank’s security interest in Midplains’ property. Several of the 
other claimants were dismissed from the case, leaving the IRS; 
the Committee; and DEQ and the Trust (collectively State) as 
the remaining claimants. The case was tried to the court to deter- 
mine who among these claimants should be awarded the remain- 
der of the interpleader fund. At the time of trial, there was 
approximately $20,800 remaining in the interpleader fund. The 
individual claims asserted by each of these claimants exceeded 
the amount remaining in the interpleader fund so that the 
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claimant found to have first priority would be entitled to all of 
the remaining funds. 

On March 30, 1999, the trial court determined that the 
Committee was entitled to the remainder of the interpleader 
fund because it had a valid fixture lien. The court found that the 
insured items were fixtures and determined that the Committee 
had a valid fixture lien by filing the financing statement with the 
Holt County clerk on July 31, 1995. The court determined that 
because the Committee’s fixture lien was first in time, it had pri- 
ority over the IRS tax liens, all of which were filed subsequent 
to the Committee’s Holt County filing. 

The trial court determined that the State had no lien interest 
in the insurance proceeds. The court found that the State had no 
ownership interest in the property and had no lien on file with 
respect to the property purchased with the grants. The court fur- 
ther determined that the State did not have an equitable lien on 
the insurance proceeds because under the grant agreements, the 
State had only the option of requiring repayment of the grant 
funds if Midplains sold or transferred the property. In this case, 
the property had not been sold, but was destroyed by the fire. 
The court found that the State did not require Midplains to 
insure the property or require that it be named as loss payee on 
any insurance policies, did not file a lien, and did not retain a 
specific property interest in the property purchased with the 
grant funds. The court concluded that the Committee had prior- 
ity in the remainder of the interpleader fund in an amount not to 
exceed $77,789.75. 

The IRS now appeals, and the State cross-appeals. 


III. ASSIGNMENTS OF ERROR 

The IRS claims the trial court erred in determining that the 
Committee’s interest had priority over the federal tax liens. 

In its cross-appeal, the State claims, rephrased, that the trial 
court erred in (1) failing to find that the State owned, held title 
to, or had an insurable interest in the insured property; (2) deter- 
mining that the State did not have an equitable lien on the 
insured property; and (3) determining that the State’s ownership 
or equitable interests were not superior to the Committee’s inter- 
est and the IRS tax liens. 
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IV. STANDARD OF REVIEW 

[1,2] An interpleader suit is an action in equity. Citizens Nat. 
Bank of Wisner v. McNamara, 120 Neb. 252, 231 N.W. 781 
(1930). In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court; however, where 
credible evidence is in conflict on a material issue of fact, an 
appellate court considers and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. Cao v. Nguyen, 258 
Neb. 1027, 607 N.W.2d 528 (2000). 

[3] Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent from a trial court’s 
conclusion in a judgment under review. Susan H. v. Keith L., 
ante p. 322, 609 N.W.2d 659 (2000). 


V. ANALYSIS 


1. PRIORITY OF FEDERAL TAX LIENS 

[4,5] Pursuant to the Internal Revenue Code, I.R.C. § 6321 
(1994), a federal tax lien arises upon the property of a person 
who neglects or refuses to pay a federal tax liability. See, also, 
United States v. McDermott, 507 U.S. 447, 113 S. Ct. 1526, 123 
L. Ed. 2d 128 (1993). The lien normally arises at the time the 
assessment of unpaid tax liability is made and continues until 
the tax is paid. ILR.C. § 6322 (1994). See, also, McDermott, 
supra. Lien priority for purposes of federal law is governed by 
the common-law principle that “ ‘ “the first in time is the first in 
right.”’” 507 U.S. at 449. 

[6-9] A federal tax lien imposed by § 6321, however, is not 
valid against “‘any purchaser, holder of a security interest, 
mechanic’s lienor, or judgment lien creditor” until notice of the 
federal tax lien has been filed. 1.R.C. § 6323(a) (1994). See, 
also, McDermott, supra. When § 6323 is applicable to a com- 
peting state lien, the federal tax lien is deemed to commence no 
sooner than the filing of the notice. McDermott, supra. For pur- 
poses of the “first in time” rule, a competing state lien is in exis- 
tence only when it has been “perfected” in the sense that the 
identity of the lienor, the property subject to the lien, and the 
amount of the lien are established. United States v. New Britain, 
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347 U.S. 81, 84, 74 S. Ct. 367, 98 L. Ed. 520 (1954). See, also, 
McDermott, supra. It is a matter of federal law as to whether a 
lien created under state law has acquired sufficient substance 
and has become so perfected as to defeat a subsequently filed 
federal tax lien. U.S. v. Pioneer American Ins. Co., 374 U.S. 84, 
83 S. Ct. 1651, 10 L. Ed. 2d 770 (1963). A lien is considered 
perfected for federal purposes when “there is nothing more to be 
done” to have an enforceable lien. New Britain, 347 U.S. at 84. 

The notices of federal tax liens in the present case were filed 
on July 16, September 24 and 25, and October 10, 1996. The 
Committee filed the financing statement for its security interest 
on July 31, 1995, prior to the filing of any of the federal tax lien 
notices. Thus, if the Committee is a holder of a perfected secu- 
rity interest, its interest would have priority over the federal tax 
liens. 

[10-12] For purposes of the Internal Revenue Code, the term 
“security interest” is defined as “any interest in property 
acquired by contract for the purpose of securing payment . . . of 
an obligation.” I.R.C. § 6323(h)(1). A security interest exists 
when “the property is in existence and the interest has become 
protected under local law against a subsequent judgment lien 
arising out of an unsecured obligation.” I.R.C. § 6323(h)(1)(A). 
See, also, 26 C.F.R. 301.6323(h)-1(a)(1)(i) (1996). A security 
interest is deemed protected against a subsequent judgment lien 
on the date on which all actions required under local law to 
establish the priority of a security interest have been taken. 26 
C.ER. 301.6323(h)-1(2)(i)(A). 

(13,14) I.R.C. § 6323(h)(1)(A) explicitly provides that the 
standard of security perfection is dependent on “ ‘local law.’ ” 
Donald v. Madison Industries, Inc., 483 F.2d 837, 841 (10th Cir. 
1973). If the security interest is sufficiently perfected under state 
law to be perfected against an unsecured creditor’s judgment 
lien, then it is also perfected for purposes of determining federal 
tax lien priority. Jd. If a state court determines that a lien created 
under state law is unperfected, this classification is “ ‘practically 
conclusive’ ” that the lien is unperfected under the federal stan- 
dard as well. U.S. v. Security Tr. & Sav. Bk., 340 U.S. 47, 50, 71 
S. Ct. 111, 95 L. Ed. 2d 53 (1950). See, also, Walker v. 
Paramount Engineering Company, 353 F.2d 445 (6th Cir. 1965). 
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Thus, we must look to the law of Nebraska providing for per- 
fection of security interests to determine whether the Committee 
was a holder of a security interest which has priority over the 
subsequently filed federal tax liens. The IRS contends that its 
federal tax liens have priority over the Committee’s interest with 
respect to the interpleader fund because the Committee did not 
properly perfect its security interest under Nebraska law. 
The trial court found that the Committee had priority over the 
federal tax liens because it had a perfected security interest in 
Midplains’ fixtures due to its Holt County filing of July 31,. 
1995. The Committee’s Holt County filing did not perfect a 
security interest in property other than fixtures because other 
types of security interests must be filed with the Secretary of 
State in order to be perfected. See Neb. U.C.C. § 9-401(1)(c) 
(Reissue 1992). The Committee made no filings with the 
Secretary of State. Thus, if the Committee did not have a valid 
fixture lien with respect to the Holt County filing, it could not 
be a “holder of a security interest” under I.R.C. § 6323(a) 
because its interest would not be protected under local law 
against a subsequent judgment lien arising out of an unsecured 
obligation. 
{15-17} In order to perfect a security interest in fixtures, a 
financing statement must be filed in the office where a mortgage 
on the real estate would be filed or recorded which, in this case, 
is the Holt County register of deeds. See Neb. U.C.C. §§ 9-302 
(Cum. Supp. 1998) and 9-401. A financing statement filed as a 
fixture filing 
must show that it covers this type of collateral, must recite 
that it is to be filed for record in the real estate records, and 
the financing statement must contain a description of the 
real estate sufficient if it were contained in a mortgage of 
real estate to give constructive notice of the mortgage 
under the law of this state. 

Neb. U.C.C. § 9-402(5) (Cum. Supp. 1996). Furthermore, if the 

debtor does not have an interest of record in the real estate, the 

financing statement must show the name of a record owner. Jd. 

The Committee’s financing statement contained none of the 
information required under § 9-402 for a proper fixture filing. 
The financing statement described the collateral as “equipment, 
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machinery and accounts receivable of Midplains Waste 
Management L.L.C.,” but did not describe the collateral as fix- 
tures. The financing statement did not recite that it was to be 
filed in the real estate records, did not contain a description of 
the real estate, and did not show the name of a record owner of 
the real estate. The Committee’s financing statement was defi- 
cient because it did not include any of the required information. 

The Committee claims that it had substantially complied 
with the requirements of a fixture filing, pursuant to § 9-402(8), 
which provides, “A financing statement substantially comply- 
ing with the requirements of this section is effective even 
though it contains minor errors which are not seriously mis- 
leading.” However, this case does not merely involve a financ- 
ing statement which contained “minor errors.” This financing 
statement does not contain any of the additional information 
required for a financing statement to constitute a valid fixture 
filing. To find that the Committee’s financing statement sub- 
stantially complied with the filing requirements would be to 
effectively write the fixture filing requirements out of the 
statute. See Southwest Bank of Omaha v. Moritz, 203 Neb. 45, 
277 N.W.2d 430 (1979). 

[18] The Committee claims that the IRS was not misled by 
the Committee’s filing and that the IRS’ interest was not harmed 
by the Committee’s filing. However, the test of substantial com- 
pliance is not whether a particular party was actually misled to 
its detriment by the irregularities in a financing statement, but 
“whether or not a ‘reasonably diligent researcher’ would be 
misled by the irregularity.”’” Brams Ltd. v. Elf Enters., 253 
Neb. 932, 937, 573 N.W.2d 139, 142 (1998). See, also, Lindsay 
v. First National Bank, 211 Neb. 285, 318 N.W.2d 275 (1982); 
Mid-Amer. Dairymen, Inc. v. Newman Grove Coop. Creamery 
Co., Inc., 191 Neb. 74, 214 N.W.2d 18 (1974). The Committee’s 
financing statement does not provide the information required to 
put a reasonably diligent researcher on notice of a security inter- 
est in fixtures with respect to this real estate. The financing 
statement did not indicate that it was to be filed with the real 
estate records. The Committee’s financing statement does not 
substantially comply with the filing requirements for a fixture 
filing. 
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' Based on our de novo review, we find that the Committee did 
not have a perfected security interest in fixtures that would take 
priority over the subsequently filed federal tax liens. Even though 
the Committee’s interest arose before the notices of federal tax 
liens were filed, the Committee’s interest does not have priority 
over the federal tax liens. The Committee does not have an inter- 
est protected under local law against a subsequent judgment lien 
arising out of an unsecured obligation because it failed to file an 
effective fixture filing. The trial court erred in finding that the 
Committee’s interest had priority over the federal tax liens. 


2. STATE’S CROSS-APPEAL 

The State claims that the federal tax liens do not have prior- 
ity over the State’s interest in the interpleader fund for the fol- 
lowing reasons: (1) the State owned and held title to the prop- 
erty, (2) the money paid under the insurance policies was not 
“proceeds” under the U.C.C., (3) the State was listed as a “lien- 
holder” on one of the insurance policies, and (4) the State had 
an equitable lien on the property. 


(a) Ownership Interest 

The State first claims that the trial court erred by failing to 
recognize that the State “owned and held title to the insured 
property.” The State claims that Midplains did not own the prop- 
erty and that therefore, the tax liens could not attach to the insur- 
ance proceeds resulting from the destruction of the property. 

To support its contention that the State held title to the prop- 
erty, the State relies on a letter from DEQ with a date stamp of 
August 7, 1995, and the terms of the 1995 trust grant agreement. 
The State focuses on language in the DEQ letter stating that 
DEQ “will relinquish interest in the equipment once the 
expected service life expiration date is reached.” However, this 
does not establish that the State owned or held title to the prop- 
erty. The only “interest” the State had in the property under the 
DEQ grant was the right to inspect the property or redistribute 
the property if Midplains no longer used the equipment for the 
purposes intended under the grant. 

With respect to the grant from the Trust, Mary Harding, exec- 
utive director of the Trust, testified that the Trust’s grant agree- 
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ment did not specify that the State held title to the equipment 
purchased with the grant. The Trust grant agreement gave the 
State a right to cancel the funding and/or demand repayment of 
funds already disbursed if Midplains violated the terms of the 
trust agreement. In the event that the Trust did not approve a 
proposed transfer or sale, Midplains had the option to repay the 
value of the grant to the Trust and to be released from all further 
obligations. The trust grant agreement does not establish that the 
State held title to the property. 

The terms of both grants are simply restrictions on 
Midplains’ use of the property and do not show that the State 
itself owned or held title to the property. The terms of the grants 
gave the State only the right to recover the property if it was no 
longer used for the purposes of the grant, or the option of requir- 
ing Midplains to repay the grant if Midplains desired to sell the 
equipment without the State’s permission. Midplains used the 
equipment for grant purposes and did not sell the equipment. 
Instead, the equipment was destroyed by the fire. The terms of 
the grants have no provisions regarding accidental destruction of 
the property, and the State did not require Midplains to insure 
the property. The State’s contention that it owned the property is 
not supported by the record. 


(b) Proceeds 

The State next claims that the federal tax liens could not 
attach to the interpleader fund because the money paid under the 
insurance policy was not “proceeds” under Neb. U.C.C. § 9-306 
(Cum. Supp. 1996). The State claims, citing Terra Western 
Corp. v. Berry and Co., 207 Neb. 28, 295 N.W.2d 693 (1980), 
that proceeds of an insurance policy covering destroyed prop- 
erty do not become “‘proceeds’” within the meaning of the 
U.C.C. until the money is received by “ ‘the owner.” Brief for 
appellee on cross-appeal at 5. The State asserts that because the 
insurance money was never received by Midplains, but was 
instead deposited into an interpleader fund, the money was 
never received by the owner and thus never became proceeds. 

[19] However, whether the insurance payment constituted 
proceeds under article 9 of the U.C.C. is not determinative of the 
issue as to whether the federal tax liens could attach. The right 
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of the United States to enforce its liens does not depend on state 
law regulating the rights of creditors generally. Broday v. United 
States, 455 F.2d 1097 (5th Cir. 1972); United States v. Overman, 
424 F.2d 1142 (9th Cir. 1970). A federal tax lien attaches to the 
delinquent taxpayer’s “property and rights to property.” I.R.C. 
§ 6321. The insured property upon which the insurance money 
was paid was property of Midplains. The insurance money was 
clearly paid as a result of the destruction of Midplains’ property. 
Furthermore, the State itself argues that article 9 is not applica- 
ble to the transaction between the State and Midplains. Whether 
the insurance money became “proceeds” under article 9 is not 
relevant for purposes of determining whether the federal tax 
liens attached. 


(c) Lienholder 

[20] The State claims it has a right to the insurance proceeds 
because it was listed as a lienholder on one of the insurance 
policies. However, the record shows that no lien was ever filed 
by the State in regard to either of the grants. Furthermore, a lien- 
holder generally has no claim to the benefit of fire insurance 
proceeds unless the lienholder is named as a loss payee or the 
policy has otherwise been assigned to the lienholder. Calvert 
Fire Ins. Co. v. Environs Development Corp., 601 F.2d 851 (Sth 
Cir. 1979). The State’s contention that it is a lienholder entitled 
to the insurance proceeds is without merit. 


(d) Equitable Lien 

The State next claims the trial court erred in determining that 
it did not have an equitable lien on the property that was supe- 
rior to both the Committee’s interest and the federal tax liens. 
The State claims that the State’s equitable lien was the “first in 
time” event and that thus, the State has priority in the inter- 
pleader fund. 

[21] An equitable lien is a right, not recognized at law, to have 
a fund or specific property, or its proceeds, applied in whole or 
in part to the payment of a particular debt or class of debts. 
Schroeder v. Ely, 161 Neb. 252, 73 N.W.2d 165 (1955). It is not 
an estate or property in the thing itself, nor is it a right to recover 
the thing; that is, it is not a right which may be the basis of a 
pOssessory action, but it is merely a charge upon it. Jd. 
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[22] The State did not have an equitable lien on the property 
purchased with the grant funds. An equitable lien arises when 
there is a right to have proceeds applied “ ‘to the payment of a 
particular debt or class of debts.’ ” Jd. at 262, 73 N.W.2d at 171. 
In this case, Midplains did not owe a debt to the State. 
Midplains was granted these funds to purchase equipment and 
had no obligation to repay the funds as long as it complied with 
the terms of the grants. There is no cognizable debt to serve as 
the basis of a lien. Further, an equitable lien is not “a right to 
recover” the property. /d. As discussed previously, the terms of 
the grants gave the State only the right to recover the property 
if it was no longer used for grant purposes or to recover the 
funds if Midplains sold the property without the State’s per- 
mission, neither of which occurred in this case. The State did 
not have an equitable lien giving it priority in the interpleader 
fund. 

The State did not have an interest in this property that would 
entitle it to priority over the federal tax liens. As the trial court 
correctly noted: 

The State made an affirmative decision not to require the 
grantee to insure the property, not to require that the State 
be named a payee of insurance proceeds, not to define or 
retain a specific property interest in property purchased 
with grant funds, and not to file a lien. The State designed 
the terms of the grant and could have specified a property 
interest or a lien, if it chose. 
The State’s assignments of error are without merit. 


VI. CONCLUSION 

The trial court erred in determining that the Committee had a 
perfected security interest in fixtures that had priority over the 
subsequently filed federal tax liens. The trial court’s determina- 
tion that the Committee had priority in the interpleader fund is 
reversed. 

The trial court correctly determined that the State did not own 
or hold title to the insured property and that the State had no 
interest that would entitle it to priority in the remainder of the 
interpleader fund. The trial court’s decision with respect to the 
issues raised in the State’s cross-appeal is affirmed. Thus, we 
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affirm in part, and in part reverse, and remand with directions to 
the trial court to enter judgment consistent with this opinion. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
STEPHAN, J., not participating. 


FRATERNAL ORDER OF POLICE, LODGE No. 2, APPELLEE, V. 
THE COUNTY OF DouGLAS, NEBRASKA, APPELLANT 
612 N.W.2d 483 


Filed June 23, 2000. No. S-99-982. 


1. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 

2. Trial: Juries: Evidence. Where the facts are undisputed or are such that reasonable 
minds can draw but one conclusion therefrom, it is the duty of the trial court to decide 
the question as a matter of law rather than submit it to the jury for determination. 

3. Contracts: Appeal and Error. The construction of a contract is a matter of law, in 
connection with which an appellate court has an obligation to reach an independent, 
correct conclusion irrespective of the determinations made by the court below. 

4. Contracts. In interpreting a contract, a court must first determine, as a matter of law, 
whether the contract is ambiguous. 

5. __. A determination as to whether ambiguity exists in a contract is to be made on an 
objective basis, not by the subjective contentions of the parties; thus, the fact that the 
parties have suggested opposing meanings of the disputed instrument does not neces- 
sarily compel the conclusion that the instrument is ambiguous. 

6. Contracts: Intent. A contract which is written in clear and unambiguous terms is not 
subject to interpretation or construction; rather, the intent of the parties must be deter- 
mined from the contents of the contract, and the contract must be enforced according 
to its terms. 

7. Contracts. The terms of a contract are to be accorded their plain and ordinary mean- 
ing as ordinary, average, or reasonable persons would understand them. 

8. Contracts: Intent. The interpretation given to a contract by the parties themselves 
while engaged in the performance of it is one of the best indications of true intent and 
should be given great, if not controlling, influence. 


Appeal from the District Court for Douglas County: J. 
MICHAEL CorFFEY, Judge. Affirmed. 


James S. Jansen, Douglas County Attorney, and Bernard J. 
Monbouquette for appellant. 
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Thomas F. Dowd, of Dowd & Dowd, Attorneys at Law, for 
appellee. 


HENprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


STEPHAN, J. 

This case presents an issue of law as to whether a 1995 
amendment to the Douglas County Employees’ Retirement Plan 
resulted in a reduction in benefits which, pursuant to the plan, 
could be accomplished only with the approval of the electorate. 
The district court for Douglas County resolved this question in 
the affirmative and ordered that the amendment be stricken and 
set aside because it had not been submitted to and approved by 
the voters of Douglas County. Upon consideration of the appeal 
by Douglas County (County) from this order, we find no error 
and affirm. 


BACKGROUND 
The facts relevant to the controversy are undisputed. As 
amended through January 1, 1989, the Douglas County 
Employees’ Retirement Plan (the Plan) provided in part as 
follows: 

5.8 Disability Pension. After six calendar months of 
total disability, an employee with at least five years of ser- 
vice shall be entitled to benefits in the amount of 70% of 
his compensation on the July 1 preceding disability. In the 
computation of this percentage, Social Security and work- 
ers’ compensation payments shall be included in the initial 
computation. However, subsequent adjustments in such 
Social Security and workers’ compensation payments after 
the commencement of a member’s disability income pay- 
ments will not reduce the amount of disability pension 
payable under this Plan. 


12.1 Amendment and Termination. The County expects 
the Plan to be permanent; but since future conditions 
affecting the County cannot be anticipated or foreseen, the 
County must necessarily and does hereby reserve the right 
to amend or modify the Plan at any time by the action of 
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the Board of County Commissioners, except that the Plan 
may not be discontinued or terminated and the benefits 
provided by the Plan may not be reduced without approval 
of a simple majority of the voters of Douglas County in a 
regular primary or general election of the County. 

Prior to July 1, 1995, two county employees eligible for dis- 
ability pensions under the Plan challenged the County’s attempt 
to offset their pensions by the amount of Social Security bene- 
fits received by their dependents. The County elected not to con- 
test these challenges and refunded the money which it had 
attempted to offset. In four other cases where the affected 
employees did not object, the County offset disability pension 
benefits by the amount of Social Security benefits received by 
the employees and their families. 

Effective July 1, 1995, the County amended § 5.8 of the Plan 
by adding the following language: 

For this purpose, Social Security includes Social 
Security disability payments to a member, spouse or fam- 
ily members that result from the member’s disability. 
Social Security also includes for this purpose Social 
Security retirement payments of a disabled member that 
are payable to that member, their spouse or family mem- 
bers if the member elects to receive a Social Security 
retirement payment in lieu of a Social Security disability 
payment. 

The County concedes that this amendment was in reaction to its 
previous attempts to offset dependents’ Social Security benefits 
from disability pensions and its decision not to contest the chal- 
lenges to the attempted offsets by two affected employees. The 
1995 amendment to the Plan was not submitted to a vote of the 
county electorate. 

This declaratory judgment action was commenced in 1998 by 
the Fraternal Order of Police, Lodge No. 2 (FOP), a labor orga- 
nization which represents a bargaining unit of Douglas County 
deputy sheriff employees who are enrolled in and covered by the 
Plan. Alleging that the County, through its agent, had stated its 
intent to deduct Social Security benefits paid to dependents 
from the disability pension of one of its members pursuant to 
§ 5.8 of the Plan as amended in 1995, FOP contended that the 
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amendment was void ab initio because it had not been approved 
by a majority of voters as required by § 12.1 of the Plan. FOP 
prayed for a judgment declaring that the 1995 amendment 
should be set aside and declared null and void. The County filed 
an answer consisting of a general denial and moved for sum- 
mary judgment. FOP filed a cross-motion for summary judg- 
ment. The district court conducted a hearing and determined that 
there was no genuine issue as to any disputed fact. It sustained 
FOP’s cross-motion for summary judgment and denied the 
County’s motion based upon its determination that 
the amendment of July 1, 1995, to Section 5.8 of the 
Douglas County Employees’ Retirement Plan constitutes a 
reduction which required the approval of a simple majority 
of the voters of Douglas County in a regular primary or 
general election of the County and that the disabled mem- 
bers represented by the Plaintiff are entitled to disability 
benefits from the plan without an offset for Social Security 
disability benefits or workers’ compensation benefits 
received by their spouse and/or family members on account 
of such disability and that the amendatory language to 
Section 5.8 of the plan should be stricken and set aside. 
The County perfected this timely appeal, which we removed 
to our docket pursuant to our authority to regulate the caseloads 
of the appellate courts. See Neb. Rev. Stat. § 24-1106(3) 
(Reissue 1995). 


ASSIGNMENT OF ERROR 
The County contends on appeal that the district court com- 
mitted reversible error in finding that the amendatory language 
of § 5.8 was a “reduction in plan benefit” for purposes of § 12.1 
of the Plan and, therefore, erred in granting summary judgment 
for FOP. 


STANDARD OF REVIEW 
[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
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a matter of law. Callahan v. Washington Nat. Ins. Co., ante p. 
145, 608 N.W.2d 592 (2000); Schrader vy. Farmers Mut. Ins. Co., 
ante p. 87, 608 N.W.2d 194 (2000). 

[2] Where the facts are undisputed or are such that reasonable 
minds can draw but one conclusion therefrom, it is the duty of 
the trial court to decide the question as a matter of law rather 
than submit it to the jury for determination. Smith v. Paoli 
Popcorn Co., 255 Neb. 910, 587 N.W.2d 660 (1999). 

(3] The construction of a contract is a matter of law, in con- 
nection with which an appellate court has an obligation to 
reach an independent, correct conclusion irrespective of the 
determinations made by the court below. Ray Tucker & Sons v. 
GTE Directories Sales Corp., 253 Neb. 458, 571 N.W.2d 64 
(1997); McDonald’s Corp. v. Goler, 251 Neb. 934, 560 N.W.2d 
458 (1997). 


ANALYSIS ; 

The County argues that the amendatory language is a clarifi- 
cation, not an addition of a new offset, and that the amendment 
does not constitute a reduction in benefits because the “benefit” 
remains at 70 percent of an employee member’s compensation 
and that only the source of the payment changed. The County 
contends that it has always followed the practice and under- 
standing that Social Security benefits include benefits received 
by the member, the member’s spouse, and the member’s depen- 
dents. The County argues that it intended that disability pay- 
ments made through the Plan would supplement the Social 
Security benefits received by the member and the member’s 
family but would not duplicate such benefits. The County con- 
tends that the Plan member employees know or should know 
that if a member becomes totally disabled, Social Security will 
send disability benefits not only to the member, but also to the 
member’s spouse and dependents. 

[4-7] As the County acknowledges in its brief, the Plan is a 
contract between the County and its employees. To resolve the 
issue raised in this appeal, we must therefore look to the contract 
itself. In interpreting a contract, a court must first determine, as a 
matter of law, whether the contract is ambiguous. Callahan v. 
Washington Nat. Ins. Co., supra; American Family Ins. Group v. 
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Hemenway, 254 Neb. 134, 575 N.W.2d 143 (1998); Ray Tucker & 
Sons v. GTE Directories Sales Corp., supra. A determination as to 
whether ambiguity exists in a contract is to be made on an objec- 
tive basis, not by the subjective contentions of the parties; thus, 
the fact that the parties have suggested opposing meanings of the 
disputed instrument does not necessarily compel the conclusion 
that the instrument is ambiguous. Callahan v. Washington Nat. 
Ins. Co., supra; Estate of Stine v. Chambanco, Inc., 251 Neb. 867, 
560 N.W.2d 424 (1997); Daehnke v. Nebraska Dept. of Soc. 
Servs., 251 Neb. 298, 557 N.W.2d 17 (1996). A contract which is 
written in clear and unambiguous terms is not subject to interpre- 
tation or construction; rather, the intent of the parties must be 
determined from the contents of the contract, and the contract 
must be enforced according to its terms. ConAgra, Inc. v. Bartlett 
Partnership, 248 Neb. 933, 540 N.W.2d 333 (1995); Schrempp 
and Salerno v. Gross, 247 Neb. 685, 529 N.W.2d 764 (1995). The 
terms of a contract are to be accorded their plain and ordinary 
meaning as ordinary, average, or reasonable persons would under- 
stand them. Bachman v. Easy Parking of America, 252 Neb. 325, 
562 N.W.2d 369 (1997); McDonald’s Corp. v. Goler, 251 Neb. 
934, 560 N.W.2d 458 (1997). 

We find no ambiguity in the 1989 version of the Plan. It con- 
tains no language stating or even suggesting that Social Security 
benefits paid to a member’s spouse or dependents would be 
applied as an offset in calculating the member’s disability bene- 
fits payable under the Plan. In contrast, the 1995 version clearly 
provides that such amounts will be included in the amount off- 
set against the benefit calculated on the basis of 70 percent of 
the employee’s compensation on the July 1 preceding the dis- 
ability. Thus, the 1995 amendment plainly enlarged the class of 
permissible offsets against the 70-percent benefit by expanding 
it to include Social Security benefits received by the employee 
member’s spouse and dependents. 

Likewise, it is clear from the language of both versions of the 
Pian that offsets operate to reduce the amount of the benefit 
payable under the Plan. Each version of the Plan is set forth ina 
booklet which includes the full text of the Plan itself, preceded 
by a section in question-and-answer format which, according to 
the introductory section of each booklet, ‘describes the main 
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provisions of the Plan in what is hoped to be understandable 
terms.” The booklets provide that any conflict between the 
explanatory section and the text of the Plan will be governed by 
the latter. The explanatory section of the 1989 Plan booklet 
includes the following: 

HOW MUCH DISABILITY 

PENSION WILL I RECEIVE? 

The amount of your disability pension will total 70% of 
your basic monthly earnings rate on July 1 before you 
became disabled to a maximum of $3,000 per month. Your 
disability benefit will include any payments you receive 
from Social Security .... 

(Emphasis supplied.) The corresponding provision in the 1995 
Plan booklet states: 
HOW MUCH DISABILITY BENEFITS WILL I 
RECEIVE? 

The amount of your disability benefits will total 70% of 
your basic monthly earnings rate on July 1 before you 
became disabled to a maximum of $4,800 per month. This 
benefit will be reduced by any payments you or your fam- 
ily members receive from Social Security as a result of 
your disability .... 

(Emphasis supplied.) These explanatory provisions do not con- 
flict with the corresponding provisions of each Plan, but, rather, 
reflect their plain meaning. Consistent with the language of 
§ 5.8 of the 1989 Plan, the Plan booklet explains that Social 
Security benefits paid to the employee (“payments you receive”) 
are included in the 70-percent disability benefit and thus may be 
applied as an offset in determining the amount payable under the 
Plan. Likewise, consistent with the language of § 5.8 of the 1995 
Plan, the Plan booklet explains that the 70-percent benefit “will 
be reduced” by Social Security payments received by the 
employee or his or her family members. 

[8] We have stated that “ ‘the interpretation given to a contract 
by the parties themselves while engaged in the performance of 
it is one of the best indications of true intent and should be given 
great, if not controlling, influence.’” Solar Motors v. First Nat. 
Bank of Chadron, 249 Neb. 758, 769, 545 N.W.2d 714, 722 
(1996), quoting Nowak v. Burke Energy Corp., 227 Neb. 463, 
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418 N.W.2d 236 (1988). The explanatory language utilized in 
each Plan booklet demonstrates that the County construed the 
language of § 5.8 of the Plan prior and subsequent to the 1995 
amendment precisely as it was construed by the district court. 

We reach the same result on the basis of our independent 
review of this question of law. The 1995 amendment expanded 
the class of Social Security payments which could be offset 
against the 70-percent disability pension benefit by including 
payments received by the spouse and family of the employee. 
This necessarily resulted in a reduction of the benefits which 
would have been payable prior to the amendment. The amend- 
ment required but did not receive approval by the voters of 
Douglas County pursuant to § 12.1 of the Plan and is therefore 
void. 


CONCLUSION 

For the foregoing reasons, we conclude that the district court 
did not err in determining as a matter of law that the amendatory 
language contained in § 5.8 of the 1995 Plan constitutes a reduc- 
tion in the Plan benefits which may not be implemented because 
the amendment was not approved by a simple majority of voters 
in Douglas County in a regular primary or general election, as 
required by the Plan. The judgment of the district court is 
affirmed. 

AFFIRMED. 


IN RE INTEREST OF CHARLENE R. BATTIATO, 
AN INCAPACITATED PERSON. 

NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES 
FINANCE AND SUPPORT, APPELLANT, V. MARY L. WILSON, 
SUCCESSOR CONSERVATOR AND SUCCESSOR GUARDIAN, APPELLEE. 
613 N.W. 2d 12 


Filed June 23, 2000. No. S-99-1120. 
1. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 


sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 
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Federal Acts: Social Security. Under the Social Security Act, 42 U.S.C. § 407(a) 
(1994) does not apply to voluntary payments made by a recipient of Social Security 
benefits. 

Administrative Law: Jurisdiction: Claims. The primary jurisdiction doctrine 
applies whenever enforcement of a claim, originally cognizable in the courts, requires 
the resolution of issues that have been placed within the special competence of an 
administrative body in accordance with the purposes of a regulatory scheme. 
Administrative Law. Whether the purposes of the administrative act require that the 
administrative agency should first pass on a question depends on whether the ques- 
tion raises issues of policy that should be considered by the administrative agency in 
the interests of uniformity and administrative expertise. 

Administrative Law: Jurisdiction. Under the doctrine of primary jurisdiction, pre- 
liminary resort to the administrative agency is required where the inquiry is essen- 
tially one of fact and of discretion in technical matters and when uniformity can be 
secured only if determination is made by that agency. 

___: ___. The effect of the application of the doctrine of primary jurisdiction is to pre- 
clude resorting to the courts in the first instance, or to preclude a court from supply- 
ing a remedy, or passing upon particular issues until the issues have been passed upon 
by the administrative agency. 

___: __. The nature of the controverted question and the nature of the inquiry nec- 
essary for its solution are the determining factors in regard to application of the doc- 
trine of primary jurisdiction. 

—_' __. The doctrine of primary jurisdiction does not apply where a pure question 
of law is at issue. 

——: __.. The doctrine of primary jurisdiction does not apply in relation to a question 
which, while properly determinable by an administrative tribunal, does not involve a 
question of fact, but one of pure law, is determinable apart from the exercise of admin- 
istrative discretion, and the requisite uniformity of determination is attainable other- 
wise than by confining determination of the question to the administrative tribunal. 
Administrative Law. The interpretation of administrative regulations presents a 
question of law. 

Appeal and Error. An appellate court is not obligated to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 


Appeal from the County Court for Douglas County: Epna R. 
ATKINS, Judge. Affirmed. 


Don Stenberg, Attorney General, Royce N. Harper, and 
Gerald W. Pankonin, Special Assistant Attorney General, for 
appellant. 


Richard S. McMillin, P.C., of Marks, Clare & Richards, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 
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McCormack, J. 
NATURE OF CASE 

Charlene R. Battiato, an incapacitated person, has a monthly 
income of $814.99, derived entirely from Supplemental Security 
Income and Railroad Retirement Act benefits. The cost of 
Charlene’s nursing home care exceeds her entitlement income, 
so the Nebraska Department of Health and Human Services 
Finance and Support (the Department) compensates Charlene’s 
nursing home for the remaining expenses. The primary question 
presented in this appeal is whether attorney fees incurred on 
behalf of Charlene may be paid from her federal entitlement 
income. 


FACTUAL AND PROCEDURAL BACKGROUND 

Charlene is a severely mentally retarded spastic quadriplegic 
with seizures, who cannot talk, is visually and hearing impaired, 
and cannot care for or feed herself. In 1989, the county court 
appointed Charlene’s parents, Charles and Rose Battiato, to be 
Charlene’s conservators and guardians. In 1993, Charlene was 
transferred from her parents’ home to the Maple Crest nursing 
home (Maple Crest) in Omaha, Nebraska. In 1996, Charles died, 
and Rose, due to physical infirmity, resigned as Charlene’s con- 
servator and guardian. 

Attorney Joseph P. Inserra was appointed by the county court 
as Charlene’s successor conservator and guardian. In 1998, 
Donna J. Compau was appointed by the county court as succes- 
sor conservator and guardian to Inserra. Shortly thereafter, the 
county court entered an order disposing of moneys paid into the 
court from a bank account held in Charlene’s name. The county 
court ordered that the bulk of the moneys be paid to Maple Crest 
to settle outstanding debt and that the remaining moneys be paid 
to Inserra in partial satisfaction of outstanding legal expenses. 
The county court ordered that the balance of Inserra’s attorney 
fees should be the subject of a plan to be presented to the county 
court. 

Compau filed a plan with the county court recommending 
that the attorney fees be paid from Charlene’s entitlement 
income and that while such payments were being made, the 
Department should allow the expense and provide additional 
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compensation to Maple Crest for the expense of Charlene’s care. 
Compau later filed a “Notice of Petition for Approval of 
Account of Conservator,” stating that the Department had 
declined to approve Compau’s plan for payment of attorney fees 
and requesting the county court to enter an order directing that 
the attorney fees be paid from Charlene’s entitlement income 
and that in the interim, the Department be ordered to pay a cor- 
responding increase in the cost of Charlene’s care at Maple 
Crest. 

The Department filed an objection to the allowance of attor- 
ney fees. The county court overruled the objection and entered 
an order directing the Department to “develop a budgetary plan 
and implement the plan . . . setting aside at least one half of the 
ward’s monthly income to pay the attorney fees and costs to said 
attorneys with the plan to remain in effect until the fees and 
costs are paid in full.” The county court ordered that the fees to 
Inserra be paid, as well as additional attorney fees claimed by 
Richard S. McMillin, Compau’s attorney. The county court fur- 
ther ordered that the Department “shall pay the increased costs 
of the ward’s nursing home care for the duration of reduction of 
ward’s income while said attorney fees and costs are being paid 
under the plan.” The Department appeals. We note that in 
September 1999, the county court discharged Compau of her 
duties as successor conservator and successor guardian and 
appointed Mary L. Wilson in her stead. 


ASSIGNMENTS OF ERROR 
The Department assigns, restated, that the county court erred 
in determining that federal anti-attachment statutes did not 
apply to the payment of attorney fees and that the doctrine of 
“primary jurisdiction” should have been applied to the case. 


STANDARD OF REVIEW 
{1] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Cole v. Loock, ante p. 292, 609 
N.W.2d 354 (2000); Schrader v. Farmers Mut. Ins. Co., ante p. 
87, 608 N.W.2d 194 (2000). 
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ANALYSIS 


FEDERAL ANTI-ASSIGNMENT STATUTES 

The Social Security Act provides: 

The right of any person to any future payment under this 

subchapter shall not be transferable or assignable, at law or 

in equity, and none of the moneys paid or payable or rights 

existing under this subchapter shall be subject to execu- 

tion, levy, attachment, garnishment, or other legal process, 

or to the operation of any bankruptcy or insolvency law. 
42 U.S.C. § 407(a) (1994). 

Similarly, the Railroad Retirement Act states in relevant part 
that “no annuity or supplemental annuity shall be assignable or 
be subject to any tax or to garnishment, attachment, or other 
legal process under any circumstances whatsoever, nor shall the 
payment thereof be anticipated.” 45 U.S.C. § 231m(a) (1994). 

This court has held with respect to § 407 that it 

operate[s] to protect the Social Security benefits, which 
may be paid to persons such as plaintiffs, from judicial 
proceedings against persons such as plaintiffs. Judgment 
creditors in legal proceedings may not use the proceeds of 
the Social Security system to satisfy private obliga- 
tions. ... 


. .. § 407 is concerned only with the protection of Social 
Security benefits from legal proceedings by creditors. 
Boersma y. Karnes, 227 Neb. 329, 336-37, 417 N.W.2d 341, 347 
(1988). See, also, generally, Bennett v. Arkansas, 485 U.S. 395, 
108 S. Ct. 1204, 99 L. Ed. 2d 455 (1988); Philpott v. Essex 
County Welfare Board, 409 U.S. 413, 93 S. Ct. 590, 34 L. Ed. 2d 
608 (1973); Havelock Bank v. Hog Confinement Systems, 214 

Neb. 783, 335 N.W.2d 765 (1983). 

There is no dispute that the federal benefits received by 
Charlene in this case are within the scope of §§ 407 and 
231m(a). The critical issue presented by the Department’s 
assignment of error, then, is whether the county court’s order, in 
response to the motion made by Compau, constituted “legal pro- 
cess” within the meaning of §§ 407 and 231m(a). 

[2] Authority from federal and state courts indicates that 
§ 407 does not apply to voluntary payments made by a recipient 
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of Social Security benefits. See, e.g., Johnson v. Wing, 178 F.3d 
611 (2d Cir. 1999), cert. denied 528 U.S. 1162, 120 S. Ct. 1177, 
145 L. Ed. 2d 1085 (2000); Fetterusso v. State of N.Y., 898 F.2d 
322 (2d Cir. 1990); Moore v. Colautti, 483 F. Supp. 357 (E.D. 
Pa. 1979), affirmed 633 F.2d 210 (3d Cir. 1980); C.G.A. v. State, 
824 P.2d 1364 (Alaska 1992); Tunnicliff v. Com., Dept. of Public 
Welfare, 483 Pa. 275, 396 A.2d 1168 (1978); Russo v. Russo, 1 
Conn. App. 604, 474 A.2d 473 (1984); French v Dep’t of Soc 
Serv, 92 Mich. App. 701, 285 N.W.2d 427 (1979). But see U.S. 
v. Univ. Hosp. of State Univ. of New York, 575 F. Supp. 607 
(E.D.N.Y. 1983), affirmed 729 F.2d 144 (2d Cir. 1984). 

The Second Circuit has stated: 

Congress intended the words “or other legal process” to 
embrace not only the use of formal legal machinery but 
also resort to express or implied threats and sanctions. . . . 
Thus, section 407(a) is violated when the state places 
itself in the position of a preferred creditor or coerces pay- 
ment from protected benefits. Philpott [v. Essex County 
Welfare Board, supra,] and the statute, however, do not 
eliminate the underlying debt but merely preclude states 
from enforcing an obligation against protected federal 
funds. 
Fetterusso v. State of N.Y., 898 F.2d at 328. The Second Circuit 
concluded in that case that § 407 had not been violated by New 
York’s collection of Social Security benefits to pay for the care 
and treatment of individuals in state institutions, as there was 
“no basis for concluding that any of the appellants did not vol- 
untarily agree to the use of their social security benefits to pay 
the costs of their care and treatment.” Jd. 

This reasoning regarding § 407 is persuasive and applies 
equally to the interpretation of the similar language of 
§ 231m(a). In the instant case, the payment of Charlene’s attor- 
ney fees has been volunteered, not by Charlene, but by Compau 
as Charlene’s conservator and guardian. 

The appointment of a conservator vests in him or her title as 
trustee to all property of the protected person, presently held or 
thereafter acquired, including title to any property theretofore 
held for the protected person by custodians or attorneys in fact. 
Neb. Rev. Stat. § 30-2649 (Reissue 1995). 
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Neb. Rev. Stat. § 30-2653(c) (Reissue 1995) provides, in rel- 
evant part: 
A conservator, acting reasonably in efforts to accomplish 
the purpose for which he [or she] was appointed, may act 
without court authorization or confirmation to 


(19) pay or contest any claim; to settle a claim by or 
against the estate or the protected person . . . by compro- 
mise, arbitration, or otherwise. 

Neb. Rev. Stat. § 30-2654(a) (Reissue 1995) further provides, 
in relevant part: 

(2) The conservator is to expend or distribute sums rea- 
sonably necessary for the support, education, care or ben- 
efit of the protected person with due regard to (i) the size 
of the estate, the probable duration of the conservatorship 
and the likelihood that the protected person, at some future 
time, may be fully able to manage his [or her] affairs and 
the estate which has been conserved for him [or her]; (ii) 
the accustomed standard of living of the protected person 
and members of his [or her] household; (iii) other funds or 
sources used for the support of the protected person. 


(4) Funds expended under this subsection may be paid 
by the conservator to any person, including the protected 
person, to reimburse for expenditures which the conserva- 
tor might have made, or in advance for services to be ren- 
dered to the protected person when it is reasonable to 
expect that they will be performed and where advance pay- 
ments are customary or reasonably necessary under the 
circumstances. 

The Department has not challenged the propriety of the attor- 
ney fees or the payment thereof, nor is there any question pre- 
sented regarding a breach of Compau’s fiduciary duty in allow- 
ing payment of the fees. The sole argument advanced by the 
Department in this regard is that payment of the fees, pursuant 
to the allowance of the county court, violates §§ 407 and 
231m(a). Those sections, however, would not preclude Charlene 
from paying attorney fees with her federal entitlement income if 
she chose and was competent to do so. Given that fact, those 
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sections cannot bar Compau, as Charlene’s conservator and 
guardian, from making that determination on her behalf. See 
Texas Baptist Children’s Home v. Corbitt, 321 S.W.2d 610 (Tex. 
Civ. App. 1959). 

The Department’s reliance on Woodall v. Bartolino, 700 F. 
Supp. 210 (D.N.J. 1985), is misplaced. In that case, and in 
Kriegbaum v. Katz, 909 F.2d 70 (2d Cir. 1990), the trial courts 
ordered payment of debts owed to New Jersey and New York, 
respectively, from accumulated money in the possession of a 
guardianship estate. Those cases stand for the principle that 
§ 407 protects income received by a guardian where “legal pro- 
cess” within the meaning of § 407 is used to obtain payment of 
a debt. In this case, however, Compau is not resisting payment 
of the debt. Therefore, no “legal process” has been utilized 
within the meaning of §§ 407 and 231m(a). 

Although the county court in this case entered an order allow- 
ing payment of the attorney fees, the court did so at the express 
request of Compau. Thus, “legal process” was not used within 
the meaning of §§ 407 and 231m(a). Compau determined that 
the debt should be paid and went to the court to secure the 
approval of the county court in advance for payment of the debt 
and to obtain an order for the Department to supplement 
-Charlene’s income to fully pay Maple Crest for the costs of 
Charlene’s care. 

The Department is not, in this appeal, challenging that part of 
the county court’s order directing the Department to supplement 
Charlene’s income while her federal entitlement income is being 
diverted to pay the attorney fees. The Department’s assignments 
of error are limited to the effect of the federal anti-attachment 
statutes and the application of the doctrine of primary jurisdic- 
tion, discussed below. These assignments of error do not address 
the propriety of ordering the Department to supplement 
Charlene’s income, and we do not comment on that issue. 

The Department’s first assignment of error is without merit. 
The county court order was not “legal process” within the mean- 
ing of §§ 407 and 231m(a), but was simply a ratification of 
Compau’s determination that Charlene’s attorney fees should be 
paid from her only available source of income. As Charlene’s 
conservator and guardian has volunteered payment of the debt 
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on Charlene’s behalf, no coercive “legal process” has been 
invoked, and federal law has not been violated. 


PRIMARY JURISDICTION 

The Department argues that the county court should have 
applied the doctrine of primary jurisdiction and referred the 
terms of Charlene’s payment of the attorney fees to the 
Department. 

[3,4] The primary jurisdiction doctrine applies whenever 
enforcement of a claim, originally cognizable in the courts, 
requires the resolution of issues that have been placed within the 
special competence of an administrative body in accordance 
with the purposes of a regulatory scheme. Humphrey Feed & 
Grain, Inc. v. Union P. R.R. Co., 199 Neb. 189, 257 N.W.2d 391 
(1977). Whether the purposes of the administrative act require 
that the administrative agency should first pass on a question 
depends on whether the question raises issues of policy that 
should be considered by the administrative agency in the inter- 
ests of uniformity and administrative expertise. See id. 

[5-7] Preliminary resort to the administrative agency is 
required where the inquiry is essentially one of fact and of dis- 
cretion in technical matters and when uniformity can be secured 
only if determination is made by that agency. See id. The effect 
of the application of the doctrine of primary jurisdiction is to 
preclude resorting to the courts in the first instance, or to pre- 
clude a court from supplying a remedy, or passing upon partic- 
ular issues until the issues have been passed upon by the admin- 
istrative agency. Jd. The nature of the controverted question and 
the nature of the inquiry necessary for its solution are the deter- 
mining factors in regard to application of the doctrine of primary 
jurisdiction. Jd. 

[8,9] The doctrine does not apply where a pure question of 
law is at issue. Aged Hawaiians v. Hawaiian Homes Com’n, 78 
Haw. 192, 891 P.2d 279 (1995), cert. denied 516 U.S. 819, 116 
S. Ct. 77, 133 L. Ed. 2d 36. See, also, Baltimore .& Ohio 
Chicago R. Co. v. Wisconsin Central, 154 F.3d 404 (7th Cir. 
1998), cert. denied 526 U.S. 1019, 119 S. Ct. 1254, 143 L. Ed. 
2d 351 (1999); Gross Common Carrier v. Baxter Healthcare 
Corp., 51 F.3d 703 (7th Cir. 1995); I. C. C. v. Chicago, Rock 
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Island and Pacific Railroad Co., 501 F.2d 908 (8th Cir. 1974), 
cert. denied 420 U.S. 972, 95 S. Ct. 1393, 43 L. Ed. 2d 652 
(1975); Kovarsky v. Brooklyn Union Gas. Co., 279 N.Y. 304, 18 
N.E.2d 287 (1938). See, also, generally, 2 Am. Jur. 2d 
Administrative Law § 515 (1994). The doctrine does not apply 
in relation to a question which, while properly determinable by 
an administrative tribunal, does not involve a question of fact, 
but one of pure law, is determinable apart from the exercise of 
administrative discretion, and the requisite uniformity of deter- 
mination is attainable otherwise than by confining determina- 
tion of the question to the administrative tribunal. Jd., citing 
Brown Lumber Co. v. L. & N. R. Co., 299 U.S. 393, 57 S. Ct. 
265, 81 L. Ed. 301 (1937). 

Consequently, the initial inquiry for this court is the nature of 
the question the Department claims should have been referred to 
the Department as the relevant administrative agency. See 
Humphrey Feed & Grain, Inc. v. Union P. R.R. Co., supra. In 
that regard, the Department’s argument is that 

[t]here is a distinct factual question regarding the applica- 
tion of the “special requirements” provision of the 
Department’s regulations. . . . 

[The county court’s] order violates the doctrine of pri- 
mary jurisdiction because the Court made a ruling that 
more properly lies within the purview of the administrative 
agency which not only has the legislative mandate to 
administer the Medicaid rules and regulations, but also has 
the knowledge and expertise to properly interpret and 
apply these regulations. 

Brief for appellant at 9. 

[10] Contrary to the Department’s assertion, however, the 
interpretation of administrative regulations presents a question 
of law. See, A & D Tech. Supply Co. v. Nebraska Dept. of 
Revenue, ante p. 24, 607 N.W.2d 857 (2000); Schmidt v. State, 
255 Neb. 551, 586 N.W.2d 148 (1998); Vinci v. Nebraska Dept. 
of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 (1997); Southeast 
Rur. Vol. Fire Dept. v. Neb. Dept. of Rev., 251 Neb. 852, 560 
N.W.2d 436 (1997); Inner Harbour Hospitals y. State, 251 Neb. 
793, 559 N.W.2d 487 (1997). The Department argues that it has 
the expertise to interpret its own regulations and federal medi- 
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caid regulations. Such interpretation, however, is clearly a ques- 
tion of law; this case presents no dispute regarding the underly- 
ing factual circumstances, and the Department’s expertise in 
interpreting regulations is certainly no greater than that of the 
courts. Since the case presents only questions of law, the doc- 
trine of primary jurisdiction is inapposite. 

[11] We are aware of authority stating that the primary juris- 
diction doctrine does not apply where the agency to which the 
case would be referred is a party to the action before the court. 
See Austin Lakes Joint Venture v. Avon Util., 648 N.E.2d 641 
(Ind. 1995). But see Luskin’s v. Consumer Protection, 338 Md. 
188, 657 A.2d 788 (1995). As we have determined that the doc- 
trine of primary jurisdiction does not apply to the issues pre- 
sented in this case, we need not comment on the question of 
whether the administrative agency to which the case would be 
referred can invoke the doctrine where the agency is itself a 
party to the court proceedings. An appellate court is not obli- 
gated to engage in an analysis which is not needed to adjudicate 
the case and controversy before it. Brockhaus v. Lambert, ante 
p. 160, 608 N.W.2d 588 (2000). 

The Department’s assignment of error is without merit. The 
only issues the Department claims should have been referred to 
it are issues of regulatory interpretation, presenting questions of 
law outside the scope of the primary jurisdiction doctrine. 


CONCLUSION 

The federal statutes cited by the Department do not preclude 
Charlene, or her legal conservator and guardian, from voluntar- 
ily paying attorney fees incurred on Charlene’s behalf. The doc- 
trine of primary jurisdiction does not apply, because the ques- 
tions presented in this appeal are questions of law fully within 
the competence of the court. As the Department’s assignments 
of error are without merit, the judgment of the county court is 
affirmed. 

AFFIRMED. 
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GERING - FORT LARAMIE IRRIGATION DISTRICT, APPELLANT, V. 
JOHN T. BAKER, DOING BUSINESS AS BAKER & ASSOCIATES, 
AND MARLE G. SMITH, APPELLEES. 

612 N.W. 2d 897 


Filed June 30, 2000. No. S-98-1247. 


Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 
Limitations of Actions: Malpractice. Nebraska follows the occurrence rule, under 
which a professional negligence suit accrues at the time the act or omission in ren- 
dering or failing to render professional services takes place. 

—__:__.A plaintiff may be relieved of the strictures of filing within 2 years after the 
negligent act or occurrence by virtue of the “discovery exception.” The discovery 
exception is applicable only where the cause of action is not discovered and could not 
have reasonably been discovered during the 2-year limitation period of Neb. Rev. 
Stat. § 25-222 (Reissue 1995), which 2-year period commences with the negligent act 
or omission. However, if facts are found that constitute the basis of a cause of action 
within 2 years from the alleged act of negligence, the discovery exception to the 
statute of limitations is inapplicable. 

Limitations of Actions: Words and Phrases. “Discovery,” in the context of statutes 
of limitations, refers to the fact that one knows of the existence of an injury, and it is 
not necessary that a plaintiff have knowledge of the exact nature or source of the prob- 
lem, but only that a problem existed. 

__: __. “Discovery of a cause of action” occurs when there is knowledge of facts 
constituting the basis of the cause of action or awareness of the existence of facts suf- 
ficient to put a person of ordinary intelligence and prudence on inquiry which, if pur- 
sued, would lead to the discovery of the cause of action. 

Limitations of Actions: Malpractice. In a professional negligence case, “discovery 
of the act or omission” occurs when the party knows of facts sufficient to put a per- 
son of ordinary intelligence and prudence on inquiry which, if pursued, would lead to 
the knowledge of facts constituting the basis of the cause of action. 

Malpractice: Damages: Words and Phrases. In a cause of action for professional 
negligence, legal injury is the wrongful act or omission which causes the loss; it is not 
damage, which is the loss resulting from the misconduct. 

Limitations of Actions: Damages. A lack of knowledge of the extent of damages is 
not the equivalent of a lack of discovery of a cause of action as set out in Neb. Rev. 
Stat. § 25-222 (Reissue 1995). 

Fraud: Estoppel: Limitations of Actions: Malpractice. The doctrine of fraudulent 
concealment estops a defendant from asserting a statute of limitations defense when 
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the defendant has, either by deception or by a violation of a duty, concealed from the 
plaintiff material facts which prevent the plaintiff from discovering professional 


negligence. 


Petition for further review from the Nebraska Court of 
Appeals, HANNON and INBopy, Judges, and BUCKLEY, District 
Judge, Retired, on appeal thereto from the District Court for 
Scotts Bluff County, RoperT O. Hippz, Judge. Judgment of 
Court of Appeals reversed, and cause remanded with directions. 


John H. Skavdahl, of Skavdahl & Wickersham, for appellant. 


Thomas J. Guilfoyle, of Erickson & Sederstrom, P.C., for 
appellees. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 

NATURE OF CASE 

Gering - Fort Laramie Irrigation District filed a petition in the 
district court for Scotts Bluff County against John T. Baker, 
doing business as Baker & Associates (Baker), and Marle G. 
Smith, alleging professional negligence in connection with a 
project relocating irrigation structures along Highway 92, west 
of Scottsbluff, Nebraska. Baker and Smith filed a motion for 
summary judgment on October 9, 1998, claiming that the dis- 
trict failed to comply with the 2-year professional negligence 
statute of limitations, Neb. Rev. Stat. § 25-222 (Reissue 1995). 
The district thereafter filed a second amended petition on 
October 21, and the district court permitted the parties to submit 
additional affidavits. The district court concluded the action was 
time barred and that the doctrine of fraudulent concealment was. 
unavailable to the district. The district court sustained Baker and 
Smith’s motion for summary judgment on November 5. 

The district appealed to the Nebraska Court of Appeals, 
which reversed the district court’s grant of summary judgment 
based in part on the Court of Appeals’ determination that a gen- 
uine issue of material fact existed as to whether the district’s dis- 
covery of one improperly constructed joint would lead a reason- 
ably prudent person to inquire regarding the construction of the 
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remaining joints. Gering - Ft. Laramie Irr. Dist. v. Baker, 8 Neb. 
App. 1001, 606 N.W.2d 826 (2000). Baker and Smith petitioned 
for further review of the Court of Appeals’ decision. We granted 
Baker and Smith’s petition for further review and now reverse 
the Court of Appeals’ decision. 


STATEMENT OF FACTS 

A more complete recital of the underlying facts in this case 
may be found in the Court of Appeals’ opinion, Gering - Ft. 
Laramie Irr. Dist. v. Baker, supra. The facts of particular rele- 
vance on further review are summarized herein. 

The district hired Baker to design and oversee the construc- 
tion of the relocation of irrigation structures near Scottsbluff, 
Nebraska. Baker assigned Smith, an engineer employed by 
Baker, to design the project and to provide construction super- 
vision. Paul Reed Construction & Supply, Inc., was hired as the 
contractor responsible for the actual construction. The contrac- 
tor was not named as a defendant in this action. Construction 
was substantially completed on August 25, 1993. Baker certified 
the construction project complete on April 5, 1994. 

The record in this case contains an affidavit of Smith which 
establishes that Smith prepared payment estimate No. 7 cover- 
ing cost overruns and underruns for the relocation project for the 
period June 26 to August 25, 1993. Payment estimate No. 7 
noted, among other things, that 37 “concrete bends,” or joints, 
had been used in the structure relocation project during this 
period. The record also contains a copy of a letter dated 
November 24, 1993, from Ricky Preston, general manager of 
the district, to Jim Jensen, district engineer for the State 
Department of Roads, enclosing copies of several documents, 
including payment estimate No. 7 containing the reference to 
the 37 concrete bends. 

The district discovered a leak in the joints in the PVC pipe 
near station 407 in the spring of 1994. When the district exca- 
vated, Preston observed that at the transition point where the 
PVC pipe changes directions, the two PVC pipes were field cut 
and wrapped in duct tape. The duct tape was then covered with 
a concrete collar and wire reinforcement, instead of utilizing a 
prefabricated PVC coupler to join the ends of the PVC pipe. The 
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district did not contact Baker or the contractor regarding the 
leak, but fixed the leak itself by replacing the concrete collar 
with a prefabricated PVC coupler. In his deposition testimony, 
Preston admitted that at the time he inspected the joint for the 
district in the spring of 1994, he determined that the joint was 
not properly constructed. Preston further stated that he did not 
give any thought as to whether other joints were similarly 
constructed. 

Approximately 2 weeks after the leak near station 407 was 
repaired, a second leak became apparent at another point in the 
system. As the leak was not causing damage, the district decided 
not to shut down the line. The site of this leak was not excavated 
nor was the leak repaired at this time. 

The district found another leak in a PVC joint in the fall of 
1996. The joint was excavated on November 6, 1996, and found 
to be improperly constructed. The district notified the contrac- 
tor, which fixed the joint and backfilled the area. Neither the dis- 
trict nor Baker inspected the repair. Preston contacted Baker at 
that time and spoke with an engineer who told Preston that the 
construction Preston described was improper, that there might 
have been other such improperly constructed joints, and that the 
district should put the contractor on formal notice. 

An additional PVC joint was excavated on June 4, 1997, after 
the district discovered a clogged pipeline in the area. This joint 
was also found to be improperly constructed. The district 
advised the contractor of the problem by letter dated June 9, 
1997. The contractor responded that all of the PVC joints or 
bends had been constructed in the same manner and that use of 
that method of construction had been approved by Smith. The 
district filed the present professional negligence action against 
Baker and Smith on August 19. Following entry of summary 
judgment in favor of Baker and Smith, the district appealed to 
the Court of Appeals, which reversed the district court. Baker 
and Smith filed a petition for further review, which we granted. 


ASSIGNMENTS OF ERROR 
On further review, Baker and Smith assert the Court of 
Appeals erred in reversing the district court’s order which had 
concluded the action was time barred and had granted summary 
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judgment. Specifically, Baker and Smith claim the Court of 
Appeals erred in (1) holding that discovery of one defective 
joint did not constitute discovery as a matter of law under 
§ 25-222 and therefore reversing the district court’s order, which 
had determined that the district discovered its cause of action 
within the 2-year period of the statute of limitations and (2) 
reversing the district court’s grant of summary judgment on the 
issue of fraudulent concealment. 


STANDARDS OF REVIEW 

[1] In reviewing a summary judgment, an appellate court 
views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of 
all reasonable inferences deducible from the evidence. Sherrets, 
Smith v. MJ Optical, Inc., ante p. 424, 610 N.W.2d 413 (2000). 

[2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Id. 


ANALYSIS 


Accrual of Action. 

The district court in this case sustained Baker and Smith’s 
motion for summary judgment on the basis that the district’s suit 
was controlled by the special statute of limitations for profes- 
sional negligence found in § 25-222 and was barred thereunder. 
The Court of Appeals also concluded that § 25-222 was the 
applicable statute of limitations, and on further review, neither 
party assigns error to that conclusion. We agree that § 25-222 is 
the controlling statute of limitations. 

Section 25-222 requires that an action based on professional 
negligence be commenced within 2 years after the alleged “act 
or omission” in rendering or failing to render professional ser- 
vices. That is, an action for professional negligence ordinarily 
accrues when the negligent “act or omission” occurs. In the 
instant case, the district court found that Baker and Smith’s 
work was concluded on April 5, 1994, the date that Baker certi- 
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fied the project complete, and that the 2-year period started on 
that date. In contrast, the Court of Appeals found that the ‘“‘act or 
omission” occurred on August 25, 1993, the date on which the 
construction work was substantially completed. Gering - Ft. 
Laramie Irr. Dist. v. Baker, 8 Neb. App. 1001, 606 N.W.2d 826 
(2000). However, the Court of Appeals further found that there 
was an issue as to whether the statute of limitations began to run 
on August 25, 1993, or was postponed due to lack of discovery. 
Id. As more fully explained below, we conclude that accrual of 
the action was not postponed by the discovery exception, and 
because the action was not filed until August 19, 1997, the 
action was time barred, whether measured from August 25, 
1993, or April 5, 1994. 

[3,4] Nebraska follows the occurrence rule, under which a 
professional negligence suit accrues at the time the act or omis- 
sion in rendering or failing to render professional services takes 
place. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 N.W.2d 380 
(1999). A plaintiff may be relieved of the strictures of filing 
within 2 years after the negligent act or occurrence by virtue of 
the “discovery exception.” Weaver v. Cheung, 254 Neb. 349, 
354, 576 N.W.2d 773, 777 (1998). The discovery exception per- 
mits an action to be commenced within 1 year from the earlier 
of the date of discovery of the cause of action or the date of dis- 
covery of facts which would reasonably lead to such discovery. 
The discovery exception is applicable only where the cause of 
action is not discovered and could not have reasonably been dis- 
covered during the 2-year limitation period of § 25-222, which 
2-year period commences with the negligent act or omission. 
However, if facts are found that constitute the basis of a cause of 
action within 2 years from the alleged act of negligence, the dis- 
covery exception to the statute of limitations is inapplicable. 
Reinke Mfg. Co. v. Hayes, supra. 

Although the district commenced the present action more 
than 2 years after the alleged professional negligence, the dis- 
trict argued to the trial court and to the Court of Appeals that the 
“discovery exception” found in § 25-222 was applicable. The 
district court concluded that the discovery exception was inap- 
plicable and that the action was time barred. The district court 
based its conclusion on the undisputed fact that the district knew 
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in the spring of 1994 that one PVC joint had been improperly 
constructed. The district court reasoned that knowledge of this 
defect established that the district knew a problem existed with 
the construction and that reasonable inquiry at that time would 
have led the district to the knowledge that this joint and all the 
joints had been constructed in the same manner at the behest of 
or with the approval of Baker and Smith. 

The Court of Appeals reversed the district court’s grant of 
summary judgment, concluding that a question of fact existed as 
to whether the knowledge of one improperly constructed joint 
“would lead a reasonably prudent person to inquire regarding 
the construction of the remaining .. . joints.” Gering - Ft. 
Laramie Irr. Dist. v. Baker, 8 Neb. App. at 1012, 606 N.W.2d at 
836. We determine that in so concluding, the Court of Appeals 
misperceived the applicable law. 

(5-7] “Discovery,” in the context of statutes of limitations, 
refers to the fact that one knows of the existence of an injury, 
and it is not necessary that a plaintiff have knowledge of the 
exact nature or source of the problem, but only that a problem 
existed. Lindsay Mfg. Co. v. Universal Surety Co., 246 Neb. 495, 
519 N.W.2d 530 (1994). “Discovery of a cause of action” occurs 
when there is knowledge of facts constituting the basis of the 
cause of action or awareness of the existence of facts sufficient 
to put a person of ordinary intelligence and prudence on inquiry 
which, if pursued, would lead to the discovery of the cause of 
action. Weaver v. Cheung, 254 Neb. at 356, 576 N.W.2d at 778. 
In a professional negligence case, “discovery of the act or omis- 
sion” occurs when the party knows of facts sufficient to put a 
person of ordinary intelligence and prudence on inquiry which, 
if pursued, would lead to the knowledge of facts constituting the 
basis of the cause of action. Reinke Mfg. Co. v. Hayes, 256 Neb. 
442, 453, 590 N.W.2d 380, 390 (1999). 

In the instant case, the district’s general manager, Preston, 
testified in his deposition that when the district excavated the 
leaking joint in the spring of 1994, he was able to determine at 
that time that the joint was improperly constructed. Preston’s 
affidavit and deposition testimony further establish that when 
the district eventually inquired into the matter after discovering 
additional leaks in joints, the district was readily able to deter- 
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mine that the defendants had approved the improper method 
used to construct the joints. Furthermore, the record in this case 
establishes that as of November 24, 1993, the district had pos- 
session of payment estimate No. 7, which was prepared by 
Smith and indicated that 37 concrete bends had been used in the 
project, and thus, the district had the means of knowing that at 
least 37 concrete bends had been installed. The undisputed facts 
establish that, as a matter of law, discovery of the allegedly neg- 
ligent act or omission occurred in the spring of 1994 when the 
district knew that at least one joint was improperly constructed 
and that inquiry at that time would have led to knowledge of the 
fact that Baker and Smith had approved such improper con- 
struction, thus giving the district knowledge of facts constituting 
the basis for the cause of action. Because the cause of action 
could reasonably have been discovered during the 2-year limita- 
tion period, the discovery exception to the statute of limitations 
is inapplicable. 

[8,9] The Court of Appeals states in its opinion that there is a 
question of material fact as to whether knowledge of the one 
improperly constructed joint would reasonably lead the district 
to inquire as to whether the remaining joints were constructed in 
the same manner. While there may have been a fact in issue as 
to the number of improperly constructed joints in the spring of 
1994, this fact is not material. The relevant inquiry in the instant 
case was not the number of additional joints that may have been 
improperly constructed, but, rather, an inquiry as to who autho- 
rized the improper construction in general and whether the 
improperly constructed joint was the act or omission of Baker 
and Smith in particular. In a cause of action for professional 
negligence, legal injury is the wrongful act or omission which 
causes the loss; it is not damage, which is the loss resulting from 
the misconduct. Reinke Mfg. Co. v. Hayes, 256 Neb. 442, 590 
N.W.2d 380 (1999). A lack of knowledge of the extent of dam- 
ages is not the equivalent of a lack of discovery of a cause of 
action as set out in § 25-222. Norfolk Iron & Metal v. Behnke, 
230 Neb. 414, 432 N.W.2d 18 (1988). 

The district did not need to know the extent of its damages in 
the spring of 1994 to inquire and thus learn that it had a cause 
of action. The record in this case establishes that in the spring of 
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1994, which is within 2 years of the alleged negligence, the dis- 
trict discovered that at least one joint had been improperly con- 
structed and the district could reasonably have learned that such 
construction was approved by the engineers. Indeed, by refer- 
ence to its own files which contained the letter of November 24, 
1993, the district would have confirmed that 37 concrete bends 
had been used in the project. The basis of the district’s cause of 
action was readily discoverable within the 2-year statute of lim- 
itations period, and we, therefore, conclude that the district 
court properly concluded that the “discovery exception” to the 
statute of limitations was not applicable in this case and that the 
Court of Appeals’ reversal of that ruling was error. 


Fraudulent Concealment. 

The district court also rejected the district’s contention that 
the doctrine of fraudulent concealment was applicable in the 
instant case. According to the district, application of the doc- 
trine of fraudulent concealment would prevent Baker and Smith 
from asserting the statute of limitations. In view of its reversal 
and remand, the Court of Appeals did not address in detail the 
merits of the district’s contention that the doctrine of fraudulent 
concealment applied, but did conclude that the district was not 
precluded from relying on the doctrine of fraudulent conceal- 
ment upon remand. 

[10] The doctrine of fraudulent concealment estops a defend- 
ant from asserting a statute of limitations defense when the 
defendant has, either by deception or by a violation of a duty, 
concealed from the plaintiff material facts which prevent the 
plaintiff from discovering professional negligence. Schendt v. 
Dewey, 252 Neb. 979, 568 N.W.2d 210 (1997). In the present 
case, the district court rejected the district’s assertion that the 
doctrine of fraudulent concealment applied to the case because 
the district court found that within the 2-year period of the 
alleged negligent act or omission, the district had in fact discov- 
ered information that would, as a matter of law, reasonably have 
led to knowledge of the facts giving rise to the district’s cause of 
action. 

Because the Court of Appeals held there was a question of 
material fact as to whether the district was placed on inquiry 
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after finding the first leak in 1994, the Court of Appeals rea- 
soned that the district was not necessarily precluded from rely- 
ing upon the doctrine of fraudulent concealment upon remand. 
Gering - Ft. Laramie Irr. Dist. v. Baker, 8 Neb. App. 1001, 606 
N.W.2d 826 (2000). The Court of Appeals found it unnecessary 
to further address the elements of fraudulent concealment in 
order to dispose of the appeal before it. Id. 

We agree with the district court’s conclusion, based on the 
undisputed fact that the district discovered the improperly con- 
structed joint and thus could reasonably have learned of its 
cause of action within the limitations period and that, therefore, 
the doctrine of fraudulent concealment was inapplicable in the 
instant case. The Court of Appeals erred in reversing the district 
court’s conclusion in this regard. 


CONCLUSION 

We conclude that the evidence before the district court on the 
motion for summary judgment established that within the 2-year 
period of limitations, the district knew facts such that it could 
reasonably have discovered its cause of action against Baker and 
Smith. The district court did not err in concluding that the dis- 
covery exception to the statute of limitations and the doctrine of 
fraudulent concealment were inapplicable to this case and in, 
therefore, sustaining Baker and Smith’s motion for summary 
judgment. The Court of Appeals erred in reversing these rulings. 
Accordingly, we reverse the Court of Appeals’ decision and 
remand the cause to the Court of Appeals with directions to 
enter an order affirming the district court’s grant of summary 
judgment in favor of Baker and Smith. 

REVERSED AND REMANDED WITH DIRECTIONS. 


850 
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Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to judgment as a matter of law. 
Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

Summary Judgment. On a motion for summary judgment, the question is not how a 
factual issue is to be decided, but whether any real issue of material fact exists. 
Trusts: Conveyances: Presumptions: Intent: Words and Phrases. A resulting 
trust is one raised by implication of law and presumed always to have been contem- 
plated by the parties; the intention of the resulting trust is to be found in the nature of 
their transaction, but not expressed in deed or instrument of conveyance. 

Trusts: Property: Consideration. Where a transfer of property is made to one per- 
son and the whole or a part of the purchase price is paid by another, a resulting trust 
arises in favor of the person by whom such payment is made. 

Trusts: Property: Title: Equity. A constructive trust is a relationship, with respect 
to property, subjecting the person who holds title to the property to an equitable duty 
to convey it to another on the ground that his or her acquisition or retention of the 
property would constitute unjust enrichment. 

——_' __' __: __. A constructive trust is imposed when one has acquired legal title 
to property under such circumstances that he or she may not in good conscience retain 
the beneficial interest in the property. In such a situation, equity converts the legal 
titleholder into a trustee holding the title for the benefit of those entitled to the own- 
eship thereof. 

ai nt . A constructive trust may arise by operation of law where legal 
title is acquired by virtue of a confidential relationship between the grantor and the 
grantee and under such circumstances that the grantee ought not, according to the 
rules of equity and good conscience, hold the benefits. Where such circumstances 
exist, a court of equity will raise a trust by construction and convert the grantee into 
a trustee of the legal title. 

Trusts: Statute of Frauds. Trusts arising by implication, or by operation of law, are 
excepted from the operation of the statute of frauds, and resulting and constructive 
trusts fall within the exception. 

Limitations of Actions: Real Estate. Parties are given 10 years after a cause of 
action accrues to make a claim for real estate. 

Trusts: Limitations of Actions. The statute of limitations does not begin to run in the 
case of a resulting trust until the trustee clearly repudiates the trust. 
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12. : __. In the case of a constructive or implied trust, except where the trust is 


imposed on the ground of actual fraud which is not immediately discovered, or there 
has been a fraudulent concealment of the cause of action, the statute begins to run 
in favor of the party chargeable as trustee as soon as the trust relation is created, or 
from the time when the wrong is done by which the trustee becomes chargeable, or 
the time when the beneficiary knew or ought to have known thereof and can assert 
his or her rights; not from the time when demand is made on the trustee, or the trust 
is repudiated by the trustee, for no repudiation of an implied or constructive trust is 
ordinarily necessary to mature a right of action and set the statute in motion. The 
rule is otherwise when the trust grows out of a consensual arrangement. In the lat- 
ter case, the statute does not begin to run until there has been a repudiation of the 
trust. 

13. Pleadings: Appeal and Error. Where a particular theory of the case is not stated in 
a plaintiff's petition, he or she cannot raise it for the first time on appeal. 

14. Appeal and Error. An appellate court is not required to engage in an analysis which 
is not needed to adjudicate the case and controversy before it. 


Appeal from the District Court for Box Butte County: ROBERT 
O. Hipre, Judge. Affirmed. 


Robert W. Mullin, of Van Steenberg, Chaloupka, Mullin, 
Holyoke, Pahlke, Smith, Snyder & Hofmeister, P.C., for 
appellants. 


Steven W. Olsen, of Simmons, Olsen, Ediger, Selzer, 
Ferguson & Carney, P.C., for appellee. 


HEnprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormMa~ck, J. 
NATURE OF CASE 

This is an appeal from an order of summary judgment entered 
by the district court in favor of Lyndall Cornette, personal repre- 
sentative of the estate of Edward P. Wait, on the basis of the 
statute of limitations and laches. Herbert Wait, Elna Sampy, 
Madeline Bedient, Vernon Wambaugh, Louise Bakka, Ilo Fosket, 
Raymond Boren, Sharon D’Loughy, Rick Henderson, Susan 
Magnuson, Donald Ottoway, Terri Braun, Winona Carlson, Betty 
Sullivan, Dick Moscrip, Bill Moscrip, Bob Moscrip, Mary 
Edwards, Rex Moscrip, and Max Moscrip appeal, and Cornette 
cross-appeals. On our own motion, we removed the matter to our 
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docket pursuant to our authority to regulate the caseloads of this 
court and the Nebraska Court of Appeals. 


BACKGROUND 

On July 23, 1928, Minnie S. Wait purchased a farm/ranch for 
$21,600. It is referred to by family members as the “home 
place.” The money to purchase the home place came from cash 
in a trust Minnie had inherited from her mother’s estate. That 
trust gave Minnie a life estate in the money and gave Minnie’s 
children the remainder interest in the money. When Minnie pur- 
chased the home place, she had nine children: Gladys C. 
Wambaugh, Ruth H. Boren, Frankie M. Ottaway, Elna, Edward, 
Albert Wait, Vera Moscrip, Madeline, and Herbert. At the time 
of the transfer of principal from the trust to Minnie for the pur- 
pose of purchasing the home place, there was a family agree- 
ment created wherein the trust money could be used to purchase 
the home place and in return, upon Minnie’s death, the home 
place would be divided equally among the nine children. It was 
also agreed among the family members that as each child 
reached the age of 21, he or she would sign a release to the 
trustees that had held the money in trust. When the home place 
was purchased, some of the children were 21 years or older and 
others were not. Five of the nine releases have been located and 
appear in the record. The releases transferred the children’s 
complete interest in the money to their mother, Minnie. 

Ownership in the home place was held by Minnie, and the 
home place was operated by the family until December 30, 
1954. At that time, Minnie transferred the home place by war- 
ranty deed to her son, Edward, for $36,000. Minnie’s children 
did not consent to the transfer nor did they know that it took 
place until after it occurred. There is some evidence that after 
the transfer of the home place to Edward, Minnie’s children 
were led to believe by Edward that he was to have the home 
place for his lifetime and that upon his death, Minnie’s children 
and their heirs would each get a one-ninth share of the home 
place. However, this arrangement is contrary to the written 
instruments (the 1928 deed to Minnie, the releases signed by the 
children, and the 1954 deed to Edward), all of which are abso- 
lute and describe no such limitation or trust. 
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Minnie died on October 25, 1964. Minnie’s estate was pro- 
bated, and a decree of distribution was issued on July 13, 1965. 
Minnie’s heirs were her nine surviving children. No mention of 
the home place was made in the probate of Minnie’s estate. At 
the time of Minnie’s death, Edward was still title owner of the 
home place. Edward died on February 28, 1997. Six of Minnie’s 
children are now deceased, leaving heirs. The three living chil- 
dren (Madeline, Elna, and Herbert) and the heirs of the six 
deceased children are the appellants and cross-appellees (appel- 
lants) in this case. Cornette, Edward’s stepdaughter, is the per- 
sonal representative of Edward’s estate and the appellee and 
cross-appellant (appellee) in this case. 

Appellants filed an amended petition to recover their interest 
in the home place on August 24, 1998, alleging that a resulting 
trust was created in 1928 when Minnie purchased the home 
place because the home place was purchased in substantial part 
by Minnie’s children’s interest in the trust of Minnie’s mother. 
The amended petition also alleged that a constructive trust was 
created when the home place was transferred to Edward in 1954 
because Edward obtained title to the home place by fraud, mis- 
representation, or an abuse of an influential or confidential 
relationship. 

Appellee motioned for summary judgment, which the trial 
court sustained. The trial court found that appellants were cor- 
rect in the assertion that there are genuine issues of fact about 
whether they proved by clear and convincing evidence the exis- 
tence of a resulting trust when Minnie purchased the home place 
and the continuation of that resulting trust and establishment of 
a constructive trust when that same home place was purchased 
from Minnie by Edward. However, the trial court found that 
those events occurred in 1928 and 1954, respectively, and that 
the affirmative defenses of the statute of limitations and laches 
barred appellants from pursuing their claims. 


ASSIGNMENTS OF ERROR 
Appellants assign that the trial court erred in (1) finding that a 
constructive trust cannot be a consensual trust; (2) determining 
that the cause of action accrued at the time of the deed to Edward 
in 1954 and not at the time of his repudiation of the trust on his 


854 259 NEBRASKA REPORTS 


death in 1997; (3) determining as a matter of law that appellants’ 
burden included a showing that they, or some of them, consented 
to the lifetime ownership and use by Edward prior to the deed to 
Edward in 1954; and (4) finding that “[i]f Edward got the home 
place by promising that his brothers and sisters would share it 
upon his death, that doesn’t mean the trust was changed by con- 
sent. It just means he got that deed by a false promise.” 

Appellee assigns that the trial court erred in (1) not granting 
appellee’s motion for summary judgment as to the creation of a 
resulting and constructive trust, (2) finding that there were facts 
sufficient to make a claim for a resulting trust, (3) finding that 
there were facts sufficient to claim a constructive trust, and (4) 
failing to find that appellants’ claims were barred by the statute 
of frauds. 


SCOPE OF REVIEW 

[1,2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Callahan v. Washington Nat. Ins. Co., ante p. 
145, 608 N.W.2d 592 (2000); Schrader v. Farmers Mut. Ins. Co., 
ante p. 87, 608 N.W.2d 194 (2000). In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences 
deducible from the evidence. Neill v. Hemphill, 258 Neb. 949, 
607 N.W.2d 500 (2000); Knoll v. Board of Regents, 258 Neb. 1, 
601 N.W.2d 757 (1999). 

[3] On a motion for summary judgment, the question is not 
how a factual issue is to be decided, but whether any real issue 
of material fact exists. Fossett v. Board of Regents, 258 Neb. 
703, 605 N.W.2d 465 (2000); NECO, Inc. v. Larry Price & 
Assocs., 257 Neb. 323, 597 N.W.2d 602 (1999). 


ANALYSIS 
The trial court found that appellants’ claims were barred by 
the statute of limitations and the doctrine of laches. In order to 
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analyze the statute of limitations question within the framework 
of this case, it is also necessary to analyze resulting trusts and 
constructive trusts and, if a constructive trust was formed, 
whether or not the constructive trust arose out of a consensual 
arrangement, as all of these bear on the issue of when the statute 
of limitations began to run. 


RESULTING TRUST 

[4,5] Appellee argues that there are not sufficient facts to 
make a claim that a resulting trust was created when Minnie pur- 
chased the home place in 1928. A resulting trust is one raised by 
implication of law and presumed always to have been contem- 
plated by the parties; the intention of the resulting trust is to be 
found in the nature of their transaction, but not expressed in 
deed or instrument of conveyance. Brtek v. Cihal, 245 Neb. 756, 
515 N.W.2d 628 (1994); Superior Hybrids Co. v. Carmichael, 
214 Neb. 384, 333 N.W.2d 911 (1983). Where a transfer of 
property is made to one person and the whole or a part of the 
purchase price is paid by another, a resulting trust arises in favor 
of the person by whom such payment is made. Brtek v. Cihal, 
supra; Superior Hybrids Co. v. Carmichael, supra. 

The evidence indicates that the money from the trust of 
Minnie’s mother, of which Minnie’s children were beneficiaries, 
was used to buy the home place. The three living children of 
Minnie all testified to this effect. The record also contains letters 
written in 1928 by three of Minnie’s daughters, in which they 
corresponded about the use of the trust money to purchase the 
home place. The evidence also indicates that when each of 
Minnie’s children turned 21 years of age, they were to sign a 
document approving of the transaction and releasing the trustees 
from liability. Five of the documents signed by Minnie’s chil- 
dren are contained in the record. 

The evidence also indicates that in buying the home place 
with the money from the trust of Minnie’s mother, there was a 
family agreement that upon the death of Minnie, each of the 
nine children would receive one quarter section from the nine 
quarter sections making up the home place. The evidence raises 
genuine issues of fact as to the existence of a resulting trust 
when Minnie purchased the home place in 1928. 
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CONSTRUCTIVE TRUST 

[6] Appellee also contends that the trial court erred in finding 
that there were sufficient facts to make a claim that a construc- 
tive trust was established when Edward got title to the home 
place in 1954. A constructive trust is a relationship, with respect 
to property, subjecting the person who holds title to the property 
to an equitable duty to convey it to another on the ground that 
his or her acquisition or retention of the property would consti- 
tute unjust enrichment. Chalupa v. Chalupa, 254 Neb. 59, 574 
N.W.2d 509 (1998); Hanigan v. Trumble, 252 Neb. 376, 562 
N.W.2d 526 (1997). 

[7] A constructive trust is imposed when one has acquired 
legal title to property under such circumstances that he or she 
may not in good conscience retain the beneficial interest in the 
property. In such a situation, equity converts the legal titleholder 
into a trustee holding the title for the benefit of those entitled to 
the ownership thereof. Hanigan v. Trumble, supra. 

[8] A constructive trust may arise by operation of law where 
legal title is acquired by virtue of a confidential relationship 
between the grantor and the grantee and under such circum- 
stances that the grantee ought not, according to the rules of 
equity and good conscience, hold the benefits. Where such cir- 
cumstances exist, a court of equity will raise a trust by con- 
struction and convert the grantee into a trustee of the legal title. 
Fleury v. Chrisman, 200 Neb. 584, 264 N.W.2d 839 (1978). 

Appellants’ amended petition alleges that a constructive trust 
arose in 1954, when the home place was transferred to Edward, 
because Edward obtained title to the home place “by fraud, mis- 
representation or an abuse of an influential or confidential rela- 
tionship that he had with his mother and father, Minnie S. Wait 
and John H. Wait and the family members whose money went to 
the purchase of the ‘Home Place.’ ” There is evidence to indicate 
that at the time Minnie transferred title to Edward, she was ill 
and not thinking well, Edward had considerable influence over 
her, and Edward told his siblings that the home place would ulti- 
mately go to them upon Edward’s death. These facts raise the 
issue that Edward acquired the property either by fraud, undue 
influence, or abuse of a confidential relationship, which would 
support a claim to establish a constructive trust. 
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STATUTE OF FRAUDS 

Appellee assigns as error that the statute of frauds bars appel- 
lants’ claims. Neb. Rev. Stat. § 36-103 (Reissue 1998) is the 
statute of frauds which states: 

No estate or interest in land, other than leases for a term 
of one year from the making thereof, nor any trust or 
power over or concerning lands, or in any manner relating 
thereto, shall hereafter be created, granted, assigned, sur- 
rendered, or declared, unless by operation of law, or by 
deed of conveyance in writing, subscribed by the party cre- 
ating, granting, assigning, surrendering or declaring the 
same. 

[9] We have held that trusts arising by implication, or by 
operation of law, are excepted from the operation of the statute 
of frauds and that resulting and constructive trusts fall within the 
exception. Light v. Ash, 174 Neb. 44, 115 N.W.2d 903 (1962). 
Because we determine that there are material disputed facts that 
establish a resulting trust and a constructive trust, appellants’ 
claims are not barred by the statute of frauds. 


STATUTE OF LIMITATIONS 

Appellants contend that the trial court erred in determining that 
their cause of action accrued in 1954, when the home place was 
transferred to Edward, rather than upon Edward’s death in 1997. 

In regard to the resulting trust that may have been established 
in 1928, the resulting trust continued until 1954 when Minnie 
transferred the home place to Edward. At that time, Minnie 
repudiated the resulting trust by transferring the home place to 
Edward because she was no longer holding the home place for 
her life with the intention of transferring it to her children upon 
her death. 

[10,11] Parties are given 10 years after a cause of action 
accrues to make a claim for real estate. See Neb. Rev. Stat. 
§ 25-202 (Reissue 1995). The statute of limitations does not 
begin to run in the case of a resulting trust until the trustee 
clearly repudiates the trust. Jirka v. Prior, 196 Neb. 416, 243 
N.W.2d 754 (1976). 

The 1954 transfer by Minnie to Edward was a repudiation of 
the resulting trust. Therefore, the cause of action based on the 
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resulting trust accrued on December 30, 1954, when the home 
place was transferred to Edward. The 10-year statute of limita- 
tions on the resulting trust has expired. 

{12} In the case of a constructive or implied trust, except 
where the trust is imposed on the ground of actual fraud which 
is not immediately discovered, or there has been a fraudulent 
concealment of the cause of action, the statute begins to run in 
favor of the party chargeable as trustee as soon as the trust rela- 
tion is created, or from the time when the wrong is done by 
which the trustee becomes chargeable, or the time when the ben- 
eficiary knew or ought to have known thereof and can assert his 
or her rights; not from the time when demand is made on the 
trustee, or the trust is repudiated by the trustee, for no repudia- 
tion of an implied or constructive trust is ordinarily necessary to 
mature a right of action and set the statute in motion. Fleury v. 
Chrisman, 200 Neb. 584, 264 N.W.2d 839 (1978); Bend v. 
Marsh, 145 Neb. 780, 18 N.W.2d 106 (1945). The rule is other- 
wise when the trust grows out of a consensual arrangement. In 
the latter case, the statute does not begin to run until there has 
been a repudiation of the trust. Fleury v. Chrisman, supra. 

The trial court found that if a constructive trust arose in 1954, 
it would be one that arose on account of a wrong, rather than on 
account of a consensual arrangement. Therefore, it found that 
the cause of action on the constructive trust accrued at the time 
it was created, which was in 1954, when the home place was 
transferred to Edward. Appellants contend that the cause of 
action did not accrue until Edward’s repudiation of the trust 
upon his death on February 28, 1997. Under Fleury v. Chrisman, 
supra, in order for a cause of action based on a constructive trust 
to accrue at the time of repudiation, the constructive trust must 
be one that arose out of a consensual arrangement. 

Appellants assign that the trial court erred in finding that a 
constructive trust cannot be a consensual trust. This is not what 
the trial court found. Rather, the trial court found that in the case 
at bar, there was no evidence of a trust formed by a consensual 
arrangement when Edward received title to the home place in 
1954. The trial court found that if a constructive trust was estab- 
lished when Edward took title to the home place, based on the 
evidence, it would have to be a trust established on account of 
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an alleged wrong committed by Edward, rather than a trust 
established by consent. 

[13] Appellants have argued to this court that the 1954 
transfer to Edward created a constructive trust that grew out of 
a consensual arrangement. However, appellants’ only allega- 
tion in their amended petition as to the creation of a construc- 
tive trust was that a constructive trust was created because 
Edward obtained title to the home place “by fraud, misrepre- 
sentation or an abuse of an influential or confidential relation- 
ship.” The amended petition does not allege that the 1954 
transfer created a constructive trust by consent. Appellants 
apparently now attempt to assert this theory due to the trial 
court’s conclusion that a cause of action does not accrue on a 
constructive trust that arises out of a consensual arrangement 
until the time of repudiation. Where a particular theory of the 
case is not stated in a plaintiff’s petition, he or she cannot raise 
it for the first time on appeal. Gustin v. Scheele, 250 Neb. 269, 
549 N.W.2d 135 (1996); Gibb v. Strickland, 245 Neb. 325, 513 
N.W.2d 274 (1994). 

Even if a consensual arrangement theory had been raised 
before the trial court, the evidence does not support it. 
Appellants admit that there is no proof that Edward’s siblings 
consented to the transfer of the home place in advance of the 
1954 deed to Edward. However, they contend that the consent of 
Edward’s siblings can be inferred from the fact that the siblings 
took no action to challenge Edward’s ownership of the home 
place for his lifetime. 

Assuming without deciding that consent could have occurred 
after the transfer to Edward, we find that there is no evidence 
that Edward’s siblings ever consented to the transfer of the home 
place to Edward. Rather, the evidence indicates that upon learn- 
ing about the transfer, Edward’s siblings were surprised and 
upset about the transfer. However, they did not confront Edward 
or Minnie, but, instead, chose to remain silent. Under the facts 
of this case, their silence does not indicate their consent because 
the evidence shows they were upset about the transfer to 
Edward. Rather, the silence of Edward’s siblings and their fail- 
ure to take any action to challenge the transfer to Edward indi- 
cates their failure to assert their nights. 
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Therefore, if a constructive trust was established in 1954, it 
would be one that arose out of a wrong, not one that arose out of 
a consensual arrangement. Appellants’ cause of action based on 
a constructive trust accrued when the trust relation was created. 
The trust relation was created in 1954, when the home place was 
transferred to Edward. The trial court did not err in concluding 
that the cause of action based on the constructive trust accrued in 
1954, when the home place was transferred to Edward. 

[14] We conclude that the trial court was correct in granting 
appellee’s motion for summary judgment on the basis of the statute 
of limitations. This conclusion is dispositive of the case. We do not 
address the other assignments of error raised by the parties, as an 
appellate court is not required to engage in an analysis which is not 
needed to adjudicate the case and controversy before it. Brockhaus 
v. Lambert, ante p. 160, 608 N.W.2d 588 (2000). 


CONCLUSION 

There are genuine issues of fact as to whether a resulting trust 
was created when Minnie purchased the home place in 1928. 
There are also genuine issues of fact as to whether a construc- 
tive trust was established when the same home place was trans- 
ferred from Minnie to Edward in 1954. However, appellants’ 
claims are barred by the statute of limitations. 

AFFIRMED. 


THE AIRPORT AUTHORITY OF THE VILLAGE 
OF GREELEY, NEBRASKA, A BODY POLITIC AND 
CORPORATE, APPELLEE, V. MARVIN W. AND 
Mary C. DUGAN, APPELLANTS. 

612 N.W.2d 913 


Filed June 30, 2000. No. S-99-191. 


1. Injunction: Equity. An action for an injunction sounds in equity. 

2. Equity: Appeal and Error. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record, reaching a conclusion independent of the 
findings of the trial court. 

3. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 
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4. Final Orders: Appeal and Error. A party may appeal from a court’s order only if 
the decision is a final, appealable order. 
5. :___. An order is final if it affects a substantial right and (1) determines the action 


and prevents a judgment, (2) is made during a special proceeding, or (3) is made on a 
summary application in an action after judgment is rendered. 

6. __:___. When an order affects the subject matter of the litigation, by diminishing a 
claim or or defense available to a defendant, this affects a substantial right. 

7. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 


Appeal from the District Court for Greeley County, RONALD 
D. OLBERDING, Judge, on appeal thereto from the County Court 
for Greeley County, ALAN L. BRODBECK, Judge. Judgment of 
District Court reversed, and cause remanded with directions. 


Steven M. Curry, of Sampson, Curry & Hummel, P.C., for 
appellants. 


William J. Panec for appellee. 


HEnprRy, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
Marvin W. and Mary C. Dugan appeal from an order of the 
district court for Greeley County which denied their application 
for an injunction and granted a writ of assistance to the Airport 
Authority of the Village of Greeley, Nebraska. 


SCOPE OF REVIEW 
[1] An action for an injunction sounds in equity. Central 
States Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832 (1999). 
[2] In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record, reaching a conclusion 
independent of the findings of the trial court. Cao v. Nguyen, 
258 Neb. 1027, 607 N.W.2d 528 (2000). 


FACTS 
The Greeley Airport Authority (hereinafter referred to as 
“former airport authority”) was created by the village of Greeley 
on July 20, 1971. In 1991, the former airport authority instituted 
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condemnation proceedings to enlarge the municipal airport. Part 
of this expansion included the condemnation of real estate 
located in Section 2, Township 18 North, Range 11 West of the 
6th P.M., Greeley. County, Nebraska. This property was owned 
by the Dugans, who refused to sell the land to the former airport 
authority. The former airport authority then attempted to obtain 
the real estate through condemnation. 

In July 1994, Marvin Dugan petitioned the Greeley County 
District Court, alleging that the former airport authority was no 
longer a legal entity and should be dissolved. In support of his 
position, Dugan relied upon Neb. Rev. Stat. § 3-502 (Supp. 
1971), which provided that an airport authority’s board and its 
corporate existence should continue only for a period of 20 
years from the date of appointment of the members and there- 
after until all its liabilities have been met and its bonds have 
been paid in full or have otherwise been discharged. 

The district court denied the relief that Marvin Dugan sought 
in his petition. However, in an unpublished opinion filed 
October 29, 1996, the Nebraska Court of Appeals reversed on 
the basis that the former airport authority had failed to prove its 
continuing corporate existence after May 10, 1994, which was 
the point 20 years after its inception at which the former airport 
authority had no outstanding liabilities that would justify its 
continued existence. See Dugan v. Greeley Airport Auth., 96 
NCA No. 42, case No. A-95-352 (not designated for permanent 
publication). 

In its continuing attempts to expand the Greeley Municipal 
Airport, the board of trustees of the village of Greeley “acti- 
vated” the former airport authority on December 3, 1996. The 
newly activated airport authority became known as the Airport 
Authority of the Village of Greeley, Nebraska (hereinafter 
referred to as “new airport authority”). The new airport author- 
ity board approved condemnation proceedings on June 3, 1997. 
The board of trustees of the village of Greeley approved the new 
condemnation proceedings on June 25. 

On October 23, 1997, the new airport authority filed a peti- 
tion for appointment of appraisers to assess the damages which 
the Dugans would sustain by reason of the condemnation pro- 
ceedings. The same day, the county court for Greeley County 


AIRPORT AUTH. OF VILLAGE OF GREELEY v. DUGAN 863 
Cite as 259 Neb. 860 


appointed three appraisers for purposes of assessing damages 
which the Dugans would sustain by reason of the appropriation 
of the property and the related easements. The court also noti- 
fied the Dugans that the petition for appointment of appraisers 
had been granted. The Dugans subsequently moved to dismiss, 
alleging that the new airport authority had failed to comply with 
chapter 25, article 25, of the Nebraska Revised Statutes by 
neglecting to give notice of its intention to acquire the real estate 
at least 45 days prior to beginning the negotiations; failed to 
hold a public meeting on the proposed acquisition at least 30 
days prior to the negotiations with the Dugans; and failed to give 
proper notice of the hearing as required by law. The court denied 
the motion. 

The return filed by the appraisers on February 19, 1998, con- 
cluded that the damages sustained as a result of the appropria- 
tion of title to the property and easements or any interest therein 
would amount to $55,551.50. This amount was calculated by 
multiplying 157.29 acres by $350 and then adding $500 for the 
easements. 

On March 2, 1998, the Dugans appealed the assessment of 
damages to the district court for Greeley County. On appeal, the 
Dugans’ first cause of action alleged, inter alia, that the new air- 
port authority failed to comply with the provisions of chapter 25, 
article 25, in that it (1) failed to give notice to the Dugans of its 
intention to acquire the real estate at least 45 days prior to the 
beginning negotiation for such acquisition, (2) failed to hold a 
public meeting on the proposed acquisition at least 30 days prior 
to negotiation and give proper notice thereof, and (3) failed to 
attempt to negotiate with the Dugans prior to filing its petition in 
the county court. The Dugans’ second cause of action alleged that 
the award of damages by the appraisers was not just compensa- 
tion for the taking of their property. The Dugans requested that the 
new airport authority be enjoined from entering upon their land or 
from acquiring any interest in the property as the result of the 
actions and, in the alternative, for judgment in the amount of 
actual damages sustained in the taking, reasonable attorney fees, 
and costs in the event that the condemnation was allowed. 

The Dugans subsequently filed an application for an injunc- 
tion, alleging that the actions of the new airport authority were 


864 259 NEBRASKA REPORTS 


without legal authority for the reasons that it had failed to com- 
ply with the provisions of chapter 25, article 25, and that it 
failed to give proper notice of the hearings, as required by Neb. 
Rev. Stat. § 25-2504 (Reissue 1995). The Dugans alleged an 
illegal taking of the property by the new airport authority which 
would result in irreparable injury and damage to the Dugans’ 
right in the property. 

On June 9, 1998, the new airport authority petitioned for writ 
of assistance in accordance with the provisions of Neb. Rev. 
Stat. § 76-711 (Reissue 1996). The airport authority requested 
that it be placed in possession of the land described in the peti- 
tion and that an order be entered directing the Dugans to peace- 
ably give up possession of the area condemned and to in no way 
interfere with, hinder, or prevent the airport authority from 
entering upon the land. 

The district court denied the injunction and granted the writ 
of assistance. The court concluded that “[dJuring the period 
from May 10, 1994, to the date the mandate was returned by the 
Court of Appeals to this Court, some time after October 29, 
1997 [sic],” the former airport authority was a de facto body 
politic and corporate. The court concluded therefore that all acts 
of the airport authority during that time were totally valid and 
that the notice given was sufficient to comply with the provi- 
sions of chapter 25, article 25. The Dugans timely appealed. 


ASSIGNMENTS OF ERROR 
The Dugans assert that the district court erred in overruling 
their request for an injunction and in granting a writ of assis- 
tance to the new airport authority. 


ANALYSIS 

The following issues are relevant to our consideration: 
whether the order denying the injunction and granting the writ 
of assistance is a final, appealable order; whether the new air- 
port authority must bring the condemnation action in the name 
of the village of Greeley; whether the actions of the former air- 
port authority apply to the subsequent condemnation action; and 
whether the new airport authority complied with the require- 
ments of chapter 25, article 25. 
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[3-5] We first consider whether the order which granted the 
writ of assistance and denied the injunction is a final, appealable 
order. Before reaching the legal issues presented for review, it is 
the duty of an appellate court to determine whether it has juris- 
diction over the matter before it. Greater Omaha Realty Co. v. 
City of Omaha, 258 Neb. 714, 605 N.W.2d 472 (2000). A party 
may appeal from a court’s order only if the decision is a final, 
appealable order. Raney v. Blecha, 258 Neb. 731, 605 N.W.2d 
449 (2000). An order is final if it affects a substantial right and 
(1) determines the action and prevents a judgment, (2) is made 
during a special proceeding, or (3) is made on a summary appli- 
cation in an action after judgment is rendered. City of Omaha v. 
Morello, 257 Neb. 869, 602 N.W.2d 1 (1999). The district court 
granted the writ of assistance, but it has not yet determined the 
merits of the Dugans’ appeal. 

[6] When an order affects the subject matter of the litigation, 
by diminishing a claim or defense available to a defendant, this 
affects a substantial right. Hernandez v. Blankenship, 257 Neb. 
235, 596 N.W.2d 292 (1999). The district court’s order placed the 
new airport authority in possession of the property at issue. In 
Monarch Chemical Works, Inc. v. City of Omaha, 203 Neb. 33, 
277 N.W.2d 423 (1979), the owner of an industrial property filed 
an action to enjoin condemnation proceedings allegedly instituted 
under the authority of a community development law. The district 
court permanently enjoined the condemnation proceedings, and 
the city appealed. We held that an injunction is a proper form of 
remedy in which to present the question of unlawful or improper 
exercise of the power of eminent domain and that proof of the 
attempt to so deprive a private citizen of his or her property made 
the resulting damage irreparable and the legal remedy inadequate. 

In Burger v. City of Beatrice, 181 Neb. 213, 147 N.W.2d 784 
(1967), the city instituted condemnation proceedings to take 
restrictive easements over the plaintiffs’ land, and the plaintiffs 
sought to enjoin the condemnation proceedings. In addressing 
the city’s argument that an injunction was not a proper remedy, 
we stated that “[t]his court is committed to the rule that injunc- 
tion is a proper action in which to present the question of unlaw- 
ful or improper exercise of the power of eminent domain.” Jd. at 
217, 147 N.W.2d at 788. 
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In Greater Omaha Realty Co., the city petitioned to condemn 
property which was the subject of proposed redevelopment, and 
the property owners brought separate actions for declaratory 
judgment that the takings were unconstitutional. In the declara- 
tory judgment actions, the trial court granted summary judgment 
in favor of the city and other defendants, and the property own- 
ers appealed. During the appeal, construction on the property 
continued. The property owners did not request a stay of con- 
demnation proceedings or a temporary injunction pending the 
outcome of the appeal. At the time the case was argued before 
this court, construction of the three-story building had been 
completed, and the city had taken possession of the property. We 
held that because of the equitable relief that was sought, the 
appeals were moot. The takings that the property owners 
claimed were unconstitutional had already occurred, and there- 
fore, equitable relief was not available because equity would not 
seek to declare unlawful an action that had already been 
completed. 

Here, the Dugans have requested equitable relief before the 
project and construction have been commenced. We therefore 
conclude that the denial of a temporary injunction in the con- 
demnation proceeding is an order that affects a substantial right 
and determines the action with regard to the request for equi- 
table relief. The order of the district court was final and there- 
fore appealable. 

We next consider whether the district court erred in denying 
the application for an injunction. The Dugans assert that they are 
entitled to an injunction because the new airport authority failed 
to comply with the provisions of chapter 25, article 25, by 
neglecting to give notice of its intention to acquire the real estate 
at least 45 days prior to beginning the negotiations; failed to 
hold a public meeting on the proposed acquisition at least 30 
days prior to the negotiations with the Dugans; and failed to give 
proper notice of the hearing as required by law. The Dugans 
allege that they will suffer irreparable injury from the taking of 
the real estate by the airport authority. 

Section 3-502 (Reissue 1997) provides that any city may cre- 
ate an airport authority to be managed and controlled by a 
board, which board, when and if appointed, shall have full and 
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exclusive jurisdiction and control over all facilities owned or 
thereafter acquired. The existence of an airport authority is 
dependent upon the city which created it, and it is an agency of 
that city. See Airport Authority of City of Millard v. City of 
Omaha, 185 Neb. 623, 177 N.W.2d 603 (1970). Municipal air- 
port authorities are authorized to acquire property by condem- 
nation for establishing airports. See Seward County Board of 
Commissioners v. City of Seward, 196 Neb. 266, 242 N.W.2d 
849 (1976). Every airport authority has the power to sue and be 
sued and, pursuant to Neb. Rev. Stat. §§ 3-503 (Reissue 1997) 
and 3-504(4) (Cum. Supp. 1998), has authority to acquire in the 
name of the city, by purchase or condemnation, real property or 
rights or easements therein necessary or convenient for its cor- 
porate purposes. 

There are certain notice requirements that must be satisfied 
when private property is acquired for public use. Any agency 
which proposes to acquire private property for a public purpose 
shall give notice of such proposed acquisition at least 45 days 
before beginning negotiations for such acquisition. The notice 
shall be directed to each owner of property over or across which 
any right or interest is to be acquired and shall be deemed prop- 
erly given if delivered personally or mailed by registered or cer- 
tified mail addressed to the property owner and to the address 
shown on the tax records in the office of the county treasurer. 
Neb. Rev. Stat. § 25-2503 (Reissue 1995). In addition, 
§ 25-2504 provides: 

After giving notice pursuant to section 25-2503, the 
agency shall hold a public hearing on the proposed project 
and acquisition at least thirty days before beginning nego- 
tiations for such acquisition. .. . 

At the hearing, the agency shall explain the nature of 
and necessity for the project for which it seeks to acquire 
property, the reasons for selecting the particular location or 
route, the right of each owner of property to be represented 
by an attorney and to negotiate and accept or reject the 
offer of damages which will be sustained by the proposed 
acquisition, and the right to require that such damages be 
determined pursuant to the procedures for acquisition by 
eminent domain. 
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The purpose of the hearing provided for in the uniform procedure 
for acquiring property for public use is merely to explain the tak- 
ing and to inform landowners of their procedural rights. See 
Seward County Board of Commissioners v. City of Seward, supra. 

In denying the injunction and granting the writ of assistance, 
the district court determined that notice of the airport project 
and the intended acquisition of land owned by the Dugans had 
been satisfied by a letter to the Dugans from the former airport 
authority dated March 17, 1994. The court further found that a 
legal notice published in “The Greeley Citizen,” stating the time, 
date, and place of the special meeting to be held on April 18, 
was sufficient to comply with § 25-2504. The court concluded 
that the new airport authority had the benefit of the actions taken 
by the former airport authority. 

An action for an injunction sounds in equity. Central States 
Found. v. Balka, 256 Neb. 369, 590 N.W.2d 832 (1999). In an 
appeal of an equity action, an appellate court tries factual ques- 
tions de novo on the record, reaching a conclusion independent 
of the findings of the trial court. Cao v. Nguyen, 258 Neb. 1027, 
607 N.W.2d 528 (2000). Therefore, we will independently con- 
sider the findings of the district court. 

[7] Sections 3-503 and 3-504(4) provide that the airport 
authority may acquire real property in the name of the city in 
which it was established. Statutory interpretation presents a 
question of law, in connection with which an appellate court has 
an obligation to reach an independent conclusion irrespective of 
the decision made by the court below. Philpot v. Aguglia, ante p. 
573, 611 N.W.2d 93 (2000). In Seward County Board of 
Commissioners v. City of Seward, 196 Neb. 266, 267-68, 242 
N.W.2d 849, 851 (1976), the eminent domain proceedings were 
instituted in an action entitled “City of Seward, Nebraska, for 
and on behalf of the Seward Airport Authority, condemners, v. 
Edward W. Brinkmeyer, Jr. . . . condemnees.” We conclude that 
the action in this case should have been commenced by the vil- 
lage of Greeley for and on behalf of the new airport authority. 

Next, we address whether there was proper and sufficient 
notice regarding the condemnation. The notices given by the 
former airport authority do not apply to the notices required to 
be given by the new airport authority. The Court of Appeals 
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determined that the former airport authority ceased its existence 
after May 10, 1994. See Dugan v. Greeley Airport Auth., 96 
NCA No. 42, case No. A-95-352 (not designated for permanent 
publication). Therefore, after the decision of the Court of 
Appeals was filed on October 29, 1996, no activity could be 
attributed to the former airport authority. 

The parties agree that the new airport authority was created 
by resolution of the village board of trustees on December 3, 
1996. Although the record does not establish whether the new 
airport authority was properly created, assuming without decid- 
ing that this airport authority was properly created, we proceed 
to address whether it complied with the notice requirements of 
chapter 25, article 25. 

No legal action can be maintained by a corporation after it 
has been dissolved and no longer exists as a corporate entity. 
See Farmers Union Co-op Assn. v. Mid-States Constr. Co., 212 
Neb. 147, 322 N.W.2d 373 (1982). The new airport authority 
was required to comply with the notice requirements set forth in 
chapter 25, article 25. The notices given by the former airport 
authority were not valid as to the actions of the new airport 
authority. Therefore, the district court erred in determining that 
the notice requirements had been satisfied. 

The district court should have granted the Dugans’ request for 
an injunction. 

When it appears by the petition that the plaintiff is enti- 
tled to the relief demanded, and such relief or any part 
thereof consists in restraining the commission or continu- 
ance of some act, the commission or continuance of which 
during the litigation would produce great or irreparable 
injury to the plaintiff, or when, during the litigation, it 
appears that the defendant is doing, or threatens, or is 
about to do, or is procuring or suffering to be done, some 
act in violation of the plaintiff’s rights respecting the sub- 
ject of the action and tending to render the judgment inef- 
fectual, a temporary injunction may be granted to restrain 
such act.... 

Neb. Rev. Stat. § 25-1063 (Reissue 1995). We conclude that the 
underlying action should have been brought in the name of the 
village of Greeley for or on behalf of the new airport authority and 
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that the new airport authority, if duly created, has not complied 
with the notice requirements set forth in §§ 25-2503 and 25-2504. 

For the reasons set forth herein, we conclude that the actions 
by the new airport authority constitute an unlawful taking of the 
Dugans’ property. We therefore reverse the judgment of the dis- 
trict court which granted a writ of assistance and denied the tem- 
porary injunction. Since the action has not been brought in the 
name of the village of Greeley as required by law and proper 
notice has not been given as required by chapter 25, article 25, 
of the Nebraska Revised Statutes, such condemnation proceed- 
ings are fatally defective. We therefore remand the cause with 
directions that the district court enter an order reversing the 
order of condemnation entered by the county court and directing 
the county court to dismiss the proceedings. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JOHN Morris, APPELLEE AND CROSS-APPELLANT, V. 
ROCHESTER MIDLAND CORPORATION, 
APPELLANT AND CROSS-APPELLEE. 

612 N.W.2d 921 


Filed June 30, 2000. No. S-99-337. 


1. Directed Verdict: Appeal and Error. With regard to the overruling of a motion for 
directed verdict made at the close of all the evidence, appellate review is controlled 
by the rule that a directed verdict is proper only where reasonable minds cannot dif- 
fer and can draw but one conclusion from the evidence, where an issue should be 
decided as a matter of law. 

2. Jury Instructions: Appeal and Error. On appellate review, jury instructions must 
be read together; they must be read conjunctively, rather than separately in isolation. 

3. __:___. Jury instructions are subject to the harmless error rule, and an erroneous jury 
instruction requires reversal only if the error adversely affects the substantial rights of 
the complaining party. 

4. Employer and Employee: Wages: Penalties and Forfeitures. Under Neb. Rev. 
Stat. § 48-1232 (Reissue 1998), it is discretionary with the court whether to order the 
emproyst to pay to the common school fund an amount equal to the judgment. 

5. __:__:__. Neb. Rev. Stat. § 48-1232 (Reissue 1998) should not be invoked where 
there is a reasonable dispute as to the fact that wages are owed or as to the amount of 
the wages. 


Appeal from the District Court for Douglas County: MICHAEL 
W. AmMDoR, Judge. Affirmed. 
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D.C. Bradford, of Bradford, Coenen & Welsh, for appellant. 


Frederick S. Cassman, of Abrahams, Kaslow & Cassman, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

John Morris brought suit under the Nebraska Wage Payment 
and Collection Act, Neb. Rev. Stat. § 48-1228 et seq. (Reissue 
1998), against his former employer, Rochester Midland 
Corporation (Rochester), to recover commissions allegedly due 
for contracts on file at the time of his termination of employ- 
ment. The district court overruled Rochester’s motion for 
directed verdict, and the jury returned a verdict for Morris. We 
affirm. 


BACKGROUND 

Morris worked as an industrial chemical salesperson for 
Rochester in its water energy division. He earned a commission 
of 40 percent of the gross profit from his sales. Morris solicited 
contracts with schools, hospitals, large food processing and 
manufacturing companies, and other entities in need of water 
treatment. His duties entailed calling on prospective customers, 
testing water samples, and determining their chemical needs. 

Morris had two methods of selling chemicals. An ordinary 
sale involved the sale of chemicals by the drum or by the pack- 
age, for which Morris would be paid a commission when the 
chemicals were shipped. Alternatively, a “team contract” 
required Morris to determine the customers’ needs for a 1-, 3-, 
or 5-year period. In the case of a team contract, Morris would 
determine the appropriate amount of chemicals for the contract 
period. Rochester and the customer would then commit to a 
long-term contract for a set price. The customer would be billed 
on a monthly, quarterly, or semiannual basis. Chemicals would 
be delivered to the customer as needed, rather than on a corre- 
sponding monthly, quarterly, or semiannual basis. If a customer 
needed more chemicals during the life of the contract than 
Morris had projected, the extra chemicals would be provided 
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without further charge. Under a team contract, Morris received 
his commission when the customer paid, rather than at the time 
of shipment. 

At the time of Morris’ termination of employment, he had 11 
accounts on which he had not been paid commission. Of those 11 
accounts, 9 were team contracts, which committed Rochester to 
future delivery of chemicals for the respective contract periods. 
At trial, Morris argued that he was entitled to full commission on 
all 11 accounts. Rochester argued that Morris was only entitled 
to commission on chemicals that had been shipped at the time of 
‘ his termination of employment. The jury found in favor of Morris 
and awarded him damages in the amount of $142,797. 


ASSIGNMENTS OF ERROR 

Rochester assigns as error the district court’s failure to direct 
a verdict on the issue of Morris’ right to commissions on future 
orders and inclusion of the term “‘and contracts” in jury instruc- 
tion No. 7. 

Morris assigns, on cross-appeal, the district court’s error in 
failing to assess either an amount equal to the judgment or two 
times the amount of the judgment pursuant to § 48-1232. 


STANDARD OF REVIEW 

[1} With regard to the overruling of a motion for directed ver- 
dict made at the close of all the evidence, appellate review is 
controlled by the rule that a directed verdict is proper only 
where reasonable minds cannot differ and can draw but one con- 
clusion from the evidence, where an issue should be decided as 
a matter of law. Ratigan v. K.D.L., Inc., ante p. 283, 609 N.W.2d 
376 (2000). 


ANALYSIS 


MOTION FOR DIRECTED VERDICT 
Morris brought suit against Rochester under the Nebraska 
Wage Payment and Collection Act, which provides in part that 
“(a]n employee having a claim for wages which are not paid 
within thirty days of the regular payday designated or agreed 
upon may institute suit for such unpaid wages in the proper 
court.” § 48-1231. Under § 48-1229(4), “[wJages shall include 
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commissions on all orders delivered and all orders on file with 
the employer at the time of termination of employment less any 
orders returned or canceled at the time suit is filed.’ Because 
Morris worked for Rochester as a straight commission salesper- 
son, the main issue at trial was whether he had “orders on file” 
at the time of his termination of employment. 

Whether or not there were orders.on file at the time of Morris’ 
termination of employment was a question of fact. In light of the 
conflicting evidence that the parties introduced at trial, the dis- 
trict court properly submitted the issue to the jury. In particular, 
Morris introduced evidence that an agreement between 
Rochester and the Omaha Public Schools (OPS) was for a 
period of 5 years. On direct, Morris testified that the contract 
with OPS was for 5 years. In addition, exhibit 8, an internal 
Rochester document, refers to the agreement with OPS as a “5 
Year Water Energy Contract.” Exhibit 9, an internal Rochester 
newsletter, mentions Morris’ achievement on “the contract with 
a major school district for their Water Energy needs, getting a 
five-year agreement worth over $700,000.” In addition, Morris 
read into evidence the deposition testimony of Ronald A. 
Cappello, Rochester’s regional manager, in which Cappello 
referred to the OPS agreement as a 5-year contract. Morris also 
read into evidence the deposition testimony of Michael Gerrard 
Carlin, Rochester’s regional distributor manager, in which 
Carlin admitted that Rochester considered the OPS agreement to 
be a 5-year contract. 

In contrast, Rochester introduced evidence to show that the 
agreement with OPS was for 1 year with a renewal option, rather 
than for 5 years. Exhibit 7, the invitation to Rochester to bid for 
OPS’ business, states that the “[c]ontract shall be for a period of 
one year at a fixed price with four, one-year renewals on the 
agreement of both parties.” 

The invitation to bid, however, did not constitute a written 
contract between Rochester and OPS. Rather, the invitation to 
bid was issued by OPS to all water treatment companies that 
wished to bid on OPS’ water treatment specifications. The 
record does not contain a written response to OPS’ invitation to 
bid. Morris testified, however, that OPS’ invitation to bid and the 
bid that he turned in had some subtle differences. On cross- 
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examination, Morris explained that OPS’ invitation to bid was 
used as a guideline, but it was not followed exactly. 

In light of the foregoing evidence introduced by the parties, it 
is clear that reasonable minds could draw different conclusions 
as to whether there were “orders on file” at the time of Morris’ 
termination of employment. See § 48-1229(4). We determine, 
therefore, that the district court did not err in overruling 
Rochester’s motion for directed verdict. The issue of whether 
there were orders on file was a factual issue for the jury to 
decide. Rochester was not entitled to have the issue decided as 
a matter of law, and we conclude that the district court did not 
err in denying its motion for a directed verdict. 


JuRY INSTRUCTIONS 

Jury instruction No. 7 informed the jury in part that to 
recover, Morris had to prove by a greater weight of the evidence 
“{t]hat as of the date of the termination of this employment, 
there was due and owing to [Morris] from [Rochester] commis- 
sions on orders delivered and contracts and orders on file with 
[Rochester], no part of which has been paid.” Rochester argues 
that in light of the statutory definition of “wages,” the district 
court erred by including the language “and contracts” in jury 
instruction No. 7. See § 48-1229(4). 

[2,3] On appellate review, jury instructions must be read 
together; they must be read conjunctively, rather than separately 
in isolation. Nelson v. Lusterstone Surfacing Co., 258 Neb. 678, 
605 N.W.2d 136 (2000). Jury instructions are subject to the 
harmless error rule, and an erroneous jury instruction requires 
reversal only if the error adversely affects the substantial rights 
of the complaining party. Jd. 

Even if inclusion of the term “and contracts” in instruction 
No. 7 had prejudicially harmed Rochester, an issue which we do 
not decide, instruction No. 10 contained language that was sub- 
stantially similar to the contested language in instruction No. 7. 
Instruction No. 10 provided: 

A person who is employed as a sales representative and 
whose compensation is based on a commission on sales 
procured from customers is entitled to be paid commis- 
sions on all orders delivered and all orders or contracts on 
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file with the employer at the time of termination of his 
employment, less any orders returned or cancelled at the 
time suit is filed. 

(Emphasis supplied.) 

However, Rochester neither assigned nor argued any error as 
to instruction No. 10. Therefore, any error by the district court 
in including the term “and contracts” in instruction No. 7 was 
harmless; the jury received substantially the same instruction in 
No. 10, which Rochester did not appeal. 


Morris’ Cross-APPEAL 

On cross-appeal, Morris contends that the district court erred 
in failing to assess either an amount equal to the judgment or 
two times the amount of the judgment pursuant to § 48-1232. 
Section 48-1232 provides: 

If an employee establishes a claim and secures judgment 
on such claim under section 48-1231: (1) An amount equal 
to the judgment may be recovered from the employer; or 
(2) if the nonpayment of wages is found to be willful, an 
amount equal to two times the amount of unpaid wages 
shall be recovered from the employer. Any amount recov- 
ered pursuant to subdivision (1) or (2) of this section shall 
be placed in a fund to be distributed to the common 
schools of this state. 

[4,5] We have previously held that under § 48-1232, it is dis- 
cretionary with the court whether to order the employer to pay 
to the common school fund an amount equal to the judgment. 
Suess v. Lee Sapp Leasing, 229 Neb. 755, 428 N.W.2d 899 
(1988). Section 48-1232 should not be invoked where there is a 
reasonable dispute as to the fact that wages are owed or as to the 
amount of the wages. Id. 

The district court correctly declined Morris’ request to have 
Rochester pay an amount equal to or double the amount of the 
judgment. There were factual issues as to whether Morris had 
procured contracts and, if he had, whether those contracts con- 
stituted orders on file. 


CONCLUSION 
The parties introduced conflicting evidence on issues of fact. 
Therefore, the district court did not err by overruling 
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Rochester’s motion for summary judgment. If the district court 
erred by giving instruction No. 7, the error was harmless and not 
prejudicial. Finally, the district court did not abuse its discretion 
by denying Morris’ request for requiring Rochester to pay under 
§ 48-1232. Therefore, we affirm. 

AFFIRMED. 


RANDALL E. LANGEMEIER, APPELLEE, V. URWILER OIL & 
FERTILIZER, INC., AND CARDINAL MART INC., APPELLANTS. 
613 N.W.2d 435 


Filed June 30, 2000. No. S-99-482. 


1. Specific Performance: Equity: Appeal and Error. An action for specific perfor- 
mance sounds in equity, and on appeal, an appellate court tries factual questions de 
novo on the record and, as to questions of both fact and law, is obligated to reach a 
conclusion independent from the conclusion reached by the trial court. 

2. Parties: Jurisdiction: Waiver. The presence of necessary parties is jurisdictional and 
cannot be waived, and if such persons are not made parties, then the district court has 
no jurisdiction to determine the controversy. 

3. Contracts: Real Estate: Specific Performance: Parties. In an action seeking spe- 
cific performance of a real estate purchase agreement, persons claiming title to the 
property which is the subject of the purchase agreement are indispensable parties. 

4. Parties. When the determination of a controversy cannot be had without the presence 
of other parties, the trial court must order them to be brought in. 


Appeal from the District Court for Cedar County: MAURICE 
REDMOND, Judge. Vacated and dismissed. 


George H. Moyer, Jr., of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellants. 


Vince Kirby for appellee. 


HEnpry, C.J., WRIGHT, CONNOLLY, STEPHAN, McCorRMACK, 
and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
Urwiler Oil & Fertilizer, Inc. (Urwiler Oil), and Cardinal 
Mart Inc. (collectively referred to as “defendants”) appeal the 
order of the district court for Cedar County granting Randall E. 
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Langemeier, as seller, specific performance of a real estate pur- 
chase agreement and compelling defendants, as buyers, to com- 
ply with the terms of such purchase agreement. For the reasons 
set forth below, we vacate the decision of the district court and 
dismiss the appeal. 


STATEMENT OF FACTS 
On June 27, 1995, Langemeier and Urwiler Oil entered into a 
purchase agreement for the following described real property: 
That part of Outlot One (1) of Second Addition to the City 
of Randolph, Cedar County, Nebraska, described as fol- 
lows: Beginning at the Northwest corner of Block 2, 
Second Addition; Thence North 134 feet to the point of 
beginning; Thence East at right angles 162 feet; Thence 
South at right angles 18 feet; Thence East at right angles 
150 feet; Thence North at right angles 230 feet to the South 
line of Federal Highway No. 20; Thence Southwesterly 
along the South line of Federal Highway No. 20; Thence to 
a point where the East line of Cedar Street in the City of 
Randolph, as extended North, intersects the South line of 
Federal Highway No. 20; Thence South along the East line 
of Cedar Street to the point of beginning, all in the City of 
Randolph, Cedar County, Nebraska. 
Langemeier operated a convenience store on the foregoing 
described property, sometimes referred to as the “Mini Mart.” 
The purchase agreement included all fixtures on the property 
together with all personal property “on premises on date of 
acceptance of [the purchase] agreement—list to be attached.” 
The purchase agreement which appears in the record does not 
have attached to it a list identifying the personal property. The 
sale price was $125,000, with a $1,000 downpayment, leaving a 
purchase price balance of $124,000. The sale was conditioned 
on Langemeier’s having marketable title, in fee simple, and 
Langemeier’s conveyance of title to Urwiler Oil by warranty 
deed “free and clear of all liens, encumbrances or special taxes 
levied or assessed.” 
Pursuant to the purchase agreement, Langemeier agreed to 
furnish to Urwiler Oil, within 15 days from the date of accep- 
tance of the purchase agreement, either a complete, certified 
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abstract of title or title insurance. Urwiler Oil agreed to deliver, 
15 days thereafter, a copy of an attorney’s opinion showing any 
defects in the title. Urwiler Oil further agreed under the pur- 
chase agreement to close the sale within 30 days of the delivery 
of the title abstract or title insurance, unless defects were found, 
or, in the event defects were found, within 10 days of the curing 
of such defects. 

On June 19, 1995, a title insurance commitment was prepared 
on the subject property. The commitment listed several matters 
with regard to the title, summarized as follows: 

(1) Langemeier and Vickie Langemeier were divorced on 
May 24, 1984, and Langemeier claimed to have been awarded 
the convenience store and the property on which it was situated 
in the divorce decree. The title insurance company required a 
quitclaim deed from Vickie Langemeier because the real prop- 
erty awarded to Langemeier in the Langemeiers’ divorce decree 
was identified by only a general description and not by a legal 
description. 

(2) On February 7, 1989, Rodney Zwygart had sued 
Langemeier, claiming to be Langemeier’s business partner with 
an undivided one-half interest in the partnership’s assets. In the 
lawsuit, Zwygart sought a division of partnership assets, which 
-assets allegedly included the convenience store. The title insur- 
ance company refused to issue title insurance against the litiga- 
tion, which litigation it considered an exception to title insur- 
ance because the litigation had not reached a judgment. 

Counsel for Urwiler Oil received a copy of the title insurance 
commitment on or about June 20, 1995. No written attorney’s 
opinion was sent to Langemeier by Urwiler Oil identifying title 
defects in the property that was the subject of the purchase 
agreement, although representatives of defendants testified that 
they had numerous conversations with Langemeier and his attor- 
ney about resolving the matters raised in the title insurance com- 
mitment, including the pending litigation case, Zwygart v. 
Langemeier, Cedar County District Court, docket No. 29, page 
45, which matters they believed created clouds on the title. 

On August 4, 1995, Zwygart filed a notice of lis pendens. The 
notice set forth that Zwygart claimed an interest in the real 
estate described in the notice, which interest was the subject of 
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the pending lawsuit between Zwygart and Langemeier. The 
notice contained a faulty legal description of the property which 
was the subject of the purchase agreement. 

Cardinal Mart was incorporated as a Nebraska corporation on 
or about August 15, 1995. Of Cardinal Mart’s three sharehold- 
ers, two are also shareholders in Urwiler Oil. Cardinal Mart took 
possession of the real estate described in the purchase agree- 
ment on August 15 and began operating the convenience store. 
As of August 15, Langemeier ceased to operate or do business 
as the Mini Mart. 

A closing on the purchase agreement was scheduled for 
August 18, 1995, but Langemeier did not appear at the closing 
because he understood it was cancelled due to the existing 
clouds on the title. Representatives of defendants, however, did 
appear at the scheduled closing. No closing took place on the 
purchase agreement on August 18 or subsequent thereto. In 
August and September, nominal payments were made by 
Cardinal Mart to Langemeier, which payments Cardinal Mart’s 
representatives described as rent payments. Witnesses testified 
at trial that the parties continued to discuss the sale and the title 
matters during August, September, and October. 

On October 17, 1995, defendants’ counsel notified 
Langemeier by letter that defendants were rescinding their offer 
to purchase the property described in the purchase agreement. 
On November 22, counsel for defendants notified Langemeier 
that on November 22, defendants had terminated their 
day-to-day tenancy of the convenience store and had removed or 
assigned to Cardinal Mart all inventory. 

On November 9, 1995, Langemeier filed his petition for spe- 
cific performance of the purchase agreement against defendants. 
On December 1, 1998, and continuing on December 2, a bench 
trial was held on Langemeier’s amended petition filed on March 
11, 1996, together with Urwiler Oil’s second amended answer to 
the petition, filed June 22, and Cardinal Mart’s fourth amended 
answer to the petition, filed August 27, 1998. 

Langemeier admitted at trial on December 1, 1998, that he no 
longer owned the property described in the purchase agreement, 
which is the subject of the instant action, and that the property 
was owned by his mother, Joann Langemeier. Langemeier testi- 
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fied, however, that he could carry out the terms of the purchase 
agreement and transfer title to the property the same day or the 
very next day. The record is unclear when Joann Langemeier 
acquired title to the property. Joann Langemeier was not a party 
to the case. 

With respect to the divorce decree, Langemeier testified that 
on August 15, 1995, an order nunc pro tunc had been entered by 
the district court in the divorce action, which order identified the 
real property awarded to Langemeier under the divorce decree 
using legal descriptions, including the property on which the 
convenience store was located. The record suggests that the 
nunc pro tunc order may have been issued without notice to 
Vickie Langemeier. 

With respect to the Zwygart litigation, Langemeier testified 
that the litigation was resolved in December 1995. The record in 
the instant appeal does not contain evidence other than 
Langemeier’s testimony that the Zwygart lawsuit has been 
concluded. 

Other witnesses testified that subsequent to the filing of the 
petition for specific performance, a federal tax lien and a judg- 
ment lien had been placed on the real estate that was the subject 
of the purchase agreement. The record further indicates that a 
mortgage on the real estate had been foreclosed and that the prop- 
erty had been sold. Before the sale was approved, however, 
Langemeier had redeemed the property from the foreclosure sale, 
evidently with funds supplied by his mother, Joann Langemeier. 

On April 2, 1999, the district court made its docket entry, 
granting Langemeier specific performance as requested in his 
petition and ordering the parties to perform the purchase agree- 
ment as written. Defendants appeal. 


ASSIGNMENTS OF ERROR 

On appeal, defendants have assigned two errors. Defendants 
claim the district court erred (1) in ordering specific perfor- 
mance of the purchase agreement and (2) in overruling defend- 
ants’ motion to dismiss made at the conclusion of Langemeier’s 
case. Because we resolve this appeal on the basis of the first 
assignment of error, we do not comment on defendants’ second 
assignment of error. 
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STANDARD OF REVIEW 

{1] An action for specific performance sounds in equity, and - 
on appeal, an appellate court tries factual questions de novo on 
the record and, as to questions of both fact and law, is obligated 
to reach a conclusion independent from the conclusion reached 
by the trial court. Marten v. Staab, 249 Neb. 299, 543 N.W.2d 
436 (1996); Snowdon Farms yv. Jones, 8 Neb. App. 445, 595 
N.W.2d 270 (1999). 


ANALYSIS 

Langemeier, as seller, filed the instant case seeking to compel 
defendants’ specific performance of the purchase agreement, by 
which action defendants would be ordered by judicial decree to 
purchase the property described in the purchase agreement from 
Langemeier and otherwise to comply with the terms of the pur- 
chase agreement. In their first assignment of error, defendants 
claim that the district court erred in ordering specific perfor- 
mance for numerous reasons, including that the district court 
was without jurisdiction to grant Langemeier the relief 
requested in his amended petition due to the absence of a nec- 
essary, indispensable party from the litigation. We agree with 
defendants that the district court erred in granting specific per- 
formance in this case in the absence of Joann Langemeier, title- 
holder of the subject property. 

In reviewing the record, we note that Langemeier no longer 
owns the property which is the subject of the purchase agreement 
and that his mother, Joann Langemeier, now owns the subject 
property. Although Langemeier testified that he could still com- 
ply with the terms of the purchase agreement, Joann Langemeier, 
as the current owner of the property which is the subject of this 
specific performance action, has an interest in the real estate and 
is a necessary party in order for the district court to consider 
Langemeier’s amended petition for specific performance. 

(2] The presence of necessary parties is jurisdictional and 
cannot be waived, and if such persons are not made parties, then 
the district court has no jurisdiction to determine the contro- 
versy. Robertson v. School Dist. No. 17, 252 Neb. 103, 560 
N.W.2d 469 (1997). See, also, Battle Creek State Bank v. 
Preusker, 253 Neb. 502, 571 N.W.2d 294 (1997). 
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(3] With regard to necessary parties to a specific performance 
action, the following has been recognized: 

The fundamental rule that all persons whose rights will 
be directly affected by a decree in equity must. . . be 
joined as parties plaintiff or defendant in order that com- 
plete justice may be done and that there may be a final 
determination of the rights of all parties interested in the 
subject matter of the controversy, governs the question of 
parties in suits for specific performance. All persons inter- 
ested in the contract or the property involved in the suit, or 
whose interests therein may be affected by the decree, are 
necessary parties and should be made parties to the spe- 
cific performance suit—otherwise, the court ordinarily 
will not enter a decree of specific performance. 

71 Am. Jur. 2d Specific Performance § 189 at 242 (1973). See, 
also, In re Estate of Layton, 212 Neb. 518, 323 N.W.2d 817 
(1982) (in specific performance action, persons claiming title to 
lands are indispensable parties). 

In James J. Parks Co. v. Lakin, 206 Neb. 184, 292 N.W.2d 21 
(1980), we considered the effect of the absence of necessary 
parties to a specific performance action in which the plaintiff 
sought an order directing the defendant to repurchase land. In 
James J. Parks Co., the plaintiff filed an action seeking specific 
performance of a repurchase agreement. The plaintiff had pur- 
chased 303 acres of citrus grove land from the defendant, and 
under the repurchase agreement, the plaintiff could, at its elec- 
tion, require the defendant to repurchase the property upon 30 
days’ notice. During the time period between the execution of 
the repurchase agreement and the filing of the specific perfor- 
mance action, other parties had acquired interests in portions of 
the property subject to the repurchase agreement. The district 
court dismissed the plaintiff’s action. 

In affirming the district court’s dismissal of the plaintiff’s 
petition for specific performance in James J. Parks Co., we 
stated that “[a] party seeking specific performance must show 
his right to the relief sought, including proof that he is ready, 
able, and willing to perform his obligations under the contract.” 
206 Neb. at 188, 292 N.W.2d at 24. We noted that under the 
record on appeal, the fact that others had acquired interests in 
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the property made unclear the extent of the plaintiff’s interest in 
the property that was the subject of the repurchase agreement. 
We made the following further observations: 

An equitable right may not be properly asserted in an 
action unless all of the necessary parties have been made 
parties to the action. ... 

An indispensable party is one who not only has an inter- 
est in the subject matter of the controversy, but who has an 
interest of such a nature that a final determination cannot 
be made without affecting his rights, or leaving the contro- 
versy in such condition that the final determination may be 
wholly inconsistent with equity and good conscience. 

Id. at 188-89, 292 N.W.2d 24-25. See, similarly, Johnson v. 
Mays, 216 Neb. 890, 346 N.W.2d 401 (1984). We affirmed the 
district court’s dismissal of the plaintiff’s petition for specific 
performance in James J. Parks Co., because we determined that 
based upon the evidence, there were indispensable parties who 
were not joined in the action, that these parties were not identi- 
fied in the record, and that their identities and ownership inter- 
ests were unknown, making an appellate order of joinder 
impossible. 

[4] In the instant case, it is apparent that Joann Langemeier 
has an interest in the subject property. Since her identity is 
known, her absence from the litigation can be solved by entry of 
an order by the district court ordering her to be added as a party. 
See Neb. Rev. Stat. § 25-323 (Reissue 1995) (when determina- 
tion of controversy cannot be had without presence of other par- 
ties, court must order them to be brought in). Defendants claim 
on appeal that there exist other parties with an interest in the 
subject property whose presence is required for a final determi- 
nation of the subject matter of the action. We cannot determine 
from the record on appeal the validity of defendants’ contention, 
and we, therefore, do not comment on it. Based on the forego- 
ing, we vacate the order of the district court granting 
Langemeier specific performance and dismiss the appeal. 


CONCLUSION 
In an action for specific performance of a real estate purchase 
agreement, it is fundamental that all persons with an interest in 
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the real estate that is the subject of the purchase agreement, 
whose rights to the real estate may be affected by the specific 
performance action, be made parties to the lawsuit. In the 
absence of an indispensable party, the district court is without 
jurisdiction to determine the controversy. For the reasons stated 
above, we vacate the order of the district court granting 
Langemeier specific performance and dismiss the appeal. 
VACATED AND DISMISSED. 
GERRARD, J., not participating. 


PAULA GAGNE, APPELLEE AND CROSS-APPELLANT, V. 
JAMES D. SEVERA, M.D., DOING BUSINESS AS OMAHA 
PsYCHIATRIC ASSOCIATES, APPELLANT AND CROSS-APPELLEE. 
612 N.W.2d 500 


Filed June 30, 2000. No. S-99-522. 


1. Verdicts: Appeal and Error. A civil verdict will not be set aside where evidence is 
in conflict or where reasonable minds may reach different conclusions or inferences, 
as it is within the jury’s province to decide issues of fact. 

2. Verdicts: Juries: Appeal and Error. A jury verdict will not be set aside unless 
clearly wrong, and it is sufficient if any competent evidence is presented to the jury 
upon which it could find for the successful party. 

3. Directed Verdict: Evidence: Appeal and Error. With regard to the overruling of a 
motion for a directed verdict made at the close of all the evidence, appellate review is 
controlled by the rule that a directed verdict is proper only where reasonable minds 
can draw but one conclusion from the evidence, where an issue should be decided as 
a matter of law. 

4. Breach of Contract: Damages. One injured by a breach of contract is entitled to 
recover all its damages, including the gains prevented as well as losses sustained, pro- 
vided the damages are reasonably certain and such as might be expected to follow the 
breach. 

5. Damages: Proof. Damages, like any other element of a plaintiff's cause of action, 
must be pled and proved, and the burden is on the plaintiff to offer evidence sufficient 
to prove the plaintiff's alleged damages. 

6. __:___. Uncertainty as to the fact of whether damages were sustained at all is fatal 
to recovery, but uncertainty as to the amount is not if the evidence furnishes a rea- 
sonably certain factual basis for computation of the probable loss. 

7, __.: ___. Damages need not be proved with mathematical certainty; however, dam- 
ages cannot be established by evidence which is speculative and conjectural. 

8. Juries: Damages: Evidence. It is the duty of the trial court to refrain from submit- 
ting to the jury the issue of damages where the evidence is such that it cannot deter- 
mine that issue without indulging in speculation and conjecture. 
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9. Appeal and Error. An appellate court is not obligated to engage in analysis which is 
not needed to adjudicate the case and controversy before it. 


Appeal from the District Court for Douglas County: JAMEs A. 
BucKLEY and J. MICHAEL CorFEy, Judges. Reversed and 
remanded with directions to dismiss. 


Benjamin M. Belmont, of Lustgarten & Roberts, P.C., for 
appellant. 


Angela L. Burmeister and Richard N. Berkshire, of Andersen, 
Berkshire, Lauritsen & Brower, for appellee. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, and 
McCorMack, JJ. 


GERRARD, J. 
INTRODUCTION 

James D. Severa, a physician, doing business as Omaha 
Psychiatric Associates (OPA), appeals from a judgment, entered 
pursuant to a jury verdict, awarding Paula Gagne $15,184.42 in 
damages for breach of contract, and attorney fees in the amount 
of $12,500. Gagne has filed a cross-appeal. Severa claims that 
the district court should have granted his motion for a directed 
verdict. Because we conclude that Gagne failed to adduce suffi- 
cient proof of damages to allow the issue to go to the jury, we 
reverse the judgment of the district court and remand the cause 
with directions to dismiss Gagne’s petition. 


FACTUAL AND PROCEDURAL BACKGROUND 

Severa owns and is the sole proprietor of OPA, a firm that 
provides therapy, psychiatric care, counseling, psychology, and 
social work services. OPA contracts with psychiatrists, psychol- 
ogists, and other mental health professionals to supply them 
with common office facilities, support staff, and billing services 
in connection with their practices. In return, the mental health 
professionals associate their practice with OPA and allow OPA 
to withhold a portion of their fees collected each month. 

On February 23, 1989, Severa entered into an “Independent 
Contractor Agreement” with Gagne, a licensed psychologist, 
which provided that OPA would bill Gagne’s clients; contact 
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insurance companies; collect the fees Gagne had earned; pro- 
vide Gagne with office space, stationery, basic telephone ser- 
vice, “necessary clerical staff,’ an advertisement in the Omaha 
telephone directory yellow pages, and monthly statements of 
accounts; and after withholding OPA’s share, remit the balance 
to Gagne on a monthly basis. The agreement also provided, in 
pertinent part: 
All billings for [Gagne] shall be prepared on [OPA] letter- 
head, with the designation in said billing as to the name of 
(Gagne] providing those services. All monies received, 
pursuant to such billings, shall be held by [OPA]. From the 
first $5,000 in gross fees collected for [Gagne], [OPA] 
shall be entitled to 30 percent thereof. Any fees collected 
above $5,000 during the month [OPA] shall be entitled to 
25 percent thereof (with the exception of fees received 
through Nebraska welfare, which shall always be subject 
to a 35 percent payment), for the services [OPA] performs 
on behalf of [Gagne] as set forth in this agreement. 
Accordingly [OPA] shall deduct from the gross monthly 
fees received on behalf of [Gagne], the sum of 30 percent 
(or 35 percent as relevant) of said fees, and shall remit a 
check monthly for the gross proceeds less [Gagne’s] fee to 
[OPA]. In addition, if [OPA] advance[s] any funds at any 
time during the month for special materials or items as 
requested by [Gagne], [OPA] shall be entitled to a further 
deduction from the gross proceeds in an amount sufficient 
to fully reimburse [OPA] for its advance made by reason of 
such special materials or items for [Gagne]. 
The term of the contract was for 6 months, after which either 
party could terminate the contract upon 30 days’ written 
notice. 

On April 1, 1993, Gagne gave Severa written notice of her 
intent to terminate her association with OPA as of May 1. 
Approximately 3 weeks before the end of her association with 
OPA, on April 8, Gagne requested and received from the busi- 
ness manager at OPA a summary of the outstanding balances on 
all of her patients’ accounts, which revealed an outstanding bal- 
ance of $16,154.56. At this time, Gagne decided to indepen- 
dently calculate the amounts due her from OPA. 
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After concluding that OPA owed her $15,354.42, Gagne filed 
the instant lawsuit in which she sought recovery for breach of 
contract, for lost profits, and for wages she claimed entitlement 
to under the Nebraska Wage Payment and Collection Act, Neb. 
Rev. Stat. §§ 48-1228 through 48-1232 (Reissue 1988), in addi- 
tion to costs and attorney fees pursuant to the act. Severa denied 
the allegations in the petition and asserted that if the act was 
applicable, he was entitled to costs and reasonable attorney fees 
thereunder. The case proceeded to trial. 

At trial, Gagne testified that the total of the charges she had 
submitted to OPA for billing was $227,060. Gagne reached this 
conclusion by reviewing her appointment book and then multi- 
plying the number of sessions therein by the applicable rate at 
the time of those sessions. Gagne testified that she calculated 
these figures by referring to her appointment book because she 
considered the book to be the most accurate listing of which 
patients were seen at which rates. Gagne then explained that she 
submitted the entire amount of $227,060 to OPA for collection 
and that after all proper deductions were made, OPA still owed 
her $15,354.42. 

At the conclusion of Gagne’s case in chief, and again at the 
close of all of the evidence, Severa made a motion for a directed 
verdict based upon his assertion that Gagne had not provided suf- 
ficient evidence to prove her damages, but that she was merely 
asking the jury to speculate regarding the amount of damages. 
Severa also argued that Gagne was not an employee, as that term 
is defined in the Nebraska Wage Payment and Collection Act, and 
that he was therefore entitled to a directed verdict on the third 
cause of action. After Gagne’s concession that she was no longer 
pursuing the lost profits issue raised in her second cause of action, 
the district court sustained Severa’s motion for a directed verdict 
on Gagne’s second cause of action at the close of her case in chief, 
while denying the motion as to the first and third causes of action. 
At the close of all the evidence, the district court again denied 
Severa’s motion for a directed verdict and submitted the first 
cause of action to the jury, reserving the Nebraska Wage Payment 
and Collection Act claim for its own determination. 

The jury returned a verdict in favor of Gagne in the amount 
of $15,184.42. The trial court then determined that Gagne was 
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an employee of OPA and Severa, as that term is defined by the 
Nebraska Wage Payment and Collection Act. Then, “[u]pon 
consideration of the evidence and the law, and upon considera- 
tion of the verdict of the jury on [Gagne]’s first cause of action,” 
the trial court entered a judgment in which it determined that 
Gagne should recover $15,184.42, “plus [Gagne]’s taxable 
costs, including an attorney fee to be deemed at a subsequent 
hearing.” Severa filed motions for a new trial and for judgment 
notwithstanding the verdict, which were overruled by the trial 
court on December 31, 1996, the same date upon which the trial 
court overruled a motion for prejudgment interest previously 
filed by Gagne. Severa then appealed to the Nebraska Court of 
Appeals, which appeal was docketed in that court as case 
No. A-97-048. 

After Severa filed his notice of appeal in case No. A-97-048, 
the trial court held a hearing on Gagne’s motion for costs and 
attorney fees. The court determined that because of the appeal 
pending before the Court of Appeals, it did not have jurisdiction 
to consider her motion. Gagne appealed, which appeal was 
docketed as case No. A-97-726; that case was subsequently con- 
solidated with case No. A-97-048 by the Court of Appeals. 

In an unpublished memorandum opinion, the Court of 
Appeals analyzed the case as an action for a legal accounting 
rather than for a breach of contract and concluded that the evi- 
dence was insufficient to support the jury verdict in Gagne’s 
favor. See Gagne v. Severa, 7 Neb. App. xii (cases Nos. 
A-97-048 and A-97-726, May 6, 1998). The judgment entered in 
Gagne’s favor was reversed, and the cause was remanded with 
directions to dismiss Gagne’s petition. The Court of Appeals 
further concluded that their resolution of that issue rendered 
Gagne’s appeal in case No. A-97-726 moot, and Gagne’s appeal 
therein was dismissed. 

Gagne petitioned this court for further review, which petition 
was granted on September 1, 1998. In that same order, the par- 
ties were ordered to provide supplemental briefs on the issue 
whether the appeals should be dismissed for want of jurisdiction 
pursuant to State ex rel. Fick v. Miller, 252 Neb. 164, 560 
N.W.2d 793 (1997) (holding that order awarding attorney fees in 
amount to be determined at later date was not final, appealable 
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order). Prior to oral arguments and after those briefs were sub- 
mitted, this court determined that it was without jurisdiction to 
hear either appeal because of Gagne’s unresolved motion for 
attorney fees in the trial court. On November 18, the judgment 
of the Court of Appeals was vacated and Gagne’s appeal was 
dismissed. 

On remand, the district court conducted a hearing on Gagne’s 
request for attorney fees, after which an order was entered 
awarding Gagne attorney fees in the amount of $12,500. Severa 
timely appealed from the order awarding Gagne attorney fees, 
and Gagne cross-appealed. We moved the case to our docket 
pursuant to our authority to regulate the dockets of the appellate 
courts of this state. 


ASSIGNMENTS OF ERROR 

Severa asserts that the district court erred in (1) failing to sus- 
tain his motion for a directed verdict made at the close of all the 
evidence, (2) failing to sustain his motion for judgment notwith- 
standing the verdict, (3) submitting the issue of damages to the 
jury without sufficient evidence to support a verdict, (4) receiv- 
ing exhibit 17 into evidence, (5) failing to sustain Severa’s 
motion for a new trial, (6) finding that Gagne was an employee 
under the Nebraska Wage Payment and Collection Act and 
entering judgment thereunder against Severa, and (7) awarding 
Gagne $12,500 in attorney fees. 

In her cross-appeal, Gagne asserts that the district court erred 
in failing to sustain her motion for prejudgment interest. 


STANDARD OF REVIEW 

[1,2] A civil verdict will not be set aside where evidence is in 
conflict or where reasonable minds may reach different conclu- 
sions or inferences, as it is within the jury’s province to decide 
issues of fact. Ratigan v. K.D.L., Inc., ante p. 283, 609 N.W.2d 
376 (2000). A jury verdict will not be set aside unless clearly 
wrong, and it is sufficient if any competent evidence is pre- 
sented to the jury upon which it could find for the successful 
party. Id. 

(3] With regard to the overruling of a motion for a directed 
verdict made at the close of all the evidence, appellate review is 
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controlled by the rule that a directed verdict is proper only where 
reasonable minds can draw but one conclusion from the evi- 
dence, where an issue should be decided as a matter of law. Id. 


ANALYSIS 

Severa first contends that the district court erred in not sus- 
taining his motion for a directed verdict at the close of all of the 
evidence. Severa’s assertion is equivalent to an assertion that he 
was entitled to a judgment as a matter of law. See id. Implicit in 
the district court’s overruling of Severa’s motion is the determi- 
nation that sufficient evidence had been adduced to establish 
that Gagne had incurred damages attributable to Severa’s 
alleged breach of contract and that Severa’s assertions to the 
contrary were without merit. 

[4,5] It has long been the law in Nebraska that one injured by 
a breach of contract is entitled to recover all its damages, includ- 
ing the gains prevented as well as losses sustained, provided the 
damages are reasonably certain and such as might be expected 
to follow the breach. Katskee v. Nevada Bob’s Golf of Neb., 238 
Neb. 654, 472 N.W.2d 372 (1991). Damages, like any other ele- 
ment of a plaintiff’s cause of action, must be pled and proved, 
and the burden is on the plaintiff to offer evidence sufficient to 
prove the plaintiff’s alleged damages. World Radio Labs. v. 
Coopers & Lybrand, 251 Neb. 261, 557 N.W.2d 1 (1996). Thus, 
in order for Gagne to recover, she must prove that Severa 
breached the independent contractor agreement, as well as dam- 
ages attributable to Severa’s alleged breach. 

The contract between Gagne and Severa provided that Gagne 
was entitled to a certain percentage of the “gross fees collected” 
by Severa on Gagne’s behalf. In order to prove that Severa 
breached his duty under the contract and that she was entitled to 
damages, Gagne was obligated to adduce evidence of the 
amount that Severa failed to properly bill, of the amount Severa 
failed to properly collect, or of the amount of “gross fees col- 
lected” by Severa, but not paid to Gagne. In other words, the 
total amount billed by OPA on behalf of Gagne is of no conse- 
quence in the instant case; the significant figures are those 
which exhibit the amount of fees actually collected by OPA on 
behalf of Gagne for which she has not been paid her share, less 
OPA’s share under the independent contractor agreement. 
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Gagne testified that she reconstructed her patient records by 
referencing her appointment book, which was not offered into 
evidence. Gagne explained: 

I went back through my appointment book which I consid- 
ered the most accurate listing of the patients I had seen. I 
went back and I looked at, you know, when they were seen, 
what the fee was for that time of my work there, and I did, 
you know — I multiplied it by, you know, however many 
people were seen at that rate. 
Gagne concluded that the total charges submitted to OPA for 
billing, as reflected in exhibit 17, were $227,060. Prior to pay- 
ment to Gagne, however, the contract also provided that, subject 
to certain exceptions for Nebraska medicaid and collected fees 
in excess of $5,000 per month, OPA was entitled to 30 percent 
of the fees paid by third parties. 

Gagne admitted that some of the appointments on her calen- 
dar were “no shows.” Gagne also admitted that her calculations 
assumed that all of her patients paid 100 percent of the amount 
billed and that she made no adjustments for patients that did not 
pay 100 percent, for accounts that are uncollectible, for bad 
debts or bankruptcies, or for patients who had moved and failed 
to provide OPA with forwarding addresses. Further, Gagne con- 
ceded that contrary to her assumptions, not all patients paid 100 
percent of the balance due on their accounts. 

Gagne also explained that she calculated her “insurance 
adjustment” from a fixed rate of $85 per hour, the highest rate at 
which her time was billed while she was at OPA, and that no 
adjustments were made for the time which she billed at a rate 
below $85 per hour. Gagne’s summary also included an estimate 
of the percentage of her clients that used each insurance carrier. 
Implementing an OPA document entitled “Practice Aging 
Totals,” Gagne reduced her submitted charges by $5,994.38, the 
amount she calculated certain insurance carriers would not 
remit. Further, Gagne deducted from her total charges submitted 
an amount that reflected Severa’s 30 percent; no evidence was 
adduced, however, to suggest whether Gagne correctly calcu- 
lated this figure at only 30 percent or whether other percentages 
may have been appropriate pursuant to the language in the 
contract. 
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Gagne compiled all of the foregoing information into a sum- 
mary, which was introduced over Severa’s objection, as exhibit 
17, Exhibit 17 reveals that after Gagne subtracted from her total 
charges the amount she estimated for an insurance adjustment 
($5,994.38), 30 percent for OPA’s fee ($66,319.68), and the 
amount that she claims to have already received from OPA 
($139,391.52), the resulting “Amount Owed” was $15,354.42. 

The foregoing reveals that Gagne’s figures were based, in 
large part, upon assumptions that were subsequently proved to 
be inaccurate or incomplete. Gagne’s own testimony shows that 
her calculations were based upon the amount of money she sub- 
mitted to OPA for billing on her behalf, not the amount of 
money which was actually collected on her accounts. It is undis- 
puted that the contract between Gagne and Severa entitled 
Gagne to a percentage of fees actually collected by OPA on her 
behalf; assuming without deciding that Gagne has proved that 
Severa breached the independent contractor agreement, we con- 
clude that Gagne has failed to adduce sufficient evidence as to 
the amount of damages, if any, she suffered as a result of 
Severa’s breach of the contract. 

Gagne’s evidence notwithstanding, the issue of damages may 
still have been properly submitted to the jury if evidence 
adduced by Severa provides a factual basis upon which Gagne’s 
damages may have been calculated with a reasonable degree of 
certainty. Severa’s evidence must therefore be analyzed in order 
to determine whether the issue was properly submitted to the 
jury. 

Severa introduced numerous exhibits at trial to explain 
Gagne’s accounts, which were introduced primarily via the tes- 
timony of Severa’s office manager. The office manager testified 
that she had reviewed all of the records in OPA’s possession 
regarding Gagne’s accounts from 1989 to May 1993 and had 
prepared a spreadsheet which provided a complete overview of 
the 264 patients that Gagne saw while at OPA. The office man- 
ager confirmed the information in the spreadsheet by cross-ref- 
erencing the information in OPA’s records with Gagne’s 
appointment books. 

The spreadsheet reveals that $198,513.18 of Gagne’s total 
charges of $222,450 were actually collected. Exhibit 17, com- 
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piled by Gagne, reflects that Gagne has already received 
$139,391.52. Thus, the evidence adduced at trial, viewed in a 
light most favorable to Gagne, suggests the following summary 
of her account: 


Amount received from third parties $198,513.18 
plus transfers 342.52 
$198,855.70 

less refunds for overpayment 2,412.27 
Net amount received $196,443.43 
less OPA’s 30-percent fee 58,933.03 
Amount due Gagne $137,510.40 
less payments to Gagne 139,391.52 
Amount owed by OPA to Gagne ($ 1,881.12) 


Therefore, the evidence, viewed in a light most favorable to 
Gagne, reveals that OPA does not owe Gagne any money which 
she has not already received. 

[6,7] Uncertainty as to the fact of whether damages were sus- 
tained at all is fatal to recovery, but uncertainty as to the amount 
is not if the evidence furnishes a reasonably certain factual basis 
for computation of the probable loss. Union Ins. Co. v. Land and 
Sky, Inc., 253 Neb. 184, 568 N.W.2d 908 (1997). As previously 
explained, Gagne has failed to adduce evidence which estab- 
lishes that OPA has collected any money on Gagne’s behalf to 
which she is entitled after application of the proven credits and 
payments. The evidence adduced at trial does not establish a 
reasonably certain factual basis for computation of any loss sus- 
tained by Gagne and any such loss calculated by the jury is mere 
speculation and conjecture. See id. Damages need not be proved 
with mathematical certainty; however, damages cannot be estab- 
lished by evidence which is speculative and conjectural. See, 
Snyder v. Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 
N.W.2d 782 (2000); Union Ins. Co. v. Land and Sky, Inc., supra. 

[8] It is the duty of the trial court to refrain from submitting 
to the jury the issue of damages where the evidence is such that 
it cannot determine that issue without indulging in speculation 
and conjecture. See Snyder v. Contemporary Obstetrics & Gyn., 
supra. Gagne failed to prove what amount was not properly 
billed by Severa; what amount was billed, but not properly col- 
lected by Severa; or what amount was billed and collected, but 
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not properly paid to Gagne. As such, the evidence in the instant 
case left the jury to speculate about what Gagne’s actual dam- 
ages were. As a matter of law, such speculative and conjectural 
evidence is inadequate to merit submitting the matter to the jury, 
and the district court should have granted Severa’s motion for a 
directed verdict on this issue. 

[9] Having so concluded, we need not consider Severa’s other 
assignments of error. An appellate court is not obligated to 
engage in analysis which is not needed to adjudicate the case 
and controversy before it. Brockhaus v. Lambert, ante p. 160, 
608 N.W.2d 588 (2000). Further, our conclusion renders 
Gagne’s cross-appeal moot, and the issues raised therein are also 
unnecessary to the resolution of this appeal. Consequently, 
Gagne’s cross-appeal must be dismissed. 


CONCLUSION 
The district court erred in submitting the issue of damages 
to the jury, and Severa’s motion for a directed verdict at the 
close of all the evidence should have been sustained. 
Consequently, the judgment of the district court is reversed, 
and this cause is remanded with directions to dismiss Gagne’s 
petition. 
REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
STEPHAN and MILLER-LERMAN, JJ., not participating. 


STATE OF NEBRASKA, APPELLANT, V. 
CLARENCE VICTOR, APPELLEE. 
612 N.W.2d 513 


Filed June 30, 2000. No. S-99-816. 


1. Constitutional Law: Appeal and Error. A constitutional question not properly 
raised in the trial court will not generally be considered on appeal. 


Appeal from the District Court for Douglas County: J. 
MICHAEL CorFEY, Judge. Affirmed. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellant. 
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Henpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


McCormack, J. 
FACTUAL AND PROCEDURAL BACKGROUND 

Clarence Victor was convicted of first degree murder and sen- 
tenced to death in 1988. This court affirmed Victor’s conviction 
and sentence in State v. Victor, 235 Neb. 770, 457 N.W.2d 431 
(1990). This court also affirmed the subsequent judgment of the 
district court denying Victor postconviction relief in State v. 
Victor, 242 Neb. 306, 494 N.W.2d 565 (1993). The facts of 
Victor’s crime are more fully set forth in those opinions, but are 
not relevant to the current appeal. 

In 1998, the Legislature amended Neb. Rev. Stat. § 28-105.01 
(Cum. Supp. 1998), which now provides, in relevant part: 

(2) Notwithstanding any other provision of law, the 
death penalty shall not be imposed upon any person with 
mental retardation. 

(3) As used in subsection (2) of this section, mental 
retardation means significantly subaverage general intel- 
lectual functioning existing concurrently with deficits in 
adaptive behavior. An intelligence quotient of seventy or 
below on a reliably administered intelligence quotient test 
shall be presumptive evidence of mental retardation. 

(4) Within one hundred twenty days after July 15, 1998, 
a convicted person sentenced to the penalty of death prior 
to July 15, 1998, may bring a verified motion in the district 
court which imposed such sentence requesting a ruling that 
the penalty of death be precluded under subsection (2) of 
this section and that the sentence be vacated. The court 
shall cause notice of each such request to be served on the 
county attorney, grant a prompt hearing on the request, and 
determine the issues and make findings of fact with respect 
to the request. If the court finds by a preponderance of the 
evidence that the convicted person is a person with mental 
retardation, the sentence of death shall be vacated and a 
sentence of life imprisonment imposed. 
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Victor filed a motion in the district court pursuant to the 
amended § 28-105.01. The district court determined that based 
upon the evidence presented, Victor was mentally retarded, as 
defined by § 28-105.01. The district court vacated Victor’s death 
sentence and imposed a sentence of life imprisonment. 


ASSIGNMENT OF ERROR 
The State’s sole argument is that § 28-105.01(4) is unconsti- 
tutional in that it grants the judiciary the power to commute an 
already final sentence, in violation of the separation of powers 
clause of the Nebraska Constitution. 


ANALYSIS 

Victor argues that the State waived its constitutional argu- 
ment by failing to raise it in the district court. A review of the 
record supports Victor’s claim that the argument was not raised 
below. The State is attempting to raise the claim jurisdictionally, 
arguing that if § 28-105.01(4) is unconstitutional, then the judg- 
ment is void and can be attacked at any time. 

[1] The record shows that the State did not raise its sole 
assignment of error in the trial court. This court has consistently 
and repeatedly held that a constitutional question not properly 
raised in the trial court will not generally be considered on 
appeal. See, e.g., State v. One 1985 Mercedes 190D Automobile, 
247 Neb. 335, 526 N.W.2d 657 (1995); State v. 1987 Jeep 
Wagoneer, 241 Neb. 397, 488 N.W.2d 546 (1992). See, also, 
State v. Huebner, 245 Neb. 341, 513 N.W.2d 284 (1994), abro- 
gated on other grounds, State v. Morris, 251 Neb. 23, 554 
N.W.2d 627 (1996); State v. Criffield, 241 Neb. 738, 490 
N.W.2d 226 (1992). 


CONCLUSION 
The sole assigned error by the State in the instant case was 
waived by the State due to its failure to present the constitutional 
claim to the trial court. As the State has no other assignments of 
error, the judgment of the trial court is affirmed. 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. 
CHARLES W. GRAY, APPELLANT. 
612 N.W.2d 507 


Filed June 30, 2000. No. S-99-896. 


1. Postconviction: Proof: Appeal and Error. A criminal defendant requesting post- 
conviction relief must establish the basis for such relief, and the factual findings of the 
district court will not be disturbed unless they are clearly erroneous. 

2. Postconviction: Constitutional Law: Proof. A criminal defendant moving for post- 
conviction relief must allege facts which, if proved, constitute a denial or violation of 
his or her rights under the state or federal Constitution. 

3. Statutes: Appeal and Error. When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an independent, correct conclu- 
sion irrespective of the determination made by the court below. 

4. Postconviction: Effectiveness of Counsel. Nebraska does not recognize a constitu- 
ional claim based upon ineffective assistance of postconviction counsel. 

5. Statutes: Constitutional Law: Sentences. A law which purports to apply to events 
that occurred before the law’s enactment, and which disadvantages a defendant by 
creating or enhancing penalties that did not exist when the offense was committed, is 
an ex post facto law and will not be endorsed by the courts. 

6. Sentences: Probation and Parole. When a flat sentence of life imprisonment is 
imposed and no minimum sentence is stated, by operation of law, the minimum sen- 
tence for parole eligibility purposes is the minimum imposed by law under the statute. 

7. Postconviction. The district court need not conduct an evidentiary hearing on a 
motion for postconviction relief where the motion alleges only conclusions of fact or 
law or where the files and records affirmatively show that the criminal defendant is 
not entitled to any relief. 


Appeal from the District Court for Washington County: 
Darvip D. Quist, Judge. Affirmed. 


Paul J. Vaughan, of Johnson & Vaughan, P.C., for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HEnprRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 
Charles W. Gray appeals the order of the district court for 
Washington County which denied Gray’s motion for postcon- 
viction relief without an evidentiary hearing. For the reasons 
recited below, we affirm. 
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STATEMENT OF FACTS 

On July 5, 1990, the State filed an information against Gray 
charging him with first degree murder and use of a firearm to 
commit a felony in connection with the May 13, 1990, death of 
Tatum McIntosh. On February 4, 1991, Gray entered a plea of 
guilty to an amended information charging him with one count 
of second degree murder. On March 8, 1991, he received a flat 
life sentence of imprisonment. 

Gray filed a “‘petition” for postconviction relief under Neb. 
Rev. Stat. § 29-3001 (Reissue 1995), dated October 4, 1994. 
Because the amended information upon which Gray was 
charged omitted malice as an element of second degree murder, 
under the line of cases subsequently overruled by State v. 
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998), the district court 
granted Gray postconviction relief, vacating his conviction and 
sentence on September 21, 1995. 

The State filed an amended information on October 23, 1995, 
again charging Gray with first degree murder and use of a 
firearm to commit a felony. After plea negotiations, on October 
30, 1996, the State filed an amended information charging Gray 
with one count of second degree murder. On October 31, Gray 
entered a plea of no contest, and the district court found Gray 
guilty of the charge of second degree murder. A presentence 
investigation was ordered. 

The presentence report dated December 5, 1996, states on the 
first page that the range of sentences applicable to Gray’s sec- 
ond conviction on October 31, 1996, for the second degree mur- 
der committed on May 13, 1990, was 10 years’ to life imprison- 
ment. On January 16, 1997, the district court imposed upon 
Gray on this subsequent second degree murder conviction a flat 
life sentence. Gray was not given credit on this sentence for the 
time he had served in the penitentiary under his prior conviction. 

Gray’s trial counsel appealed this second conviction, arguing 
that Gray’s sentence was excessive. The sentence was summar- 
ily affirmed by this court in State v. Gray, 252 Neb. xix (case 
No. S-97-118, July 23, 1997). 

Gray filed the instant postconviction action on March 20, 
1998. In its response to Gray’s motion, the State filed the affi- 
davit of Ron Riethmuller, the records administrator for the 
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Nebraska Department of Correctional Services (DCS), in which 
he states, inter alia, that Gray was “re-sentenced” on January 16, 
1997, to a term of life imprisonment and that Gray’s “earliest 
parole eligibility date on his sentence of January 16, 1997 is 
January 15, 2002.” Riethmuller’s affidavit, prepared during 
Gray’s incarceration on his second conviction, is dated February 
24, 1999. The district court denied Gray’s amended motion for 
postconviction relief without an evidentiary hearing. Gray 
appeals. 


ASSIGNMENTS OF ERROR 

On appeal, Gray has assigned four errors, which combine to 
form three assignments of error. Gray claims, restated, that the 
district court erred (1) in failing to find that Gray was denied 
effective assistance of counsel in his first postconviction action 
because his first postconviction attorney failed to inform Gray 
that he would not receive credit for time served pursuant to the 
first conviction if Gray was successful in having his first con- 
viction set aside and thereafter convicted and resentenced to life 
imprisonment; (2) in failing to find that Gray was denied effec- 
tive assistance of trial counsel at his second sentencing, because 
his trial counsel at the sentencing for his second conviction 
failed to object to the district court’s purported ex post facto 
application of sentencing laws, such that Gray was erroneously 
sentenced under the 1995 amended sentencing statute rather 
. than the sentencing statutes in effect in 1990 when he commit- 
ted the crime; and (3) in denying Gray an evidentiary hearing on 
his motion for postconviction relief. 


STANDARDS OF REVIEW 

[1,2] A criminal defendant requesting postconviction relief 
must establish the basis for such relief, and the factual findings 
of the district court will not be disturbed unless they are clearly 
erroneous. State v. Ryan, 257 Neb. 635, 601 N.W.2d 473 (1999); 
State v. Smith, 256 Neb. 705, 592 N.W.2d 143 (1999). A crimi- 
nal defendant moving for postconviction relief must allege facts 
which, if proved, constitute a denial or violation of his or her 
rights under the state or federal Constitution. State v. Ryan, 
supra; State v. Smith, supra. 
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(3] When an appeal calls for statutory interpretation or pre- 
sents questions of law, an appellate court must reach an inde- 
pendent, correct conclusion irrespective of the determination 
made by the court below. Nelson v. Lusterstone Surfacing Co., 
258 Neb. 678, 605 N.W.2d 136 (2000). 


ANALYSIS 
As more fully explained below, because the files and records 
in this case affirmatively show that Gray was not entitled to 
postconviction relief, we conclude that the district court did not 
err in denying Gray an evidentiary hearing, and we affirm the 
district court’s order denying Gray’s motion for postconviction 
relief. 


Ineffectiveness of Postconviction Counsel. 

[4] Gray claims that his first postconviction counsel was inef- 
fective. Specifically, Gray argues that in connection with his 
first postconviction proceeding, his postconviction attorney 
failed to advise him that under established law, he would not 
receive credit for time served pursuant to the first conviction if 
Gray was successful in his postconviction action and was again 
convicted and sentenced to life in prison in a subsequent crimi- 
nal proceeding. See, e.g., State v. Anderson, 252 Neb. 675, 564 
N.W.2d 581 (1997) (holding that it is a proper sentence to deny 
credit for time served to criminal defendant who received life 
sentence on second conviction after first conviction was set 
aside); State v. Rust, 247 Neb. 503, 528 N.W.2d 320 (1995), 
cert. denied 516 U.S. 905, 116 S. Ct. 271, 133 L. Ed. 2d 193 
(same). Because Nebraska does not recognize a constitutional 
claim based upon ineffectiveness of postconviction counsel, 
Gray’s assignment of error is without merit. 

In State v. Stewart, 242 Neb. 712, 496 N.W.2d 524 (1993), 
cert. denied, Abdullah v. Nebraska, 510 U.S. 829, 114 S. Ct. 97, 
126 L. Ed. 2d 64, we considered and rejected a criminal defend- 
ant’s claim of ineffective assistance of counsel in a postconvic- 
tion case. In Stewart, we stated: 

The federal constitution has been interpreted to provide 
that a defendant in a criminal case where imprisonment is 
imposed has the right to assistance of counsel. Strickland 
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v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 
674 (1984). .. . The U.S. Supreme Court has also held that 
the assistance of counsel provision in the U.S. Constitution 
applies to direct appeals only. See Pennsylvania v. Finley, 
481 U.S. 551, 107 S. Ct. 1990, 95 L. Ed. 2d 539 (1987).... 
As the Finley court stated, postconviction relief is not part 
of the criminal proceeding itself, and it is in fact consid- 
ered to be civil in nature. . . . States have no obligation to 
provide a postconviction relief procedure, and when they 
do, the fundamental fairness mandated by the Due Process 
Clause of the U.S. Constitution does not require that the 
State supply a lawyer as well. ... 
In Coleman v. Thompson, [501] U.S. [722], 111 S. Ct. 
2546, 115 L. Ed. 2d 640 (1991), the U.S. Supreme Court 
held that because there is no constitutional right to an 
attorney in state postconviction proceedings, “a petitioner 
cannot claim constitutionally ineffective assistance of 
counsel in such proceedings.” [501 U.S. at 752]. The 
Nebraska Constitution’s provision for assistance of coun- 
sel in a criminal case is no broader than its counterpart in 
the federal constitution. We, therefore, hold that a prisoner 
cannot claim constitutionally ineffective assistance of 
counsel as a result of an attorney’s service in a postconvic- 
tion proceeding. 
242 Neb. at 719, 496 N.W.2d at 529. 
Pursuant to Stewart, Gray cannot claim ineffective assistance 
of postconviction counsel. This assignment of error is without 
merit. 


Ineffectiveness of Trial Counsel at Second Sentencing. 

Gray argues that he is entitled to postconviction relief based 
upon trial counsel’s ineffectiveness at Gray’s second sentencing. 
Specifically, Gray argues that trial counsel was ineffective due 
to counsel’s failure to object to the trial court’s imposition of a 
sentence which was purportedly an ex post facto application of 
the 1995 amended sentencing statute to his 1990 crime. The 
record shows that Gray was not subject to an ex post facto appli- 
cation of sentencing laws, his trial counsel was not ineffective, 
and there is no merit to this assignment of error. 
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[5} We have recently observed that “[a] law which purports to 
apply to events that occurred before the law’s enactment, and 
which disadvantages a defendant by creating or enhancing 
penalties that did not exist when the offense was committed, is 
an ex post facto law and will not be endorsed by the courts.” 
State v. Urbano, 256 Neb. 194, 207, 589 N.W.2d 144, 154 
(1999). This ex post facto analysis applies when a statutory 
amendment changes the punishment of a crime. Jd. 

In 1990, when the crime was committed, Neb. Rev. Stat. 
§ 28-105 (Reissue 1989) provided, inter alia, that the range of 
potential penalties for a defendant convicted of a Class IB 
felony, such as second degree murder, was not less than 10 
years’ imprisonment to a maximum sentence of life imprison- 
ment. In 1995, § 28-105 was amended such that the minimum 
sentence for second degree murder was raised from 10 years’ 
imprisonment to 20 years’ imprisonment, with a maximum sen- 
tence of life imprisonment. See § 28-105 (Reissue 1995). Gray 
contends that following his second conviction for second degree 
murder, the district court utilized the 1995 amended statute 
when imposing a flat life sentence upon him on January 16, 
1997, and that this sentence was an ex post facto application of 
the 1995 amendment to his 1990 crime. The record shows 
otherwise. 

Gray correctly notes that under the amended sentencing 
statute relating to second degree murder, the increased minimum 
sentence of 20 years’ imprisonment as opposed to 10 years’ 
imprisonment affects the time when a prisoner will be eligible 
for parole. See Neb. Rev. Stat. § 83-1,110 (Reissue 1999). At his 
second sentencing, Gray received a determinate sentence of 
“life imprisonment,” the same sentence as he had originally 
received in 1991. We note that in 1990, when Gray committed 
the second degree murder for which he was sentenced, Nebraska 
law did not permit the imposition of an indeterminate sentence 
for second degree murder. See State v. Secret, 246 Neb. 1002, 
524 N.W.2d 551 (1994), overruled on other grounds, State v. 
Burlison, 255 Neb. 190, 583 N.W.2d 31 (1998). 

[6] When a flat sentence of “life imprisonment” is imposed 
and no minimum sentence is stated, by operation of law, the 
minimum sentence for parole eligibility purposes is the mini- 
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mum imposed by law under the statute. Urbano, supra; State v. 
Thompson, 189 Neb. 115, 201 N.W.2d 204 (1972). Therefore, 
by operation of law, the minimum sentence for parole eligibility 
purposes applicable to the life sentence imposed on January 16, 
1997, is the minimum provided by law, or 20 years’ imprison- 
ment, unless the imposition of such minimum sentence would 
violate the prohibition against ex post facto laws. See Urbano, 
Supra. 

Because the 1995 amendment raised the minimum sentence 
for parole eligibility purposes on a flat life sentence for a second 
degree murder conviction from 10 years’ imprisonment to 20 
years’ imprisonment, the 1995 amendment would disadvantage 
Gray. Thus, in this case, the prohibition against ex post facto 
laws requires that Gray’s 1997 sentence cannot be imposed pur- 
suant to the 1995 amendment. Gray’s sentence must, therefore, 
be imposed pursuant to the sentencing structure in place at the 
time of the commission of the crime in 1990, rather than pur- 
suant to the amended sentencing structure in place in 1997. 

A review of Gray’s presentence report, prepared following his 
second conviction and prior to his sentencing, indicates on the 
first page that the sentencing range to which Gray was subject 
was 10 years’ to life imprisonment. Ten years was the statutory 
minimum in 1990 when Gray committed the crime. The trial 
court sentenced Gray to a flat life sentence, which was effec- 
tively a sentence in which the minimum sentence for parole eli- 
gibility purposes was the minimum provided by law, subject to 
ex post facto principles. See Thompson, supra (holding that eli- 
gibility for parole of defendant who received flat life sentence 
for second degree murder was same as though statutory mini- 
mum had been expressed as minimum of indeterminate sen- 
tence). Consistent therewith, the affidavit of Riethmuller shows 
that DCS has treated Gray’s sentence as 10 years’ to life impris- 
onment. The affidavit indicates that according to DCS, Gray will 
be eligible for parole at the earliest on January 15, 2002, which 
date is 5 years after the January 16, 1997, sentencing and one- 
half of the 10 years’ imprisonment minimum. See § 83-1,110. 
Riethmuller’s affidavit demonstrates that the district court 
imposed a sentence upon Gray based upon the sentencing statute 
in effect at the time Gray committed the crime. Because Gray 
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was not subject to an ex post facto application of the law, no 
objection by trial counsel was required, and the files and records 
show there was no ineffectiveness of trial counsel in relation to 
the imposition of the second sentence in 1997. This assignment 
of error is without merit. 


Denial of Evidentiary Hearing. 

Gray claims the district court erred in refusing to hold an evi- 
dentiary hearing on his motion for postconviction relief. This 
assignment of error is without merit. 

The Nebraska Postconviction Act provides: 

A prisoner in custody under sentence and claiming a 
right to be released on the ground that there was such a 
denial or infringement of the rights of the prisoner as to 

' render the judgment void or voidable under the 
Constitution of this state or the Constitution of the United 
States, may file a verified motion at any time in the court 
which imposed such sentence, stating the grounds relied 
upon, and asking the court to vacate or set aside the 
sentence. 

Unless the motion and the files and records of the case 
show to the satisfaction of the court that the prisoner is 
entitled to no relief, the court shall cause notice thereof to 
be served on the county attorney [and] grant a prompt hear- 
ing thereon .... 

§ 29-3001. 

[7] We have recently observed that “[a]n evidentiary hearing 
on a motion for postconviction relief is required on an appropri- 
ate motion containing factual allegations which, if proved, con- 
stitute an infringement of the movant’s rights under the state or 
federal Constitution.” State v. Silvers, 255 Neb. 702, 710, 587 
N.W.2d 325, 332 (1998). See, also, State v. Dandridge, 255 Neb. 
364, 585 N.W.2d 433 (1998). However, the district court need 
not conduct an evidentiary hearing on a motion for postconvic- 
tion relief where the motion alleges only conclusions of fact or 
law or where the files and records affirmatively show that the 
criminal defendant is not entitled to any relief. State v. Silvers, 
supra; State v. Dandridge, supra. Such files and records may 
include the presentence report. State v. Silvers, supra. 
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As we have outlined above, the files and records affirmatively 
show that Gray is entitled to no relief, and therefore, the district 
court did not err in refusing to hold an evidentiary hearing on 
Gray’s motion for postconviction relief. 


CONCLUSION 
For the reasons outlined above, we conclude that Gray’s 
motion for postconviction relief is without merit and that the 
district court did not err in denying Gray an evidentiary hearing. 
We affirm the district court’s order denying Gray’s motion for 
postconviction relief. 
AFFIRMED. 


TAMARA GESTRING, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
LARRY E. GESTRING, DECEASED, APPELLANT, V. 
THE Mary LANNING MEMORIAL HOSPITAL ASSOCIATION, 
A CORPORATION, ET AL., APPELLEES. 
613 N.W. 2d 440 


Filed July 7, 2000. No. S-98-1234. 


1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. 

2. Judges: Words and Phrases. A judicial abuse of discretion exists when the reasons 
or rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying just results in matters submitted for disposition. 

3. Juries: Parties. The general rule is that where there are multiple parties on the same 
side of a civil lawsuit, each side of the lawsuit is entitled to a total of three peremp- 
tory challenges unless the multiple parties’ interests are adverse to each other. 

4. __:__. If the interests of multiple parties on the same side of a civil lawsuit are 
adverse to each other, the trial court may properly grant each party peremptory strikes 
of its own. 

5. Trial: Juries. A trial court should consider all relevant circumstances to determine 
whether the defendants actually are involved in a good faith controversy on an issue 
of fact to be decided by the jury, and it is incumbent upon the defendants to assist the 
trial court in making such a determination. 

6. Juries: Parties. Factors to be considered when determining whether multiple parties 
on the same side of a civil lawsuit are entitled to separate peremptory challenges 
include, but are not limited to, (1) whether separate acts of misconduct were alleged 
against the separate defendants, (2) whether comparative negligence principles 
applied to the case, (3) the type of relationship among the defendants, (4) whether 


11. 


12. 


14. 


15. 


16. 


17. 


18. 
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cross-claims or third-party complaints had been filed and the positions taken therein, 
(5) information disclosed on pretrial discovery, and (6) representations made by the 
parties. 

__: __.. Additional peremptory challenges should be granted to multiple parties on 
the same side of a civil lawsuit only after the trial court has considered all of the cir- 
cumstances of the case and determined that the interests of those multiple parties are 
adverse to each other. 

Juries: Parties: Presumptions: Appeal and Error. When additional peremptory 
challenges are granted to a party, absent a showing that her or his interests are adverse 
to other parties on the same side of a civil lawsuit, prejudice will be presumed, and a 
judgment must be reversed on appeal for unwarranted allowance of supernumerary 
challenges. 

Appeal and Error. An appellate court may, at its discretion, discuss issues unneces- 
sary to the disposition of an appeal where those issues are likely to recur during fur- 
ther proceedings. 

Federal Acts: Health Care Providers: Damages: Equity. The Emergency Medical 
Treatment and Active Labor Act provides that any individual who suffers personal 
harm as a direct result of a participating hospital’s violation of a requirement delin- 
eated therein may obtain those damages available for personal injury under the law of 
the state in which the hospital is located, and such equitable relief as is appropriate. 
Actions: Words and Phrases. A cause of action consists of the fact or facts which 
give one a right to judicial relief against another; a theory of recovery is not itself a 
cause of action. 

Actions: Pleadings. Two or more claims in a petition arising out of the same opera- 
tive facts and involving the same parties constitute separate legal theories, either of 
liability or damages, and not separate causes of action. 

Actions. Whether more than one cause of action is stated depends mainly upon (1) 
whether more than one primary right or subject of controversy is presented, (2) 
whether recovery on one ground would bar recovery on the other, (3) whether the 
same evidence would support the different counts, and (4) whether separate causes of 
action could be maintained for separate relief. 

Federal Acts: Health Care Providers: Liability. A hospital’s liability under the 
Emergency Medical Treatment and Active Labor Act is not grounded upon tort con- 
cepts, as a plaintiff’s claim under the act does not rest on any proof that a hospital was 
negligent; such a claim is predicated on the hospital’s violation of a federal statute, 
making the hospital strictly liable for any personal harm that directly results from that 
violation. 

Directed Verdict. A proper result will not be reversed merely because it was reached 
for the wrong reason. 

_— A trial court should direct a verdict as a matter of law only when the facts are 
conceded, undisputed, or such that reasonable minds can draw but one conclusion 
therefrom. 

Federal Acts: Health Care Providers. A hospital can violate 42 U.S.C. § 1395dd 
(1994) through the operation of its emergency room by failing to stabilize a patient’s 
emergency medical condition before transferring or releasing the patient. 

Federal Acts: Health Care Providers: Words and Phrases. With respect to an 
emergency medical condition described in 42 U.S.C. § 1395dd(e)(1)(A) (1994), “‘sta- 
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bilized” means that no material deterioration of the condition is likely to result from 
or occur during the transfer of the individual from a facility. 

19. Health Care Providers: Words and Phrases. The definition of “to stabilize” asks 
whether the medical treatment and transfer were reasonable under the circumstances; 
this is a factual inquiry. 

20. Federal Acts: Health Care Providers: Physician and Patient. If an individual at a 
hospital has an emergency medical condition which has not been stabilized, the hos- 
pital may not transfer the patient unless (1) the patient requests the transfer in writing; 
(2) a physician has signed a certification that based upon the reasonable risks and ben- 
efits to the patient and the information available at the time, the medical benefits rea- 
sonably expected from the provision of appropriate medical treatment at another facil- 
ity outweigh the increased risks to the individual’s medical condition from effecting 
the transfer; or (3) in the absence of a physician, a “qualified person” signs such a cer- 
tification, which is subsequently countersigned by a physician. 42 U.S.C. 
§ 1395dd(c)(1)(A) (1994). 

21. Federal Acts: Health Care Providers. In addition to the obligation of certifying the 
medical need for transferring patients protected by the Emergency Medical Treatment 
and Active Labor Act, hospitals also have an obligation to appropriately transfer such 
patients, which requires that transfer be effected through qualified personnel and trans- 
portation equipment as required, including the use of necessary and medically appro- 
priate life support measures during the transfer. 42 U.S.C. § 1395dd(c)(2)(D) (1994). 


Appeal from the District Court for Adams County: JouN P. 
ICENOGLE, Judge. Reversed and remanded for a new trial. 


Denzel R. Busick, of Luebs, Leininger, Smith, Busick, 
Johnson, Baack, Placzek & Steele, for appellant. 


Robert W. Wagoner for appellee Mary Lanning Memorial 
Hospital Association. 


William M. Lamson, Jr., and William R. Settles, of Lamson, 
Dugan & Murray, for appellees Hastings Internal Medicine 
Associates, P.C., Surgery: Adult, Pediatric, Vascular, P.C., 
Richard D. French, M.D., and Gary W. Barth, M.D. 


HEnpry, C.J., WRIGHT, GERRARD, STEPHAN, MCCORMACK, and 
MILLER-LERMAN, JJ. 


GERRARD, J. 

Tamara Gestring, as personal representative of the estate of 
her late husband, Larry E. Gestring (Gestring), brought this 
action against the Mary Lanning Memorial Hospital Association 
(Mary Lanning); Hastings Internal Medicine Associates, P.C.; 
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Surgery: Adult, Pediatric, Vascular, P.C.; Richard D. French, 
M.D.; and Gary W. Barth, M.D. (collectively defendants), alleg- 
ing wrongful death from medical malpractice and negligence 
under state law and a violation of the federal Emergency 
Medical Treatment and Active Labor Act (EMTALA), 42 U.S.C. 
§ 1395dd (1994). This appeal presents the question whether it is 
appropriate for a trial court to grant additional peremptory chal- 
lenges to codefendants in a civil case when the codefendants 
may be defending different theories, but the interests of those 
defendants are not adverse. For the reasons stated herein, we 
conclude that the personal representative’s motion for a new 
trial should have been sustained; thus, we reverse the judgment 
of the district court and remand this matter for a new trial. 


FACTUAL BACKGROUND 

This case arises from a set of circumstances which began on 
September 10, 1994, and culminated with the death of Gestring 
on September 12. On September 10, Gestring became ill and 
was experiencing sharp pains in his abdomen. Gestring went to 
the emergency room at Webster County Community Hospital in 
Red Cloud, Nebraska, where he was examined by Estella Chan, 
M.D. Gestring explained that he had been ill for 3 days prior to 
September 10. Chan saw Gestring in the emergency room and 
admitted him into the hospital at approximately 11:15 a.m. 

Chan’s examination revealed that Gestring was weak and 
dehydrated, with a slightly distended and significantly tender 
abdomen. Gestring had been producing an abnormally small 
amount of urine and was catheterized because of his inability to 
void. Gestring was placed on intravenous hydration, and a naso- 
gastric tube was inserted due to his continuing complaints of 
nausea. Demerol was administered for pain, and Gestring was 
given intravenous antibiotics. Chan then explained that 
Gestring’s condition was severe and recommended that Gestring 
be transferred to Hastings, where he could be examined by 
Barth. The Gestrings consented to the transfer, and Gestring was 
discharged from the Webster County hospital at approximately 
5:15 p.m. on September 10, 1994. 

Upon his arrival at Mary Lanning in Hastings, Gestring was 
examined by Mark Brosnihan, M.D., and Barth. Barth initially 
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diagnosed Gestring’s condition as an “acute abdomen,” or 
abdominal pain, and quite possibly a perforated ulcer or rup- 
tured viscus. Uncertain of Gestring’s actual condition, Barth 
decided to conduct an exploratory laparotomy. 

During the exploratory laparotomy, Barth examined many of 
Gestring’s internal organs in an effort to determine the cause of 
Gestring’s condition. Barth became concerned when he pal- 
pated a phlegmonous (a very inflamed, reddened, irritated) area 
of the colon near the upper left quadrant of the large bowel, in 
the area of the splenic flexure. Barth concluded that the mass 
was not malignant and that the mass was an acute diverticulitic 
condition of the splenic flexure. Barth’s notes from the opera- 
tion added that the mass might also be an inflammatory bowel 
disease. 

Barth testified that he did not remove the mass because he 
could not get “a good plane,” which would have allowed him to 
dissect the mass with scissors or by hand. After discussing all 
options with his assistants, Barth concluded that Gestring suf- 
fered from a moderately severe case of diverticulitis. Because 
Gestring was very ill, and quite possibly toxic, Barth decided 
that resection of the colon was not essential and could lead to 
complications. Gestring’s abdominal cavity was irrigated with 
saline solution, after which Barth closed the incision and treated 
Gestring nonoperatively. Gestring was taken to the recovery 
room and then placed in Mary Lanning’s intensive care unit 
(ICU). 

Barth testified that he ordered Gestring to be placed in ICU 
because Gestring’s medical chart indicated that he may have 
been undergoing some renal impairment when he arrived at 
Mary Lanning. While in ICU, Gestring’s urine output did not 
increase. Barth then consulted French, an internist, who recom- 
mended that Gestring be given doses of Lasix and Mannitol 
intravenously in an attempt to improve Gestring’s urine output 
and overall condition. Gestring’s urine output did not signifi- 
cantly improve during the evening hours of September 11, 1994. 

As the evening progressed, Gestring’s condition continued to 
decline. Concerned that Gestring might possibly need dialysis 
treatment, Barth contacted Scott Liggett, M.D., a practicing 
nephrologist in Lincoln, Nebraska. After a telephonic consulta- 
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tion with Liggett, Barth decided to transfer Gestring to a hospi- 
tal in Lincoln then known as Bryan Memorial Hospital, where 
Gestring could receive hemodialysis should such treatment 
become necessary. Barth and French then consulted Gestring’s 
family and discharged Gestring from Mary Lanning via ground 
ambulance at approximately 11 p.m. 

Before Gestring could be discharged, Mary Lanning, as the 
discharging hospital, was required by federal law to complete 
certain paperwork regarding Gestring’s status upon discharge. 
On that paperwork, Barth certified that Gestring suffered from an 
emergency medical condition which had been stabilized prior to 
transfer. Upon his arrival at Bryan Memorial Hospital, Gestring 
experienced cardiac and respiratory arrest at the door to the 
emergency room. Attempts to resuscitate Gestring failed, and he 
was pronounced dead at 1:24 a.m. on September 12, 1994. 

An “abdomen only” autopsy was conducted on September 
12, 1994. Gordon Hrnicek, M.D., testified at trial that the 
autopsy results led him to the conclusion that Gestring died 
from a pulmonary embolism. On cross-examination, however, 
Hmicek admitted that the pulmonary embolism, assuming 
Gestring suffered from such a condition, was secondary to the 
medical condition for which he was initially hospitalized. There 
was conflicting expert testimony at trial regarding the ultimate 
cause of Gestring’s death; most experts relying upon the limited 
scope of the autopsy to explain why their conclusions differed 
from those of other experts. 

The personal representative filed a petition in the district 
court for Adams County, seeking damages for the wrongful 
death of and personal injury to Gestring. The petition alleged, 
inter alia, that the defendants fell below the standard of care for 
treatment of Gestring in such a manner as to cause him needless 
physical suffering and mental distress as well as physical dete- 
rioration which led directly to his death. The petition also 
asserted that Mary Lanning was strictly liable insofar as it failed 
to require strict compliance with the patient transfer provisions 
of 42 U.S.C. § 1395dd, causing Gestring unnecessary physical 
suffering and mental distress prior to his death and substantially 
contributing to his death. In addition to the cause of action for 
wrongful death, the personal representative sought recovery in a 
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second cause of action for the physical pain and discomfort suf- 
fered by Gestring immediately prior to his death. A third and 
separate cause of action was pled for funeral and burial 
expenses. The defendants answered by denying the personal 
representative’s allegations. 

Prior to trial, the district court decided that Barth, French, and 
their respective employers were defending similar interests and 
granted the attorney representing all such defendants a total of 
three peremptory challenges of the jury panel. The court rea- 
soned that there was a separate and distinct theory of recovery 
against Mary Lanning and granted counsel for Mary Lanning 
three separate peremptory challenges. The personal representa- 
tive objected to the district court’s allocation of peremptory 
challenges, arguing that the defendants represented similar 
interests and that they should receive only three challenges 
amongst them or, in the alternative, that the personal represen- 
tative should receive six challenges so as to receive an amount 
equal to that of the defendants. The objection was overruled, and 
the case proceeded to trial. 

Mary Lanning made a motion for a directed verdict at the 
close of the personal representative’s case in chief, which was 
partially sustained by the district court; the court sustained Mary 
Lanning’s motion as to the cause of action for wrongful death 
and dismissed Mary Lanning as a defendant as to that cause of 
action. All other issues were submitted to the jury, which 
returned a verdict in favor of all of the defendants. On July 20, 
1998, the district court entered judgment upon the jury verdict. 
The personal representative’s timely motion for a new trial was 
overruled on November 4, and this appeal ensued. We moved 
the matter to our docket pursuant to our authority to regulate the 
caseloads of the appellate courts of this state. 


ASSIGNMENTS OF ERROR 
The personal representative asserts that the district court 
erred in (1) granting six peremptory challenges to the defend- 
ants while granting only three to the plaintiff, (2) partially sus- 
taining Mary Lanning’s motion for a directed verdict and dis- 
missing Mary Lanning as a defendant in the wrongful death 
action, and (3) failing to adequately instruct the jury on provi- 
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sions and definitions contained within EMTALA, which the per- 
sonal representative claims were essential for the jury to obtain 
a proper understanding of her claims thereunder. 


STANDARD OF REVIEW 

[1,2] A motion for new trial is addressed to the discretion of the 
trial court, whose decision will be upheld in the absence of an 
abuse of that discretion. Snyder vy. EMCASCO Ins. Co., ante p. 
621, 611 N.W.2d 409 (2000); Heald v. Heald, ante p. 604, 611 
N.W.2d 598 (2000). A judicial abuse of discretion exists when the 
reasons or rulings of a trial judge are clearly untenable, unfairly 
depriving a litigant of a substantial right and denying just results 
in matters submitted for disposition. Heald v. Heald, supra. 


ANALYSIS 


PEREMPTORY CHALLENGES 

The personal representative first asserts that the district court 
erred in granting the defendants six peremptory challenges 
while granting her only three and that such error entitles her to 
a new trial. For the reasons that follow, we conclude that the per- 
sonal representative was prejudiced by the district court’s allo- 
cation of peremptory challenges and that she is therefore enti- 
tled to a new trial. 

The number of peremptory challenges allowable in civil 
actions where there are more than two parties involved is ordi- 
narily controlled by statutes, court rules, or on rare occasions, a 
municipal charter. Most statutes of this nature provide that “each 
side” or “each party” is to be given the same number of peremp- 
tory strikes and that where one side contains multiple parties 
whose interests are adverse, each party may then be granted 
individual sets of peremptory challenges. See Annot., 32 
A.L.R.3d 747 (1970). Nebraska, however, is without a statute 
that governs the distribution of peremptory challenges, and in 
this state, the issue is governed by “ ‘unwritten rules of court.’” 
See Petsch & McDonald v. Hines, 110 Neb. 1, 9, 192 N.W. 963, 
966 (1923). The absence of a controlling statute notwithstand- 
ing, a rule similar to that found in other jurisdictions which have 
interpreted such statutes can be gleaned from prior decisions of 
this court. 


GESTRING v. MARY LANNING MEMORIAL HOSP. 913 
Cite as 259 Neb. 905 


Our closest confrontation of the issue occurred in Petsch & 
McDonald v. Hines, supra. In Petsch & McDonald v. Hines, 110 
Neb. at 8, 192 N.W. at 966, one codefendant argued on appeal 
that the trial court erred in refusing “to permit appellant and its 
codefendant each the full number of three peremptory chal- 
lenges to the jury.” This court began its discussion by noting 
that peremptory challenges in civil actions did not exist at com- 
mon law and that the right thereto is dependent on statutes or 
rules of court. The Petsch & McDonald court then noted that all 
mention of peremptory challenges had been omitted when the 
latest version of the civil code had been enacted by the 
Legislature. “However, the right of peremptory challenge 
appears to have been still recognized by the courts,” 110 Neb. 
at 9, 192 N.W. at 966, and “‘[i]n the absence of any statutory 
authority for such challenges there is no doubt of the power of 
a court to provide by rule for a reasonable number on each 
side,’ ” id. 

We further explained in Petsch & McDonald v. Hines, 110 
Neb. at 10, 192 N.W. at 966, that when an action is brought 
against two or more defendants, “ “they are entitled to no more 
peremptory challenges of jurors than where the action is against 
a single defendant’” and that when several defendants set up a 
common defense, they are not entitled to additional peremptory 
challenges. We, however, qualified our holding in Petsch & 
McDonald by stating that “ ‘the rule is otherwise where they set 
up separate and distinct defenses presenting different issues, or 
where the parties on one side, although having a common cause 
against the other, have conflicting rights among themselves 
which the verdict of the jury will affect.’” 110 Neb. at 10, 192 
N.W. at 966. 

The issue was revisited by this court in Masonic Bldg. 
Corporation v. Carlsen, 128 Neb. 108, 258 N.W. 44 (1934). 
Masonic Bldg. Corporation once again involved defendants who 
claimed the right to separate sets of peremptory challenges. The 
trial court therein determined that the answers of the various 
defendants did not raise adverse claims as between themselves 
and therefore limited the defendants to three challenges to be 
exercised collectively. This court affirmed upon a finding that 
the defendants raised similar defenses. 
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The instant case once again presents the question whether 
codefendants in a civil case should be granted separate sets of 
peremptory strikes or, in the alternative, whether a plaintiff 
should receive additional challenges when the court grants mul- 
tiple defendants additional peremptory strikes. This issue is 
properly analyzed by answering two interrelated questions: (1) 
was it error for the trial court to grant additional peremptory 
challenges to each defendant, and (2) if it was error, must the 
personal representative show that she was prejudiced by such 
error before she is entitled to a new trial? 

(3,4] Petsch & McDonald v. Hines, 110 Neb. 1, 192 N.W. 
963 (1923), and Masonic Bldg. Corporation v. Carlsen, supra, 
stand for the proposition that where there are multiple parties 
on the same side of a civil lawsuit, each side of the lawsuit is 
entitled to a total of three peremptory challenges unless the 
multiple parties’ interests are adverse to each other. If the par- 
ties’ interests are adverse to each other, the trial court may 
properly grant each party three peremptory strikes of its own. 
Because the interests of Mary Lanning are not adverse to the 
interests of the other defendants, we conclude that the district 
court erred when it granted Mary Lanning additional peremp- 
tory challenges. 

[5] The Wyoming Supreme Court confronted a similar issue 
in Wardell v. McMillan, 844 P.2d 1052 (Wyo. 1992), and the 
court’s analysis is instructive. Interpreting a statute granting 
each side of a lawsuit three peremptory challenges, Wardell 
establishes a general framework under which such claims are to 
be analyzed. The Wardell court explained that “‘[i]n determin- 
ing whether multiple defendants constitute one side, considera- 
tion must be given the nature of the claim against them and 
whether the defendants’ interests are or may be antagonistic,’ ” 
844 P.2d at 1060, and that “[mlJulti-party defendants’ interests 
are antagonistic when a good-faith controversy exists, vis-a-vis 
each other, over an issue of fact which the jury will decide,” id. 
at 1061. The Wardell court continued: 

When such a controversy exists, the defendants constitute 
separate “sides” . . . and are entitled to have additional 
peremptory challenges. This result is justified by the ratio- 
nale that certain of the extra challenges will be used to 
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select a jury for the case against the other defendant, rather 
than against the plaintiff. . . . 

When, on the other hand, no good-faith controversy 
exists between multi-party defendants and they are yet 
awarded extra peremptory challenges, the single-party 
plaintiff is placed in a distinct tactical disadvantage. The 
multi-party defendants, having no motive to exercise their 
additional challenges against a co-defendant, are able to 
pool their challenges against the plaintiff. . . . To allow 
nonantagonistic, multi-party defendants a two-, three- or 
four-to-one advantage in the exercise of peremptory chal- 
lenges affords them undue influence over the composition 
of the jury and implicates the single-party plaintiff’s right 
to a fair trial. 

844 P.2d at 1061. Thus, a trial court should consider all relevant 
circumstances to determine whether the defendants actually are 
involved in a good faith controversy on an issue of fact to be 
decided by the jury, and it is incumbent upon the defendants to 
assist the trial court in making such a determination. See id. 

[6] Wardell provides an “illustrative, but not exhaustive,” list 
of factors to be considered when making such a determination: 
(1) whether separate acts of misconduct were alleged against the 
separate defendants, (2) whether comparative negligence princi- 
ples applied to the case, (3) the type of relationship among the 
defendants, (4) whether cross-claims or third-party complaints 
had been filed and the positions taken therein, (5) information 
disclosed on pretrial discovery, and (6) representations made by 
the parties. 844 P.2d at 1061. Other jurisdictions have adopted 
similar approaches. See, e.g., Gallegos v. Southwest Com. 
Health Services, 117 N.M. 481, 872 P.2d 899 (N.M. App. 1994); 
St. Luke Church v. Smith, 318 Md. 337, 568 A.2d 35 (1990); 
Staiger v. Gaarder, 258 N.W.2d 641 (N.D. 1977); Massoni v. 
State Highway Commission, 214 Kan. 844, 522 P.2d 973 (1974), 
overruled in part on other grounds, Lollis v. Superior Sales Co., 
224 Kan. 251, 580 P.2d 423 (1978). We determine that the trial 
courts of this state should likewise consider the above-listed cir- 
cumstances when determining whether additional peremptory 
challenges should be allowed to multiple parties on the same 
side of a civil lawsuit. 
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The district court granted three additional peremptory chal- 
lenges to Mary Lanning because there were different theories of 
recovery against Mary Lanning and because Mary Lanning was 
not acting “in collusion” with the other defendants. Further, the 
district court relied, at least in part, upon the fact that Mary 
Lanning had hired its own attorney. Notably absent from the 
trial court’s determinations, however, is a finding that the inter- 
ests of the multiple defendants were adverse. 

Mary Lanning did file an answer separate from that filed by 
the other defendants. As in Masonic Bldg. Corporation v. 
Carlsen, 128 Neb. 108, 258 N.W. 44 (1934), however, neither 
Mary Lanning’s nor the other defendants’ answers assert that 
Gestring’s death was the fault of the other. To the contrary, the 
defendants generally denied the allegations in the personal rep- 
resentative’s petition and affirmatively alleged only that they 
each had met the applicable standard of care. Thus, despite the 
fact that Mary Lanning may be forced to defend an additional 
theory of recovery on the EMTALA claim, the granting of three 
additional peremptory challenges created a situation in which 
the defendants had “no motive to exercise their additional chal- 
lenges against a co-defendant, [but were] able to pool their chal- 
lenges against the plaintiff.” Wardell v. McMillan, 844 P.2d 
1052, 1061 (Wyo. 1992). 

[7] We hold that additional peremptory challenges should be 
granted to multiple parties on the same side of a civil lawsuit 
only after the trial court has considered all of the circumstances 
of the case and determined that the interests of those multiple 
parties are adverse to each other. Allowing the defendants in the 
instant case a six-to-three advantage in the exercise of peremp- 
tory challenges afforded them a substantial edge in determining 
the composition of the jury and potentially deprived the per- 
sonal representative of substantial rights and a just result in a 
matter submitted for disposition. The district court made no 
determination that Mary Lanning’s interests were adverse to 
those of the other defendants, and the record does not support 
such a determination. We therefore conclude that the district 
court should have sustained the personal representative’s 
motion for a new trial, the denial of which constitutes an abuse 
of discretion. 
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The defendants argue that even if the district court erred in 
granting additional peremptory challenges, the personal repre- 
sentative has not shown how she was prejudiced by the district 
court’s decision and that she is therefore not entitled to a new 
trial. This contention is without merit. 

[8] In a similar case involving the grant of additional peremp- 
tory challenges to multiple defendants, the Supreme Court of 
Kentucky explained: 

The requirement of a showing of actual prejudice effec- 
tively nullifies the requirements of the rule on allocation of 
peremptory challenges. To show actual prejudice, the com- 
plaining litigant would be required to discover the 
unknowable and to reconstruct what might have been and 
never was, a jury properly constituted after running the 
gauntlet of challenge performed in accordance with the 
prescribed rule of the game... . 

. .. As long as [peremptory challenges are] part of the 
trial process . . . we believe that their proper allocation 
between litigants is a substantial right which so pervades 
the process that its erroneous application requires reversal 
as a matter of law if the issue is properly preserved by the 
adversely affected litigant. 

Kentucky Farm Bur. Mut. Ins. Co. v. Cook, 590 S.W.2d 875, 877 
(Ky. 1979). We agree with the court’s rationale, and we hold that 
when additional peremptory challenges are granted to a party, 
absent a showing that her or his interests are adverse to other 
parties on the same side of a civil lawsuit, prejudice will be pre- 
sumed, and a judgment must be reversed on appeal for unwar- 
ranted allowance of supernumerary challenges. See Thompson v. 
Presbyterian Hosp., Inc., 652 P.2d 260 (Okla. 1982). 

In the case at bar, the personal representative objected to the 
defendants’ obtaining twice as many peremptory challenges as 
she was granted, so the issue has been properly preserved for 
appeal. Because an absence of balance in the jury selection 
process is a cognizable form of prejudice which will be pre- 
sumed if properly preserved for appeal, we conclude that the 
district court abused its discretion in denying the personal rep- 
resentative’s motion for a new trial, which should have been 
granted. 
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[9] Although our disposition requires that this case be 
remanded for a new trial and we need not reach all of the errors 
assigned, there is another aspect of this case which is likely to 
recur upon remand. An appellate court may, at its discretion, dis- 
cuss issues unnecessary to the disposition of an appeal where 
those issues are likely to recur during further proceedings. 
Snyder v. Contemporary Obstetrics & Gyn., 258 Neb. 643, 605 
N.W.2d 782 (2000). We therefore proceed to consider the per- 
sonal representative’s assignment of error regarding the district 
court’s grant of a directed verdict in favor of Mary Lanning with 
reference to the personal representative’s EMTALA claim, since 
the issue is likely to recur upon remand. 


DIRECTED VERDICT ON EMTALA CLAIM 

The personal representative asserts in her second assignment 
of error that the district court erred in partially sustaining Mary 
Lanning’s motion for a directed verdict. The district court 
granted Mary Lanning’s motion for a directed verdict with 
regard to the wrongful death cause of action, reasoning that 
EMTALA precluded an action against Mary Lanning for wrong- 
ful death and provided only for causes of action seeking redress 
for personal injuries suffered by a patient prior to his or her 
death. For the following reasons, we conclude that the district 
court erroneously granted the directed verdict in Mary 
Lanning’s favor. 

In partially sustaining Mary Lanning’s motion for a directed 
verdict, the district court reasoned: 

The [EMTALA] statutes however provide the following, 
that any individual who suffers personal harm as a direct 
result of a participating hospital’s violation of require- 
ments of this section may in a civil action against the par- 
ticipating hospital obtain those damages available for per- 
manent injury under the law of the state in which the 
hospital is located and such equitable relief as is appropri- 
ate. That language makes the hospital responsible for per- 
manent injuries caused to Mr. Gestring because of the vio- 
lations if there are violations of the EMTALA statute. That 
language specifically does not include any obligation or 
recovery to any other party through a wrongful death 
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action or any other type of action against the hospital for 
an EMTALA violation, therefore the hospital is only 
responsible for the injuries caused to the decedent which 
essentially will be when we get through this from the time 
that transfer is started until the time of the death of the 
decedent. 

They’re not responsible for any wrongful death recovery 
to which other persons might be entitled as a result of that 
death. 

The district court further reasoned that there was no evidence on 
which to conclude that the negligence of Mary Lanning con- 
tributed to Gestring’s death and concluded that Mary Lanning 
should not remain as a defendant in the wrongful death cause of 
action. 

[10] EMTALA provides that “[a]ny individual who suffers 
personal harm as a direct result of a participating hospital’s vio- 
lation of a requirement of this section may . . . obtain those dam- 
ages available for personal injury under the law of the State in 
which the hospital is located, and such equitable relief as is 
appropriate.” 42 U.S.C. § 1395dd(d)(2)(A). In Nebraska, when 
a person dies as a result of the negligent or wrongful act of 
another and the conduct is such that if death had not occurred, 
the deceased would have had a cause of action to recover dam- 
ages, then the person or entity whose conduct brought about the 
death is liable to the surviving next-of-kin, regardless of the 
death. See Neb. Rev. Stat. §§ 30-809 and 30-810 (Reissue 
1995). Thus, “the law of the State in which [Mary Lanning] is 
located” provides an avenue through which the personal repre- 
sentative of Gestring’s estate may seek redress for personal 
harm she has suffered by being the wife deprived of the society, 
comfort, and companionship of Gestring as a direct conse- 
quence of an EMTALA violation inflicted upon Gestring. See, 
e.g., Correa v. Hospital San Francisco, 69 F.3d 1184 (1st Cir. 
1995); Lane v. Calhoun-Liberty County Hosp. Ass’n Inc., 846 F. 
Supp. 1543 (N.D. Fla. 1994); Griffith v. Mt. Carmel Medical 
Center, 842 F. Supp. 1359 (D. Kan. 1994). The mere fact that 
the personal representative has rested her wrongful death cause 
of action, at least in part, upon an alleged EMTALA violation 
does not justify a directed verdict as to the entire cause of action. 
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[11-13] A cause of action consists of the fact or facts which 
give one a right to judicial relief against another; a theory of 
recovery is not itself a cause of action. Bargmann v. State, 257 
Neb. 766, 600 N.W.2d 797 (1999). Thus, two or more claims in 
a petition arising out of the same operative facts and involving 
the same parties constitute separate legal theories, either of lia- 
bility or damages, and not separate causes of action. Jd. Whether 
more than one cause of action is stated depends mainly upon (1) 
whether more than one primary right or subject of controversy 
is presented, (2) whether recovery on one ground would bar 
recovery on the other, (3) whether the same evidence would sup- 
port the different counts, and (4) whether separate causes of 
action could be maintained for separate relief. Jd. The crucial 
inquiry in regard to the district court’s grant of the directed ver- 
dict is whether the personal representative’s EMTALA claim 
constitutes a separate cause of action or merely a theory of 
recovery under which she can recover for the wrongful death of 
Gestring. 

{14] The U.S. Court of Appeals for the Eighth Circuit has 
stated that “‘EMTALA is not a federal malpractice statute and 
it does not set a national emergency health care standard; claims 
of misdiagnosis or inadequate treatment are left to the state mal- 
practice arena.’” Summers v. Baptist Medical Center 
Arkadelphia, 91 F.3d 1132, 1137 (8th Cir. 1996). Accord Brooks 
v. Maryland General Hosp., Inc., 996 F.2d 708 (4th Cir. 1993). 
Thus, a hospital’s liability under EMTALA is not grounded 
upon tort concepts. An EMTALA plaintiff’s claim does not rest 
on any proof that a hospital was negligent; it is predicated on the 
hospital’s violation of a federal statute, making the hospital 
strictly liable for any personal harm that directly results from 
that violation. Griffith v. Mt. Carmel Medical Center, supra. 
Therefore, state malpractice law and general principles of negli- 
gence provide one theory of recovery against a hospital where 
the alleged substandard treatment results in wrongful death, and 
EMTALA provides a separate and distinct theory of recovery, 
either of which may be invoked by a plaintiff in a cause of action 
for wrongful death. 

The personal representative’s petition contains a prayer in 
which she seeks recovery against Mary Lanning on a negligence 


GESTRING v. MARY LANNING MEMORIAL HOSP. 921 
Cite as 259 Neb. 905 


theory, in addition to her claim based upon Mary Lanning’s 
alleged EMTALA violations. As the trial progressed, the per- 
sonal representative’s counsel withdrew the issue of Mary 
Lanning’s negligence from the case, conceding that there was no 
evidence upon which the jury could conclude that Mary Lanning 
was negligent. Such a concession does not, however, result in 
the automatic dismissal of the wrongful death claim against 
Mary Lanning based upon alleged violations of EMTALA. 
EMTALA provides a separate theory of recovery under which a 
plaintiff may seek relief in a wrongful death cause of action. 
While the district court may have properly disposed of the per- 
sonal representative’s negligence theory of recovery against 
Mary Lanning, it should not have sustained the motion for a 
directed verdict in regard to the entire “wrongful death action.” 
[15,16] This court has long adhered to the principle that a 
proper result will not be reversed merely because it was reached 
for the wrong reason. Corcoran v. Lovercheck, 256 Neb. 936, 
594 N.W.2d 615 (1999). We have also stated that a trial court 
should direct a verdict as a matter of law only when the facts are 
conceded, undisputed, or such that reasonable minds can draw 
but one conclusion therefrom. Nelson v. Lusterstone Surfacing 
Co., 258 Neb. 678, 605 N.W.2d 136 (2000). Consequently, the 
directed verdict on the EMTALA claim may still have been 
appropriate if the evidence at trial was such that reasonable 
minds could draw but one conclusion in regard to the EMTALA 
claim against Mary Lanning. The following analysis of the 
EMTALA requirements demonstrates that such is not the case: 
[17,18] Upon discovery of an emergency medical condition, 
EMTALA usually requires hospitals to treat the discovered con- 
dition. Under certain circumstances, however, EMTALA allows 
hospitals to transfer patients instead of treating them. See 42 
U.S.C. § 1395dd(b)(1)(B). If a hospital elects to transfer the 
patient under 42 U.S.C. § 1395dd(b)(1)(B), that “hospital can 
[still] violate § 1395dd through the operation of its emergency 
room by failing to stabilize a patient’s emergency medical con- 
dition before transferring or releasing the patient.” Delaney v. 
Cade, 986 F.2d 387, 391-92 (10th Cir. 1993). With respect to an 
emergency medical condition described in 42 U.S.C. 
§ 1395dd(e)(1)(A), the term “stabilized” means that “no mate- 
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rial deterioration of the condition is likely to result from or 
occur during the transfer of the individual from a facility.” 42 
U.S.C. § 1395dd(e)(3)(A). Because there is no dispute that 
Gestring suffered from an “emergency medical condition” or 
that Mary Lanning decided to transfer Gestring rather than pro- 
vide treatment, the critical inquiry is whether Gestring’s condi- 
tion was stabilized at the time of transfer. 

[19] “‘[T]he definition of “to stabilize” asks whether the 
medical treatment and [transfer were] reasonable under the cir- 
cumstances. This is obviously a factual inquiry ... .’” Delaney 
v. Cade, 986 F.2d at 392. “To determine whether the defendants 
stabilized [Gestring’s] medical condition before transfer, all the 
expert testimony submitted to the district court . . . must be con- 
sidered.” See id. Thus, if the testimony at trial denotes a genuine 
dispute concerning whether material deterioration was likely to 
occur during transfer, a jury should consider whether Gestring 
was “stabilized” as defined in EMTALA. See id. 

At trial, Steven Tilles, M.D., testified that Gestring was not 
stable at the time he was transferred from Mary Lanning. Tilles 
testified that while Gestring may have been stabilized for trans- 
fer earlier on the day he was transferred, his condition had not 
been stabilized at the time the decision was made to transfer him 
to Lincoln. Bruce Hutson, M.D., stated that “there was 100 per 
cent chance . . . that [Gestring] was going to deteriorate during 
transit.” Simply put, the jury could have accepted Tilles’ and 
Hutson’s testimony and found that because Gestring was not sta- 
bilized at the time of transfer, Mary Lanning was in violation of 
EMTALA and that such a violation was a cause of Gestring’s 
death. The evidence places into question whether at the time of 
Gestring’s transport, “no material deterioration of [his] condi- 
tion [was] likely, within reasonable medical probability.” See 42 
U.S.C. § 1395dd(e)(3)(B). 

[20] Gestring’s stabilization notwithstanding, a hospital may 
legally transfer someone who has an emergency medical condi- 
tion which has not been stabilized if one of several conditions 
has been satisfied. If an individual at a hospital has an emer- 
gency medical condition which has not been stabilized, the hos- 
pital may not transfer the patient unless (1) the patient requests 
the transfer in writing or (2) a physician has signed a certifica- 


GESTRING v. MARY LANNING MEMORIAL HOSP. 923 
Cite as 259 Neb. 905 


tion that based upon the reasonable risks and benefits to the 
patient and the information available at the time, the medical 
benefits reasonably expected from the provision of appropriate 
medical treatment at another facility outweigh the increased 
risks to the individual’s medical condition from effecting the 
transfer. EMTALA also allows such a transfer if, in the absence 
of a physician, a “qualified person” signs such a certification, 
which is subsequently countersigned by a physician. See 42 
U.S.C. § 1395dd(c)(1)(A). 

[21] In addition to the obligation of certifying the medical 
need for transferring patients protected by EMTALA, hospitals 
also have an obligation to appropriately transfer such patients. 
See 42 U.S.C. § 1395dd(c)(2). The statutory definition of appro- 
priate transfer requires, inter alia, that “transfer [be] effected 
through qualified personnel and transportation equipment, as 
required including the use of necessary and medically appropri- 
ate life support measures during the transfer.” 42 U.S.C. 
§ 1395dd(c)(2)(D). See, also, Burditt v. U.S. Dept. of Health and 
Human Services, 934 F.2d 1362 (Sth Cir. 1991). This statutory 
requirement has been interpreted as requiring “personnel and 
transportation equipment that a reasonable physician would 
consider appropriate to safely transport the patient in question.” 
934 F.2d at 1372. 

At trial, the personal representative argued that Mary Lanning 
inappropriately transferred Gestring because he was not stabi- 
lized at the time of transfer; the personal representative further 
contended that had Barth properly certified that Gestring’s con- 
dition was not stabilized at the time of transfer, the proper per- 
sonnel and life support measures would have accompanied 
Gestring to Lincoln. Hutson testified that the box checked by 
Barth on the certificate of transfer form was not indicative of 
Gestring’s condition at the time of transfer. Tilles testified that 
had Barth properly certified Gestring’s condition as unstable, 
the awareness of the ambulance crew would have been height- 
ened, and Gestring might possibly have survived the trip to 
Lincoln. Because the evidence is in dispute as to whether 
Gestring’s transfer complied with EMTALA, the question 
whether Mary Lanning appropriately transferred Gestring was a 
question to be resolved by the jury. See id. 
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In summary, there was sufficient evidence upon which a 
finder of fact could have based the conclusion that Mary 
Lanning was in violation of EMTALA and, further, that the vio- 
lation was a cause of Gestring’s death. Due to the highly techni- 
cal nature of the definitions contained within EMTALA, the dis- 
trict court should properly instruct the jury thereon prior to 
submitting any EMTALA issues for decision. We conclude that 
the district court improperly sustained Mary Lanning’s motion 
for a directed verdict on the wrongful death action. 


CONCLUSION 
For the foregoing reasons, we conclude that the personal rep- 
resentative’s motion for a new trial should have been sustained; 
thus, we reverse the judgment of the district court and remand 
this matter for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 
CONNOLLY, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. 
HERMAN BUCKMAN, APPELLANT. 
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Filed July 7, 2000. Nos. S-99-948, S-99-1009. 


1. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the findings of the district court will 
not be disturbed unless they are clearly erroneous. 

2. Postconviction: Constitutional Law: Proof. An evidentiary hearing on a motion for 
postconviction relief is required on an appropriate motion containing factual allega- 
tions which, if proved, constitute an infringement of the movant’s rights under the 
state or federal Constitution. 

3. Postconviction. An evidentiary hearing is not required when a motion for postcon- 
viction relief alleges only conclusions of fact or law. 

4. Postconviction: Constitutional Law. When a motion for postconviction relief prop- 
erly alleges an infringement of a defendant’s constitutional rights, an evidentiary hear- 
ing should still be denied when the records and files affirmatively show that the 
defendant is entitled to no relief. 

5. Pteas. A plea of no contest is equivalent to a plea of guilty. 

6. Pleas: Waiver. Normally, a voluntary guilty plea waives all defenses to a criminal 


charge. 


10. 


11. 


12. 


13. 


14. 


20. 
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Postconviction: Effectiveness of Counsel: Pleas. In a postconviction action brought 
by a defendant convicted on the basis of a guilty plea, a court will consider an alle- 
gation that the plea was the result of ineffective assistance of counsel. 
Constitutional Law: Effectiveness of Counsel: Proof. In order to sustain a claim of 
ineffective assistance of counsel as a violation of the Sixth Amendment to the U.S. 
Constitution and Neb. Const. art. I, § 11, a defendant must show that (1) counsel's 
performance was deficient and (2) such deficient performance prejudiced the defend- 
ant, that is, demonstrate a reasonable probability that but for counsel’s deficient per- 
formance, the result of the proceeding would have been different. 

Convictions: Effectiveness of Counsel: Pleas: Proof. When a conviction is based 
upon a guilty plea, the prejudice requirement is satisfied if a defendant shows a rea- 
sonable probability that but for the errors of counsel, the defendant would have 
insisted on going to trial rather than pleading guilty. 

Effectiveness of Counsel: Presumptions: Appeal and Error. The entire ineffective 
assistance of counsel analysis is viewed with a strong presumption that counsel's 
actions were reasonable and that even if found unreasonable, the error justifies setting 
aside the judgment only if there was prejudice. 

Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which were known to a defendant and which were or 
could have been litigated on direct appeal. 

Effectiveness of Counsel: Appeal and Error. When reviewing a claim of ineffec- 
tive assistance of counsel, an appellate court will not second-guess reasonable strate- 
gic decisions by counsel. 

Convictions: Effectiveness of Counsel: Plea Bargains. A defendant convicted of a 
crime cannot assert a claim of ineffective assistance of counsel based upon the fact 
that the defendant did not accept a plea bargain to a lesser charge and was ultimately 
convicted of a greater charge. 

Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement 
officer has knowledge, based on information reasonably trustworthy under the cir- 
cumstances, which justifies a prudent belief that a suspect is committing or has com- 
mitted a crime, the officer has probable cause to arrest without a warrant. 

___: __: __. Probable cause for a warrantless arrest is to be evaluated by the col- 
lective information of the police engaged in a common investigation. 

Miranda Rights. Miranda safeguards come into play whenever a person in custody 
is subjected to either express questioning or its functional equivalent. 

Search and Seizure: Arrests. A search made without a warrant is valid if made inci- 
dental to a lawful arrest. 

Evidence. Pursuant to Neb. Rev. Stat. § 29-3301 (Reissue 1995), the term “identify- 
ing physical characteristics” includes saliva samples. 

Police Officers and Sheriffs: Search and Seizure: Evidence. A warrantless seizure 
is justified under the plain view doctrine if (1) a law enforcement officer has a legal 
right to be in the place from which the object subject to the seizure could be plainly 
viewed, (2) the seized object’s incriminating nature is immediately apparent, and (3) 
the officer has a lawful right of access to the seized object itself. 

Rules of Evidence: Expert Witnesses. In this state, where the rules of evidence 
apply, the admissibility of an expert’s testimony, including an opinion, which is based 
on a scientific principle or on a technique or process which utilizes or applies a sci- 
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entific principle, depends on general acceptance of the principle, technique, or process 
in the relevant scientific community. 

21. . This state adheres to the standard in Frye v. United States, 293 F. 1013 
D« C. Cir, 1923), under which the proponent of scientific evidence must prove gen- 
eral acceptance by surveying scientific publications, judicial decisions, or practical 
applications, or by presenting testimony from scientists as to the attitudes of their fel- 
low scientists. 

22. Trial: Appeal and Error. An issue not presented to or passed on by the trial court is 
not appropriate for consideration on appeal. 


Appeals from the District Court for Lancaster County: 
DONALD E. ENDACOTT, Judge. Affirmed. 


James R. Mowbray and Robert W. Kortus, of the Nebraska 
Commission on Public Advocacy, for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HeEnpry, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


WRIGHT, J. 
NATURE OF CASE 
Herman Buckman appeals from an order of the Lancaster 
County District Court which dismissed his motions for postcon- 
viction relief pursuant to Neb. Rev. Stat. § 29-3001 et seq. 
(Reissue 1995). We have consolidated cases Nos. S-99-948 and 
S-99-1009 for purposes of briefing and oral argument. 


SCOPE OF REVIEW 
[1] A defendant requesting postconviction relief must estab- 
lish the basis for such relief, and the findings of the district court 
will not be disturbed unless they are clearly erroneous. State v. 
Reeves, 258 Neb. 511, 604 N.W.2d 151 (2000). 


FACTS 


Case No. S-99-1009 
Buckman was charged with burglary (count I) and with con- 
spiracy to possess a controlled substance (count II). Buckman 
was also alleged to be a habitual criminal in both counts. On 
February 27, 1989, the trial court accepted Buckman’s plea of 
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no contest on count II. As part of a plea bargain, count I and a 
separate charge of possession of a firearm by a felon were dis- 
missed. On March 2, Buckman was sentenced on count II, as 
enhanced by the habitual criminal statute, to 20 to 60 years’ 
imprisonment to be served concurrently with the sentence 
imposed on count II in case No. S-99-948. No direct appeal was 
filed with respect to Buckman’s conviction for conspiracy to 
possess a controlled substance. 


Case No. S-99-948 

With respect to case No. S-99-948, Buckman was charged 
with and subsequently found guilty by a jury of the first degree 
murder of Denise Stawkowski (count I) and use of a weapon to 
commit a felony (count II). He was later determined to be a 
habitual criminal. On March 2, 1989, he was sentenced on count 
I to life imprisonment, with credit for 377 days served plus any 
and all good time earned during that period, and on count I], as 
enhanced by the habitual criminal statute, to 20 to 60 years’ 
imprisonment to be served consecutively to the sentence 
imposed on count I. 

A detailed description of the facts regarding case No. 
S-99-948 is set forth in our opinion concerning Buckman’s 
direct appeal. See State v. Buckman, 237 Neb. 936, 468 N.W.2d 
589 (1991). We reiterate only those facts necessary for resolu- 
tion of this postconviction action. The record shows that at the 
time of her death on February 19, 1988, the victim was a 
25-year-old wife and mother of four children. She was a drug 
dealer and a drug user who sold drugs to several people. 

The victim’s husband testified that the victim began selling 
small quantities of methamphetamine to Buckman and Goldie 
Fisher in December 1987. The victim kept a record of her drug 
transactions in a blue trifold ledger, along with the drugs, 
money, and razor blades for dividing the drugs. In January 1988, 
Buckman and Fisher began to purchase cocaine from the victim. 
Buckman and Fisher paid for the drugs with cash or offered 
merchandise in exchange for the drugs. 

Shortly before the murder, Buckman became dissatisfied with 
either the quantity or quality of the drugs he was buying from 
the victim. On at least one occasion, Buckman threatened to 
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steal any drugs the victim might have had. The morning before 
the day of the murder, Buckman and Fisher traded a VCR for the 
balance due on an “eight-ball” of drugs received earlier in the 
week from the victim. Later that day, they were trying to sell 
leather jackets and baby clothes to get money to pay Fisher’s 
babysitter. A few hours before the murder, they tried to sell or 
trade a “.38 Special” gun to the victim’s husband for drugs. The 
same caliber gun was used to kill the victim. 

It was established that when the victim was with Fisher at 
approximately 1 a.m. on February 19, 1988, the victim’s purse 
contained roughly $2,000 and three eight-balls of cocaine. None 
of these items were found with the victim’s body when it was 
discovered at approximately 3:20 the same morning. On 
February 19, after the murder, Buckman and Fisher spent large 
amounts of cash in Lincoln, but when they were arrested, the 
baby clothes and leather coats were still in Buckman’s car. At 
that time, Buckman had $656 in cash in his possession. 

Karen Niemann testified that she picked up Fisher, who was 
alone on a road near the location of the murder, at approximately 
1:30 a.m. This was within the timeframe for the victim’s death 
as set by the pathologist. Other evidence placed Fisher with 
Buckman immediately before and after the murder. 

Certain evidence placed Buckman at the scene of the murder. 
There were bloodstains on his clothing and on the steering 
wheel cover and floormats in his car. A Kool cigarette butt was 
found in the victim’s car, and a package of Kool cigarettes and 
brown slippers were found near the murder scene. A cellmate of 
Buckman’s testified that Buckman bragged that he had killed the 
victim in the presence of Fisher and that he had used the money 
he stole from the victim to pay debts. 

Buckman was represented on direct appeal by the same attor- 
neys he had at trial. On appeal, we held that (1) the evidence 
supported the convictions, (2) the jury was not required to be 
unanimous as to the theory which brought it to its guilty verdict 
on the first degree murder charge, and (3) the admission of evi- 
dence regarding Buckman’s use of illegal controlled substances 
and the receipt of stolen property was not an abuse of discretion. 
See State v. Buckman, 237 Neb. 936, 468 N.W.2d 589 (1991). 
We also concluded that Buckman’s appeal did not preserve the 
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issue of whether the trial court erred in overruling his motion in 
limine and his objection at trial to Niemann’s testimony, and we 
refused to consider his claim that the trial court erred in not 
requiring the State to elect between premeditated murder and 
felony murder. Id. 


MOTIONS FOR POSTCONVICTION RELIEF 

On April 1, 1998, Buckman filed a motion for postconviction 
relief with respect to his convictions for first degree murder and 
use of a weapon, which he subsequently amended. On July 28, 
Buckman filed a motion for postconviction relief with respect to 
his conviction for conspiracy to possess a controlled substance, 
which was also subsequently amended. 

On January 27, 1999, the State requested that the district 
court deny an evidentiary hearing and overrule Buckman’s 
motions to vacate and/or set aside the judgments and/or convic- 
tions. On May 28, the district court denied an evidentiary hear- 
ing in both cases and dismissed the motions for postconviction 
relief. Buckman appeals from this order. 


ASSIGNMENTS OF ERROR 
Buckman asserts that (1) the district court erred in failing to 
grant an evidentiary hearing; (2) the district court erred in dis- 
missing the amended motions for postconviction relief; and (3) 
he was denied the right to a fair trial and the conflict-free assis- 
tance of counsel at trial and on direct appeal, in violation of the 
Sth, 6th, and 14th Amendments to the U.S. Constitution. 


ANALYSIS 


CasE No. S-99-1009 

Buckman argues his counsel was ineffective because counsel 
told him that a plea of no contest to the charge of conspiracy to 
possess a controlled substance would result in no additional 
prison time, since his sentence would run concurrently with the 
sentences imposed for first degree murder and use of a weapon 
to commit a felony. He also claims he was told that because he 
would win on appeal, the plea would not matter. Buckman fur- 
ther alleges that counsel told him that he did not need a trial on 
the conspiracy charge because his appeal regarding the murder 
and use of a weapon to commit a felony would inevitably be 
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successful and would vindicate him on all charges, including the 
conspiracy charge. He further asserts that counsel was ineffec- 
tive in not challenging the admissibility of the evidence against 
him and in not informing him regarding the evidentiary chal- 
lenges that could have been made and those that would be for- 
feited in the event of a plea of no contest. 

[2-4] An evidentiary hearing on a motion for postconviction 
relief is required on an appropriate motion containing factual 
allegations which, if proved, constitute an infringement of the 
movant’s rights under the state or federal Constitution. State v. 
Lyle, 258 Neb. 263, 603 N.W.2d 24 (1999). An evidentiary hear- 
ing is not required when the motion alleges only conclusions of 
fact or law. Id. Further, when the motion properly alleges an 
infringement of a defendant’s constitutional rights, an eviden- 
tiary hearing should still be denied when the records and files 
affirmatively show that the defendant is entitled to no relief. Jd. 

[5-7] A plea of no contest is equivalent to a plea of guilty. 
State v. Spiegel, 239 Neb. 233, 474 N.W.2d 873 (1991). 
Normally, a voluntary guilty plea waives all defenses to a crim- 
inal charge. State v. Silvers, 255 Neb. 702, 587 N.W.2d 325 
(1998). However, in a postconviction action brought by a 
defendant convicted on the basis of a guilty plea, a court will 
consider an allegation that the plea was the result of ineffective 
assistance of counsel. Id. 

[8-10] Under the test enunciated in Strickland v. Washington, 
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), in order 
to sustain a claim of ineffective assistance of counsel as a viola- 
tion of the Sixth Amendment to the U.S. Constitution and Neb. 
Const. art. I, § 11, a defendant must show that (1) counsel’s per- 
formance was deficient and (2) such deficient performance prej- 
udiced the defendant, that is, demonstrate a reasonable proba- 
bility that but for counsel’s deficient performance, the result of 
the proceeding would have been different. State v. Lyle, supra. 
When a conviction is based upon a guilty plea, the prejudice 
requirement is satisfied if a defendant shows a reasonable prob- 
ability that but for the errors of counsel, the defendant would 
have insisted on going to trial rather than pleading guilty. State 
v. Silvers, supra. The entire ineffectiveness analysis is viewed 
with a strong presumption that counsel’s actions were reason- 
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able and that even if found unreasonable, the error justifies set- 
ting aside the judgment only if there was prejudice. Jd. 

Buckman’s first two claims of ineffective assistance of coun- 
sel allege that his plea was not made voluntarily and intelli- 
gently. We have previously set forth the standard by which to 
determine if a plea was freely, intelligently, voluntarily, and 
understandingly made. See State v. Irish, 223 Neb. 814, 394 
N.W.2d 879 (1986). In Jrish, we stated that in order to support a 
finding that a plea of guilty or no contest has been entered into 
freely, intelligently, voluntarily, and understandingly, 

1. The court must 

a. inform the defendant concerning (1) the nature of the 
charge; (2) the right to assistance of counsel; (3) the right 
to confront witnesses against the defendant; (4) the right to 
a jury trial; and (5) the privilege against self-incrimination; 
and 

b. examine the defendant to determine that he or she 
understands the foregoing. 

2. Additionally, the record must establish that 

a. there is a factual basis for the plea; and 

b. the defendant knew the range of penalties for the 
crime with which he or she is charged. 

We conclude that the taking of the foregoing steps is 
sufficient to assure that a plea represents a voluntary and 
intelligent choice among the alternative courses of action 
open to a criminal defendant, the ultimate standard by 
which pleas of guilty or nolo contendere are to be tested. 

223 Neb. at 820, 394 N.W.2d at 883. 

Buckman relies upon State v. Jefferson, 5 Neb. App. 646, 562 
N.W.2d 77 (1997). In Jefferson, the defendant alleged he was 
promised that the county attorney would ask the court to drop 
another charge and give Jefferson 45 days’ jail time. Instead, the 
judge sentenced the defendant to a term of 4 to 5 years’ impris- 
onment. In concluding that the files and records did not conclu- 
sively establish that the defendant’s plea was knowingly and 
voluntarily made, the Court of Appeals stated: 

[I]n postconviction proceedings where the defendant 
alleges that his or her plea was induced by some promise, 
the court must hold an evidentiary hearing on the issue 
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unless the record conclusively shows that the plea was not 
induced by any promises, except those included in the plea 
bargain. Usually the record will not conclusively show that 
no such promise was made unless the judge addresses the 
defendant personally on the subject—a good reason for the 
trial court to specifically discuss the matter with the 
defendant. 

Id. at 652, 562 N.W.2d at 81. 

In Jefferson, the judge did not ask the defendant if any 
promises had been made to him, and there was no other evi- 
dence in the record to establish that no such promises had been 
made. Jefferson is distinguished from the case at bar because 
Buckman was specifically asked whether anyone had made him 
any promises other than those contained in his plea bargain, and 
he said no. From our review of the record, we conclude that 
Buckman was informed of his rights as required by /rish and 
that he freely, intelligently, voluntarily, and understandingly 
entered his plea of no contest. Thus, the record affirmatively 
shows that Buckman is entitled to no relief, and the district court 
did not err by not granting an evidentiary hearing with respect 
to these first two claims of ineffective assistance of counsel. 

Buckman’s third claim of ineffective assistance of counsel 
-relates to an assertion that counsel failed to inform him of evi- 
dentiary challenges that would be forfeited by pleading no con- 
test. The record shows that Buckman was specifically asked by 
the trial court whether he understood that by pleading no contest 
he would be waiving and giving up his right to raise any 
defenses to the charge, whether those defenses be procedural, 
constitutional, or statutory. Buckman replied that he understood. 
Accordingly, we find no error in the district court’s refusal to 
grant an evidentiary hearing on the issue of ineffective assis- 
tance of counsel and that the record affirmatively shows 
Buckman is entitled to no relief. 


Case No. S-99-948 
Buckman asserts numerous challenges to his convictions for 
first degree murder and use of a weapon to commit a felony. 
These challenges include the use of a statement made to law 
enforcement about the brand of cigarettes Buckman smoked, 
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physical evidence seized by the police, evidence seized from 
Buckman’s car, a cigarette package seized from his bedroom, 
testimony regarding serological testing, and challenges to jury 
instructions. 

[11] Buckman failed to raise these issues on direct appeal 
even though they were known to him and could have been 
addressed using the record available on direct appeal. A motion 
for postconviction relief cannot be used to secure review of 
issues which were known to a defendant and which were or 
could have been litigated on direct appeal. State v. Reeves, 258 
Neb. 511, 604 N.W.2d 151 (2000). 

However, Buckman raises the same issues in the context of 
ineffective assistance of counsel at trial. Since Buckman was 
represented by the same attorneys on direct appeal as he was at 
trial, this is his first opportunity to allege ineffectiveness of trial 
counsel. Therefore, Buckman’s claims regarding ineffective 
assistance of trial counsel are not procedurally barred. See State 
v. Lyle, 258 Neb. 263, 603 N.W.2d 24 (1999). 

Buckman first alleges that he was offered two separate and 
distinct plea bargains: (1) plead to one count of being an acces- 
sory to murder and testify against his girl friend, Fisher, or (2) 
plead to one count of second degree murder and be sentenced to 
an indeterminate term of 10 years’ to life imprisonment without 
testifying against Fisher. Buckman claims that his counsel 
advised him that the prosecution’s case was so weak that he 
would be found not guilty at trial and that, therefore, he rejected 
both of the alleged plea bargains. Buckman asserts that counsel 
was ineffective in that had he been properly advised as to the 
strength of the prosecution’s case, he would have accepted one 
of the plea bargains. The district court determined that Buckman 
did not allege sufficient facts which, if proved, would constitute 
an infringement of his constitutional rights. 

[12,13] Buckman complains that counsel was ineffective 
because counsel did not correctly predict the outcome of the 
trial. We conclude that Buckman cannot raise this issue under 
the guise of ineffective assistance of counsel. When reviewing a 
claim of ineffective assistance of counsel, an appellate court will 
not second-guess reasonable strategic decisions by counsel. 
State v. Williams, ante p. 234, 609 N.W.2d 313 (2000). The fact 
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that Buckman’s counsel did not successfully predict the out- 
come of the trial does not permit Buckman, after conviction, to 
argue that he would have accepted a plea to a lesser offense. A 
defendant convicted of a crime cannot assert a claim of ineffec- 
tive assistance of counsel based upon the fact that the defendant 
did not accept a plea bargain to a lesser charge and was ulti- 
mately convicted of a greater charge. Accordingly, Buckman is 
precluded from raising this issue. 

Buckman’s second challenge arises from a statement made 
after he was arrested and taken to the Lancaster County sheriff’s 
office. There, Buckman asked police officers for a cigarette. 
When he was offered a Camel Light cigarette, Buckman 
declined, stating that he smoked Kool King cigarettes. Kool 
King cigarette butts were found in the victim’s car, where her 
body was found, and a package of Kool King cigarettes was 
found near the crime scene. Buckman’s statement to law 
enforcement that he smoked Kool King cigarettes was received 
at trial to prove that Buckman was the source of the cigarette 
butts and the cigarette package found at the crime scene. 
Buckman argues that his counsel was ineffective for failing to 
object to this statement because the statement was the product of 
an illegal arrest and was taken in violation of his Miranda rights. 

[14,15] Buckman claims that his arrest was illegal because 
the police did not have a warrant for his arrest, nor did they have 
probable cause to arrest him without a warrant. When a law 
enforcement officer has knowledge, based on information rea- 
sonably trustworthy under the circumstances, which justifies a 
prudent belief that a suspect is committing or has committed a 
crime, the officer has probable cause to arrest without a warrant. 
State v. Baue, 258 Neb. 968, 607 N.W.2d 191 (2000). Probable 
cause for a warrantless arrest is to be evaluated by the collective 
information of the police engaged in a common investigation. 
State v. Nissen, 252 Neb. 51, 560 N.W.2d 157 (1997). 

We conclude that the trial court correctly determined that the 
police had probable cause to arrest Buckman. Prior to 
Buckman’s arrest, the police had found the victim’s body in her 
car with gunshot wounds to her head. At that time, the police 
were aware that Buckman and Fisher wanted to buy drugs from 
the victim and were looking for her a few hours before she was 
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killed. Buckman and Fisher were seen in the parking lot of a 
liquor store where the victim had been on the night of the mur- 
der. Buckman was seen talking to the victim several hours 
before the murder, and she had left to meet Buckman a few 
hours before her body was found. In addition, Fisher was picked 
up near the crime scene a few hours before the victim’s body 
was found. 

Buckman’s counsel was not ineffective by not objecting at 
trial to Buckman’s statement that he smoked Kool King 
cigarettes. The record affirmatively shows that Buckman is enti- 
tled to no relief on this issue. 

[16] Buckman next argues that the statement was taken in 
violation of his Miranda rights. The U.S. Supreme Court has 
stated: 

Miranda safeguards come into play whenever a person in 
custody is subjected to either express questioning or its 
functional equivalent. That is to say, the term “interroga- 
tion” under Miranda refers not only to express question- 
ing, but also to any words or actions on the part of the 
police (other than those normally attendant to arrest and 
custody) that the police should know are reasonably 
likely to elicit an incriminating response from the 
suspect. 
Rhode Island y. Innis, 446 U.S. 291, 300-01, 100 S. Ct. 1682, 64 
L. Ed. 2d 297 (1980). We have excluded from the definition of 
interrogation a course of inquiry related and responsive to a vol- 
unteered remark. See State v. Lamb, 213 Neb. 498, 330 N.W.2d 
462 (1983). 

We conclude that the statement was normally attendant to 
Buckman’s arrest and custody. When Buckman asked for a 
cigarette, he was offered a Camel Light. His response that he 
smoked Kool King cigarettes was a volunteered statement. 
Accordingly, the record affirmatively shows that Buckman is 
entitled to no relief on this issue. 

Buckman’s next claim is that his trial counsel was ineffective 
for not suppressing various items of physical evidence. At the 
police station, Buckman smoked two Kool King cigarettes 
which were saved by police. Serological testing was later per- 
formed on them, and at trial, the cigarette butts were offered as 
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evidence that Buckman was responsible for the cigarette butts 
found at the murder scene. 

Buckman claims that his counsel was ineffective for failing to 
object to this evidence because the cigarette butts were the prod- 
uct of an illegal arrest and because law enforcement did not have 
a warrant or his consent to seize these items. We have already 
concluded that Buckman was not illegally arrested, since police 
had probable cause to arrest him without a warrant, and a war- 
rant was not required to “seize” the cigarette butts which 
Buckman discarded. 

In State v. Wickline, 232 Neb. 329, 440 N.W.2d 249 (1989), 
police seized a cigarette butt that the defendant had smoked at 
the police station. We stated: “Defendant’s argument concerning 
the seizure of items he discarded as trash at the Ewing police 
department is without merit. The defendant abandoned these 
items and sufficiently exposed them to the officer and the pub- 
lic to defeat his claim to fourth amendment protection.” Id. at 
334, 440 N.W.2d at 253. 

Accordingly, Buckman’s counsel was not deficient for failing 
to object to the receipt of this evidence. The record affirmatively 
shows that Buckman is entitled to no relief on this issue. 

Buckman next asserts that his counsel was ineffective for fail- 
ing to suppress the following evidence: cash, a jacket, a sweater, 
a cap, a saliva sample, and subsequent testing of these items. 
After Buckman was arrested, police seized $656 in cash and the 
jacket, sweater, jeans, and cap Buckman had been wearing. 
Police took a saliva sample from Buckman, which was forensi- 
cally tested, and his clothing was also tested. All of these items 
and the results of the forensic testing were received at trial to 
prove that Buckman was at the scene of the crime and that blood 
found on his clothing could not be excluded as being that of the 
victim’s. Buckman claims that his trial counsel was ineffective 
for not suppressing this evidence because it was the product of 
an illegal arrest and was seized without a warrant and without 
his consent. 

{17] A search made without a warrant is valid if made inci- 
dental to a lawful arrest. Jd. In Wickline, after the defendant was 
lawfully arrested, the arresting officer searched the defendant’s 
belongings. During this search, the officer recovered a screw- 
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driver, which was later admitted at trial as evidence that it was 
the type of instrument used to commit the crime. We concluded 
that this type of seizure was legal. Similarly, in the case at bar, 
all of the items at issue were seized incidental to a lawful arrest. 

[18] A warrant or order was not required in order to take the 
saliva sample because Buckman was in lawful custody at the 
time it was taken. Neb. Rev. Stat. § 29-3304 (Reissue 1995) Pro- 
vides as follows: 

No order shall be required or necessary where the indi- 
vidual has been lawfully arrested, nor under any circum- 
stances where peace officers may otherwise lawfully 
require or request the individual to provide evidence of 
identifying physical characteristics, and no order shall be 
required in the course of trials or other judicial 
proceedings. 

Pursuant to Neb. Rev. Stat. § 29-3301 (Reissue 1995), the term 
“Gdentifying physical characteristics” includes saliva samples. 
Thus, Buckman is entitled to no relief on this issue. 

Buckman next asserts that his counsel should have moved to 
suppress certain evidence seized from his car. Police officers 
seized Buckman’s car on February 19, 1988, without a warrant. 
On the morning of February 20, police searched the car pursuant 
to a search warrant. Another search of the car was conducted on 
February 24 pursuant to a search warrant issued the day before. 
During this second search, police officers seized, among other 
things, a black leather jacket, two floormats, and the steering 
wheel cover. 

These items were tested by a forensic serologist. They were 
received at trial along with testimony from the serologist that 
small bloodstains were found on each item. Buckman claims 
that his trial counsel was ineffective for failing to suppress this 
evidence, since police illegally seized his car on February 19, 
1988, and since his car was illegally searched on February 24 
because the search warrant allegedly lacked probable cause. 

The trial court concluded that officers had probable cause to 
believe that a crime had been committed and that Buckman was 
involved, Buckman and Fisher were seen in Buckman’s car talk- 
ing to the victim prior to the murder. Police officers were aware 
that Buckman often kept a gun in his car. Police saw Buckman 
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in his car shortly after the victim’s body was found and shortly 
before he was arrested. We conclude that there was probable 
cause to believe that Buckman’s car contained evidence relevant 
to the crime. The warrant for the first search of the car was prop- 
erly issued. 

As to the search warrant for the second search of the car on 
February 24, 1988, this search warrant must be supported by an 
affidavit establishing probable cause. See State v. Johnson, 256 
Neb. 133, 589 N.W.2d 108 (1999). The affidavit for the second 
search warrant incorporated the February 19 affidavit, which 
stated that Buckman and Fisher were seen in Buckman’s car 
talking to the victim prior to the murder, that police officers 
were aware Buckman often kept a gun in his car, and that the 
victim died of gunshot wounds to the head. The February 23 
affidavit contained additional information regarding stolen 
items in the car, some of which were linked to the victim’s mur- 
der, including a VCR, leather coats, children’s clothing, and 
tools. From this affidavit, the trial court correctly concluded that 
probable cause existed for issuance of the search warrant. 
Therefore, Buckman’s counsel was not deficient for failing to 
object to the introduction of this evidence. Buckman is entitled 
to no relief on this issue. 

Buckman claims his counsel failed to suppress admission of 
a Cigarette package seized from his residence on February 21, 
1988. Police had searched Buckman’s residence pursuant to a 
search warrant which authorized the seizure of a coat; a purse; a 
folder, including records of drug transactions; a gun; clothing 
worn by Buckman and Fisher; and car keys. During the search, 
police found a Kool cigarette package in a trash container in the 
basement of the residence. The package had been opened from 
the bottom, rather than the top, as was the Kool King cigarette 
package found at the crime scene. Buckman claims this cigarette 
package was illegally seized and that his counsel was ineffective 
for not moving to suppress it. 

[19] A warrantless seizure is justified under the plain view 
doctrine if (1) a law enforcement officer has a legal right to be 
in the place from which the object subject to the seizure could 
be plainly viewed, (2) the seized object’s incriminating nature is 
immediately apparent, and (3) the officer has a lawful right of 
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access to the seized object itself. U.S. v. Hatten, 68 F.3d 257 (8th 
Cir. 1995). 

All three of these elements are met under the circumstances 
described above. The police had a legal right to be in the place 
where the object was seized pursuant to the search warrant they 
had. The object’s incriminating nature would have been imme- 
diately apparent to the officers due to the fact that this specific 
type of cigarette package had been found at the crime scene and 
had been opened in the same unusual manner. Finally, the police 
had a lawful right of access to the cigarette package because all 
the items for which they were searching pursuant to the warrant 
could have been found in the trash can where they found the 
cigarette package. 

Accordingly, Buckman’s counsel was not ineffective for fail- 
ing to move to suppress this evidence. The record affirmatively 
establishes that Buckman is entitled to no relief on this issue. 

Buckman’s next claim of ineffective assistance of counsel 
relates to the testimony of two expert witnesses. Moses 
Schanfield, Ph.D., testified regarding the results of forensic 
serological tests he conducted on a Kool King cigarette butt 
found in the victim’s car and known samples of Buckman’s 
blood and saliva. Schanfield stated that only 0.7 percent of the 
white population and only 4.8 percent of the black population 
could have been the donor of the saliva found on the cigarette 
butt. He then concluded that Buckman fell within the 4.8 per- 
cent of the black population that could have smoked the 
cigarette. Reena Roy, Ph.D., testified about the results of foren- 
sic testing she conducted on, among other things, the jacket, 
sweater, and jeans Buckman was wearing at the time of his 
arrest and the steering wheel cover and floormats from 
Buckman’s car. 

[20,21] Buckman claims that his counsel was ineffective for 
failing to move for a hearing in accordance with Frye v. United 
States, 293 F. 1013 (D.C. Cir. 1923), concerning this testimony 
and for failing to object to the evidence as being inadmissible 
under Neb. Rev. Stat. §§ 27-403 and 27-702 (Reissue 1995). 
Essentially, he claims that the evidence was more prejudicial 
than probative because the database was limited to only two 
racial classifications. 
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In this state, where the rules of evidence apply, the 
admissibility of an expert’s testimony, including an opin- 
ion, which is based on a scientific principle or on a tech- 
nique or process which utilizes or applies a scientific prin- 
ciple, depends on general acceptance of the principle, 
technique, or process in the relevant scientific community. 
Stated otherwise, this state adheres “to the Frye standard, 
under which the proponent of the evidence must prove 
general acceptance by surveying scientific publications, 
judicial decisions, or practical applications, or by present- 
ing testimony from scientists as to the attitudes of their fel- 
low scientists.” 

Sheridan v. Catering Mgmt., Inc., 252 Neb. 825, 829, 566 
N.W.2d 110, 113 (1997). 

Both of these expert witnesses testified that the testing meth- 
ods they used were of the kind that were generally accepted in 
the scientific community. Buckman’s counsel did challenge the 
fact that only two racial classifications were used by the experts. 
Counsel explored the limiting effect of using only two classifi- 
cations. However, the testimony was admitted despite counsel’s 
attempts to challenge it. The record shows that the statistical fre- 
quency tables relied on by both experts were generally accepted 

-and relied upon by experts in the scientific community. The fact 

that the challenge was not successful does not render counsel’s 
performance deficient. Accordingly, we cannot say that coun- 
sel’s performance as to this issue was deficient. 

Buckman next alleges that his counsel was ineffective for 
advising him not to testify at trial. He claims that his counsel 
told him that the prosecution’s case was “so weak” that he did 
not need to testify in order to be found not guilty. He asserts that 
had he testified, he would have been found not guilty. 

When reviewing a claim of ineffective assistance of counsel, 
an appellate court will not second-guess reasonable strategic 
decisions by counsel. State v. Williams, ante p. 234, 609 N.W.2d 
313 (2000). The district court concluded that Buckman failed to 
show that his counsel was deficient or that he was prejudiced 
with regard to not testifying at trial. The district court found that 
Buckman’s allegation was a legal conclusion—that had he testi- 
fied, he would not have been convicted. At Buckman’s trial, 
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when the State rested, a dialog was had among the trial court, 
Buckman, and counsel. Buckman was advised of the benefits 
and detriments of testifying and not testifying. The record shows 
that he made the choice not to testify after having discussed the 
matter with his counsel. Buckman’s claim has no merit. 

Buckman’s final challenge under his ineffective assistance of 
counsel argument relates to the jury instructions. Buckman first 
asserts that the jury instructions required the jury to find him not 
guilty of first degree murder before they could consider the 
lesser-included offenses of second degree murder and 
manslaughier. We addressed the “acquittal first” instruction in 
State v. Jones, 245 Neb. 821, 828-29, 515 N.W.2d 654, 658 
(1994), where we stated: 

The problem with (the acquittal first] instruction . . . is 
not that it requires the jury to acquit the defendant on the 
greater charge before considering the lesser charge. An 
acquittal first instruction provides “for a more logical and 
orderly process for the guidance of the jury in its delibera- 
tions.” State v. Wussler, 139 Ariz. 428, 430, 679 P.2d 74, 76 
(1984). There are many jurisdictions that approve the pro- 
priety of instructions requiring acquittal of the most serious 
offense charged before consideration of lesser offenses. 

Accordingly, the instruction was proper. Therefore, the dis- 
trict court did not err in denying Buckman postconviction relief 
on this issue. 

Buckman next asserts that he received ineffective assistance 
of counsel because the jury instruction on the lesser-included 
offense of second degree murder failed to include the necessary 
element of malice, thereby reducing the prosecution’s burden of 
proof. Our decision in State v. Myers, 244 Neb. 905, 510 N.W.2d 
58 (1994), that malice was an element of second degree murder 
was overruled in State v. Burlison, 255 Neb. 190, 583 N.W.2d 31 
(1998). At the time of Buckman’s trial, malice was not included 
as an element of second degree murder. Accordingly, failure to 
instruct on it was not error. Buckman’s motion for postconvic- 
tion relief assigned other errors with regard to the instructions, 
but such errors were not assigned and argued on appeal. 
Therefore, we will not consider such errors on appeal as they 
relate to his argument that counsel was ineffective. 
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Finally, Buckman alleges that one of his attorneys had repre- 
sented both him and an individual who was an endorsed witness 
listed on the informations for both cases now here on appeal. He 
claims that the motion for postconviction relief in that individ- 
ual’s case raises significant questions about whether the dual 
loyalties of counsel were detrimental to his cases. 

[22] It appears that this is the first time Buckman has made 
any mention of this claim. It does not appear anywhere in the 
record, in his amended motion for postconviction relief, or in the 
district court’s order. An issue not presented to or passed on by 
the trial court is not appropriate for consideration on appeal. 
Nebraska Pub. Emp. v. Otoe Cty., 257 Neb. 50, 595 N.W.2d 237 
(1999). Accordingly, we need not consider this issue. 


CONCLUSION 
For all of the foregoing reasons, we affirm the denial of post- 
conviction relief in cases Nos. S-99-948 and S-99-1009. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. 
BRANDON R. JOHNSON, APPELLEE. 
613 N.W.2d 459 


Filed July 7, 2000. No. S-99-991. 


1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does not 
involve a factual dispute is determined by an appellate court as a matter of law, which 
requires the appellate court to reach a conclusion independent from the lower court’s 
decision. 

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction over 
the matter before it. 

3. ___: __. Jurisdictional questions can be raised by the Nebraska Supreme Court sua 
sponte. 

4. Criminal Law: Judgments: Jurisdiction: Appeal and Error. In the absence of spe- 
cific statutory authorization, the State, as a general rule, has no right to appeal an 
adverse ruling in a criminal case. 

5. Criminal Law: Judgments: Appeal and Error. Neb. Rev. Stat. § 29-2315.01 
(Reissue 1995) grants the State the right to seek Supreme Court review of adverse 
criminal rulings and specifies the special procedure by which to obtain such review. 

6. Statutes. Where the language of a statute is plain and unambiguous, no interpretation 
is needed, and a court is without authority to change such language. 


STATE v. JOHNSON 943 
Cite as 259 Neb. 942 


7. Jurisdiction: Appeal and Error. An appellate court may not consider a case as 
within its jurisdiction unless its authority to act is invoked in the manner prescribed 
by law. 

8. Criminal Law: Final Orders: Jurisdiction: Appeal and Error. A failure to strictly 
comply with the jurisdictional prerequisites of Neb. Rev. Stat. § 29-2315.01 (Reissue 
1995) prevents the State from obtaining any review of a trial court’s final order in a 
criminal case. 


Appeal from the District Court for Douglas County: RICHARD 
J. SPETHMAN, Judge. Exception dismissed. 


James S. Jansen, Douglas County Attorney, Donald W. 
Kleine, and Jennie Dugan-Hinrichs for appellant. 


Jeff T. Courtney, of Pfeffer & Courtney, for appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 
INTRODUCTION 

Pursuant to Neb. Rev. Stat. § 29-2315.01 (Reissue 1995), the 
State attempts to take exception to a decision of the district court 
for Douglas County, which sustained the motion for absolute 
discharge of Brandon R. Johnson regarding a two-count crimi- 
nal information filed against him. For the reasons stated herein, 
we dismiss the State’s exception for want of jurisdiction. 


BACKGROUND 

On March 18, 1998, while in custody of the Nebraska 
Department of Correctional Services, Johnson was involved in 
an altercation with a number of correctional officers. The alter- 
cation arose from an incident in which a correctional officer 
attempted to place handcuffs on Paul M. Gilpatrick, another 
inmate. When Gilpatrick attempted to break loose from the cor- 
rectional officer, the officer executed a wristlock takedown and 
took Gilpatrick to the ground in an attempt to regain control of 
the situation. While holding Gilpatrick down, the correctional 
officer was allegedly assaulted by Johnson. 

On March 20, 1998, a criminal complaint was filed in the 
county court for Douglas County in which Johnson was charged 
with first degree assault on an officer, a Class II felony, and third 
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degree assault on an officer, a Class IV felony. A preliminary 
hearing was held on April 8 to determine whether Johnson 
should be bound over to district court to stand trial. On that 
same day and as part of the same proceeding, a preliminary 
hearing was also held in regard to a complaint filed against 
Gilpatrick, in which he was charged with assault on an officer in 
the third degree, a Class IV felony, and aiding and abetting an 
assault on an officer in the first degree. The county court found 
probable cause to bind both Johnson and Gilpatrick over for trial 
in the district court. 

On April 8, 1998, an information was filed in the district 
court for Douglas County in which Johnson was charged with 
the same two offenses charged in the criminal complaint of 
March 20. Johnson entered a plea of not guilty, subject to a plea 
in abatement in which he asserted that the assault charges should 
be dismissed as a matter of law because there was insufficient 
evidence adduced at the preliminary hearing to support a finding 
of probable cause that he had committed the offenses alleged in 
the information. Gilpatrick also filed a plea in abatement on the 
same day as Johnson, in which he asserted that the assault 
charges against him should likewise be dismissed. Gilpatrick’s 
attorney and Johnson’s attorney subsequently agreed that one 
bill of exceptions from the preliminary hearing would be sub- 
mitted to the district court in regard to consideration of both 
pleas in abatement. This bill of exceptions was then obtained by 
Gilpatrick’s attorney and submitted to the district court on May 
21. The cover of the bill of exceptions stated that it was a state- 
ment of the proceedings in the Douglas County Court in the 
cases of State v. Paul M. Gilpatrick, case No. CR98-7636, and 
State v. Brandon R. Johnson, case No. CR98-7626. 

On May 13, 1999, without ever having received a ruling on 
his plea in abatement, Johnson filed a motion to discharge him 
of the offenses charged in the April 8, 1998, information on the 
grounds that his statutory and constitutional rights to a speedy 
trial had been violated by the State’s failure to bring him to trial 
within 6 months of filing the information. Thereafter, a different 
district judge was assigned to the case; the judge conducted a 
hearing on the matter and on June 28, 1999, sustained Johnson’s 
motion for discharge based on speedy trial grounds. 
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The State filed the instant application for leave to take excep- 
tion to the decision of the district court pursuant to 
§ 29-2315.01. 


ASSIGNMENTS OF ERROR 

The State contends that the district court erred in (1) granting 
Johnson’s motion to discharge because delay due to a court’s 
disposition of a plea in abatement is statutorily excluded from 
the State’s time limit to bring a defendant to trial and (2) grant- 
ing Johnson’s motion to discharge because the State is not 
responsible for delays caused by Johnson’s own action or 
inaction. 


STANDARD OF REVIEW 
[1] A jurisdictional question that does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. Hron v. Donlan, ante p. 
259, 609 N.W.2d 379 (2000). 


ANALYSIS 

[2,3] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. In re Interest of Dustin H. 
et al., ante p. 166, 608 N.W.2d 580 (2000). Jurisdictional ques- 
tions can be raised by the Nebraska Supreme Court sua sponte. 
State ex rel. NSBA v. Krepela, ante p. 395, 610 N.W.2d 1 (2000). 

[4,5] In the absence of specific statutory authorization, the 
State, as a general rule, has no right to appeal an adverse ruling 
in acriminal case. State v. Baird, 238 Neb. 724, 472 N.W.2d 203 
(1991). Section 29-2315.01 thus grants the State the right to 
seek Supreme Court review of adverse criminal rulings such as 
those involved in this case, and specifies the special procedure 
by which to obtain such review. State v. Wieczorek, 252 Neb. 
705, 565 N.W.2d 481 (1997). “Under [§ 29-2315.01], the gen- 
eral appeal statute does not come into play until there has been 
compliance with the special requirements of § 29-2315.01.” 
State v. Baird, 238 Neb. at 726, 472 N.W.2d at 205. Because this 
appeal is the result of the State’s seeking leave to take exception 
to the district court’s order pursuant to § 29-2315.01, our pre- 
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liminary inquiry is whether the mandatory requirements of 
§ 29-2315.01 have been met, thereby conferring jurisdiction 
upon this court to decide the merits of the issues raised in the 
State’s exception. 

Section 29-2315.01 provides: 

The county attorney may take exception to any ruling or 
decision of the court made during the prosecution of a cause 
by presenting to the trial court the application for leave to 
docket an appeal with reference to the rulings or decisions 
of which complaint is made. Such application shall contain 
a copy of the ruling or decision complained of, the basis and 
reasons for objection thereto, and a statement by the county 
attorney as to the part of the record he or she proposes to 
present to the appellate court. Such application shall be pre- 
sented to the trial court within twenty days after the final 
order is entered in the cause, and upon presentation, if the 
trial court finds it is in conformity with the truth, the judge 
of the trial court shall sign the same and shall further indi- 
cate thereon whether in his or her opinion the part of the 
record which the county attorney proposes to present to the 
appellate court is adequate for a proper consideration of the 
matter. The county attorney shall then present such applica- 
tion to the appellate court within thirty days from the date of 
the final order. If the application is granted, the county attor- 
ney shall . . . proceed to obtain a review of the case as pro- 
vided in section 25-1912. 

(Emphasis supplied.) 

[6] Where the language of a statute is plain and unambiguous, 
no interpretation is needed, and a court is without authority to 
change such language. State v. Wieczorek, supra. Section 
29-2315.01 clearly provides that in order to obtain review of a 
district court’s final decision in a criminal case, the State shall 
present that application and a copy of the ruling complained of 
to the trial judge, who “shall sign the same” and indicate thereon 
his or her opinion as to whether that portion of the record pro- 
posed to be submitted by the county attorney to the appellate 
court is adequate for resolution of the issues raised in the appli- 
cation. Thereafter, the county attorney shall then present such 
application to the appellate court and proceed with the appeal. 
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The record in the instant case does not contain such an appli- 
cation. To the contrary, the record contains only a copy of the 
county attorney’s initial application for leave to docket error 
proceedings, which was apparently submitted to the district 
court. The record does not, however, contain an application 
which bears the signature of the trial judge or the trial judge’s 
opinion as to whether that part of the record sought to be sub- 
mitted by the county attorney is adequate for review of the trial 
court’s decision to which the State takes exception. Moreover, 
even though the application for leave to appeal makes reference 
to the court’s order of June 28, 1999, “‘a copy of the ruling or 
decision complained of” is not attached thereto, as mandated by 
§ 29-2315.01. In short, the application in the instant case does 
not comply with the mandatory provisions of § 29-2315.01. 

[7,8] An appellate court may not consider a case as within its 
jurisdiction unless its authority to act is invoked in the manner 
prescribed by law. State v. Sinsel, 249 Neb. 369, 543 N.W.2d 
457 (1996). This court has consistently maintained that the fail- 
ure to strictly comply with the jurisdictional prerequisites in 
§ 29-2315.01 prevents the State from obtaining any review of a 
trial court’s final order in a criminal case. See, e.g., State v. 
Baird, 238 Neb. 724, 472 N.W.2d 203 (1991); State v. Halsey, 
232 Neb. 658, 441 N.W.2d 877 (1989). Because the right of the 
State to appeal from a final order in a criminal case is limited by 
the express provisions of § 29-2315.01, the State’s failure to 
comply with § 29-2315.01 in the instant case prevents this court 
from having jurisdiction to consider the merits of the State’s 
exception. 


CONCLUSION 
Because the record does not contain a proper application for 
leave to docket the State’s exception as required by 
§ 29-2315.01, we are without jurisdiction to decide the merits of 
the case, and the State’s exception to the district court’s decision 
must be and is dismissed. 
EXCEPTION DISMISSED. 
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STATE OF NEBRASKA, APPELLEE, V. JOHNNY MIKE HERNANDEZ, 
ALSO KNOWN AS JUAN HERNANDEZ, APPELLANT. 
613 N.W. 2d 455 


Filed July 7, 2000. No. S-99-1102. 


1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

2. Sexual Assault: Prior Convictions: Jurisdiction: States. Under Neb. Rev. Stat. 

§ 28-319(3) (Reissue 1995), a prior conviction from another jurisdiction shall be uti- 

lized to enhance the penalty for a subsequent sexual assault offense so long as the 

prior conviction was pursuant to a state or federal law with essentially the same ele- 

ments as § 28-319. 

_—_: __: __: __. The critical inquiry under Neb. Rev. Stat. § 28-319(3) (Reissue 

1995) is not whether a sexual assault statute from a sister state or federal jurisdiction 

incorporates exactly the same elements as § 28-319. Rather, the relevant inquiry is 

whether the offense for which a defendant was previously convicted and sentenced 

includes essentially the same elements as an offense punishable under § 28-319. 


Appeal from the District Court for Madison County: RICHARD 
P. GARDEN, Judge. Affirmed. 


Harry A. Moore, Madison County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and Donald J.B. Miller for 
appellee. 


HENpRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMACK, and MILLER-LERMAN, JJ. 


GERRARD, J. 
INTRODUCTION 

Johnny Mike Hernandez, also known as Juan Hernandez, was 
convicted pursuant to a jury verdict of sexual assault in the first 
degree, in violation of Neb. Rev. Stat. § 28-319(1) (Reissue 
1995). In its sentencing of Hernandez, the district court for 
Madison County found that the current conviction for first 
degree sexual assault was a second offense and enhanced his 
sentence pursuant to § 28-319(3). Hernandez appeals the 
enhancement of his sentence. The question presented is whether 
the military offense of sodomy for which Hernandez was previ- 
ously convicted and sentenced includes essentially the same ele- 
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ments as first degree sexual assault (§ 28-319) for purposes of 
sentence enhancement under § 28-319(3). We conclude that the 
elements of the military offense of sodomy with a child under 
the age of 16 includes essentially the same elements of the 
offense for which Hernandez stands convicted in the instant case 
and, therefore, affirm the judgment of the district court. 


FACTUAL AND PROCEDURAL BACKGROUND 

D.W. was 7 years old in July 1998 when he told his mother 
that a family friend, “Uncle Johnny,” had put his mouth on 
D.W.’s penis, had grabbed D.W.’s penis, and had also rubbed his 
own penis on D.W.’s bottom. D.W.’s mother reported the matter 
to the Norfolk police for investigation. 

On November 9, 1998, an information was filed charging 
Hernandez with first degree sexual assault on D.W. He pled not 
guilty. The State amended the information on May 5, 1999, 
alleging that Hernandez had once before been found guilty pur- 
suant to § 28-319 or any other state or federal law with essen- 
tially the same elements as first degree sexual assault, as speci- 
fied in § 28-319. Hernandez similarly pled not guilty to the 
amended information. A trial ensued, and the jury returned a 
guilty verdict on May 14. The district court accepted the verdict 
and adjudged Hernandez guilty of first degree sexual assault on 
the same day. 

At Hernandez’ sentencing hearing, the court received exhibits 
9 and 11, which contain certified copies of the charge sheets, the 
general court-martial order, and the decision of the Army Court 
of Military Review, all relating to the 1987 court-martial con- 
victions of Hernandez. The evidence reveals that Hernandez was 
charged with and found guilty of two counts of sodomy with a 
child under the age of 16, in violation of article 125 of the 
Uniform Code of Military Justice (UCMJ), and one count of 
committing an indecent act with the: body of a child under the 
age of 16, with intent to gratify Hernandez’ sexual desires, in 
violation of article 134 of the UCMJ. These acts occurred on 
May 27, 1987, while Hernandez was in the Army, stationed in 
Meunchweiler, Germany. 

The district court took judicial notice of Title 10 of the United 
States Code, § 925, which defines the offense of sodomy under 
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article 125 of the UCMJ. The State offered and the court 
received photocopies of this same section as embodied in the 
United States Code Annotated. 

The district court also received into evidence at the sentenc- 
ing hearing a transcript of portions of the testimony adduced at 
trial in the instant case. The partial trial transcript included the 
testimony of M.B., who recounted in detail his sexual assault by 
Hernandez while M.B. was a child living on a military base in 
Germany. M.B. testified that Hernandez anally sodomized him. 
M.B. also read his statement given to the military police after 
the assault. Hernandez’ counselor while he was incarcerated in 
the U.S. Disciplinary Barracks testified that Hernandez admitted 
responsibility for the 1987 sexual assault on M.B. 

The district court found that the current conviction for first 
degree sexual assault was a second offense because Hernandez 
had a previous general court-martial conviction involving sub- 
stantially the same crime with substantially the same elements. 
In accordance with § 28-319(3), Hernandez was sentenced to 25 
to 50 years’ imprisonment, with credit for time served. He was 
also deemed ineligible for parole pursuant to § 28-319(3). 
Hernandez timely appealed, and we moved this appeal to our 
docket pursuant to our authority to regulate the caseloads of the 
Nebraska appellate courts. 


ASSIGNMENT OF ERROR 
Hernandez alleges, restated, that the district court erred in rul- 
ing that his prior conviction under the UCMJ could be used to 
enhance the penalty for his conviction of first degree sexual 
assault. 


STANDARD OF REVIEW 
[1] Interpretation of a statute presents a question of law, in 
connection with which an appellate court has an obligation to 
reach an independent conclusion irrespective of the decision 
made by the court below. State v. Bottolfson, ante p. 470, 610 
N.W.2d 378 (2000). 


ANALYSIS 
Hernandez did not dispute at sentencing, nor does he dispute 
on appeal, that he was convicted of a violation of article 125 of 
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the UCMJ in 1987. Hernandez, however, argues that article 125 
does not contain essentially the same elements as § 28-319 
because the military offense of sodomy proscribes some conduct 
or additional behavior that would not be criminally proscribed 
under § 28-319. As explained more fully below, Hernandez mis- 
perceives the critical inquiry that courts are required to make 
under the sentencing enhancement provisions of § 28-319(3). 
[2] Section 28-319 provides, in pertinent part: 

(1) Any person who subjects another person to sexual 
penetration (a) without consent of the victim, or (b) who 
knew or should have known that the victim was mentally or 
physically incapable of resisting or appraising the nature of 
his or her conduct, or (c) when the actor is nineteen years 
of age or older and the victim is less than sixteen years of 
age is guilty of sexual assault in the first degree. 


[Note: Neb. Rev. Stat. § 28-318(6) (Reissue 1995) 
defines sexual penetration as “sexual intercourse in its 
ordinary meaning, cunnilingus, fellatio, anal intercourse, 
or any intrusion, however slight, of any part of the actor’s 
or victim’s body or any object manipulated by the actor 
into the genital or anal openings of the victim’s body 
which can be reasonably construed as being for nonmedi- 
cal or nonhealth purposes. Sexual penetration shall not 
require emission of semen.” ] 

(3) Any person who is found guilty of sexual assault in 
the first degree for a second time when the first conviction 
was pursuant to this section or any other state or federal 
law with essentially the same elements as this section shall 
be sentenced to not less than twenty-five years and shall 
not be eligible for parole. 

(Emphasis supplied.) In 1993, the Legislature added the itali- 
cized language to § 28-319(3) for the express purpose of clari- 
fying that a prior conviction from another jurisdiction could be 
utilized to enhance the penalty for a subsequent sexual assault 
offense so long as the prior conviction was pursuant to a state or 
federal law with essentially the same elements as § 28-319. See 
Judiciary Committee Statement, L.B. 430, 93d Leg., 1st Sess. 
1591-92 (Feb. 3, 1993). 
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[3] Thus, the critical inquiry is not whether a sexual assault 
statute from a sister state or federal jurisdiction incorporates 
exactly the same elements as § 28-319. Rather, the relevant 
inquiry is whether the offense for which a defendant was previ- 
ously convicted and sentenced includes essentially the same ele- 
ments as an offense punishable under § 28-319. 

Therefore, we must examine the language of article 125 of 
the UCMJ to ascertain whether it contains essentially the same 
elements as § 28-319, such that Hernandez’ court-martial con- 
viction under article 125 could be used to enhance his sentence 
pursuant to § 28-319(3). We note that the United States Code 
contains the UCMJ, and thus, Hernandez’ conviction was a con- 
viction under federal law. Article 125 provides: 

(a) Any person subject to this chapter who engages in 
unnatural carnal copulation with another person of the 
same or opposite sex or with an animal is guilty of sodomy. 
Penetration, however slight, is sufficient to complete the 
offense. 

(b) Any person found guilty of sodomy shall be pun- 
ished as a court-martial may direct. 

10 U.S.C. § 925 (1994). The offense of sodomy is further clari- 
fied in the Manual for Courts-Martial, United States (MCM), 
which has the force and effect of law. See Noyd v. Bond, 395 U.S. 
683, 692, 89 S. Ct. 1876, 23 L. Ed. 2d 631 (1969) (noting that 
MC©M has force and effect of law unless it is “‘ ‘contrary to or 
inconsistent with’ ” the Uniform Code Congress has enacted). 
See, also, 53A Am. Jur. 2d Military and Civil Defense § 297 
(1996 & Cum. Supp. 2000). The MCM repeats the text of article 
125, then lists the following as elements of the offense of sodomy: 

(a) That the accused engaged in unnatural carnal copu- 
lation with a certain other person or with an animal. 
[Note: add either or both of the following elements, if 
applicable} 

(b) That the act was done with a child under the age of 
16 

(c) That the act was done by force and without the con- 
sent of the other person. 

(Emphasis supplied.) Manual for Courts-Martial, United States, 
4 51, art. 125 (1984). Exhibits 9 and 11 reveal that subsection 
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(b) applied to Hernandez’ 1987 court-martial conviction, as he 
was charged and convicted of sodomy with a child under the age 
of 16. 

A comparison of § 28-319 and article 125, as applied in 
Hernandez’ court-martial conviction, reveals that both contain 
essentially the same elements. Both require penetration, and 
§ 28-319, pursuant to § 28-318(6), defines penetration such that 
an act of sodomy is included within its purview. Section 28-319 
prohibits sexual penetration when the victim does not consent or 
could not consent because of mental or physical incapabilities or 
age. Similarly, article 125, as clarified in the MCM, prohibits 
sexual penetration when the victim does not consent or could 
not consent because of age. As noted previously, this consent 
element was applied in Hernandez’ court-martial conviction, as 
he was charged and convicted of sodomy with a child under the 
age of 16. 

Therefore, the particular sodomy offense for which 
Hernandez was previously convicted and sentenced under arti- 
cle 125, as further clarified in the MCM, includes essentially the 
same elements of the offense for which Hernandez stands con- 
victed under § 28-319. This is precisely the type of circumstance 
that the Legislature considered when it amended § 28-319(3) to 
clarify that a prior conviction from another jurisdiction could be 
utilized to enhance the penalty for a subsequent sexual assault 
offense so long as the conviction was pursuant to a state or fed- 
eral law with essentially the same elements as § 28-319. We 
conclude that the district court appropriately used Hernandez’ 
court-martial conviction under article 125 to enhance his penalty 
for first degree sexual assault, pursuant to § 28-319(3). 


CONCLUSION 
For the foregoing reasons, we conclude that the district court 
properly utilized Hernandez’ prior sodomy conviction to 
enhance his penalty for first degree sexual assault. Therefore, 
we affirm the judgment of the district court. 
AFFIRMED. 
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Henpry, C.J. 
INTRODUCTION 

Alfred V. Bartlett, Dale W. Anderson, Pamela B. Anderson, 
Ormund Whitsel, Eleanor Whitsel, Robert Marshall, and Donald 
Littrel (hereinafter taxpayers), property owners in Dawes 
County, brought property valuation protests to the Dawes 
County Board of Equalization. The board denied the protests, 
and taxpayers appealed to the Tax Equalization and Review 
Commission (TERC). TERC found that the procedure utilized 
by the board in addressing the protests was arbitrary and unrea- 
sonable, but affirmed the board’s denial of the protests. 
Taxpayers now appeal, and the board cross-appeals. We granted 
taxpayers’ petition to bypass, see Neb. Rev. Stat. § 24-1106(2) 
(Reissue 1995). 


BACKGROUND 

In April 1998, due to problems with the assessment of prop- 
erty in Dawes County, the Dawes County assessor divided the 
county into four agricultural “market areas” for property tax 
purposes. The boundaries for each market area were based upon 
where “assessment to sales ratios” for various land sales fell on 
the county map. The land sales used in determining the market 
areas came from a “qualified sales report” compiled by the 
Property Tax Administrator pursuant to Neb. Rev. Stat. 
§ 77-1360.01 (Cum. Supp. 1998). A chart depicted the assess- 
ment-to-sales ratios for the various sales which were grouped in 
ranges, with each range being labeled with a letter (“Ratios: 
40% under = X, 41% - 55% = O, 56% - 70% = Z, 70% - 85% = 
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C, 85% up = H”). The letter representing the assessment-to- 
sales ratio for each sale was plotted on the map where the sale 
had occurred. The county was then divided into the ‘‘market 
areas” by drawing lines around the various sales locations, along 
township or half-township lines. There is no zoning in Dawes 
County. 

Each year, the Property Tax Administrator prepares reports 
informing TERC of the quality of assessments in each county in 
Nebraska. See Neb. Rev. Stat. § 77-5027 (Cum. Supp. 1998). 
Assessments in Dawes County were not acceptable even after 
the creation of the market areas and the adjustments made by the 
assessor. The acceptable range of assessment for agricultural 
land is from 74 to 80 percent of the actual value. Neb. Rev. Stat. 
§ 77-5023 (Cum. Supp. 1998). Assessments in Dawes County 
were at only 70 percent. Pursuant to Neb. Rev. Stat. § 77-5026 
(Cum. Supp. 1998), if TERC determines that equitable assess- 
ment of property in the state cannot be made without adjusting 
the value of a class or subclass of property in a county which it 
deems overvalued or undervalued, TERC may hold a hearing 
during which legal representatives of the county may show 
cause as to why the adjustment should not be made. Pursuant to 
this statute, TERC held a show cause hearing on May 13, 1998, 
at which the Dawes County assessor appeared, in order to dis- 
cuss how to remedy the situation. 

The record of the hearing indicates that several alternatives 
were considered by TERC and the assessor to bring the agricul- 
tural class of land into the acceptable statistical range. TERC 
members noted that none of the market areas as delineated by 
the assessor fell within the acceptable range. However, the 
assessor believed that the adjustments should be done by loca- 
tion of the land instead of by land use. Thus, another alternative 
was developed, basing the adjustments in valuations on the mar- 
ket areas established by the assessor. At the conclusion of the 
hearing, TERC ordered adjustments to the assessments of agri- 
cultural land based on the market areas established by the 
assessor. 

TERC issued a written order adjusting values on May 14, 
1998. The order stated the following with respect to the adjust- 
ments to agricultural land: 
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That the value of the agricultural subclasses of property in 
the County be adjusted to the midpoint of the acceptable 
range (i.e., 77%), which requires that the subclasses be 
adjusted as follows: 

a. That there shall be no adjustment to the median indi- 
cated level of value for agricultural land in Agricultural 
Area 1. 

b. That the median indicated level of value for agricul- 
tural land in Agricultural Area 2 shall be increased by 62%. 

c. That the median indicated level of value for agricul- 
tural land in Agricultural Area 3 shall be decreased by 18%. 

d. That the median indicated level of value for agricul- 
tural land in Agricultural Area 4 shall be increased by 92%. 

The Dawes County assessor complied with TERC’s order and 
implemented the adjustments by market areas. 

Taxpayers are farmers and ranchers who own agricultural 
land divided by the lines between agricultural market area one 
(Area 1) and market area four (Area 4). The adjustments by mar- 
ket area implemented by the assessor in compliance with 
TERC’s May 14, 1998, order caused the valuation of taxpayers’ 
properties in Area 4 to increase to nearly double the amount at 
which it was previously valued, while adjoining property 
located in Area 1 did not increase. Taxpayers filed property val- 
uation protests with the board to protest the valuation of their 
property in Area 4. 

In August 1998, the board filed its own petition with TERC 
pursuant to Neb. Rev. Stat. § 77-1504.01 (Cum. Supp. 1998), 
which allows a county board to petition TERC to consider an 
adjustment to a class or subclass of property. The petition 
requested that TERC revise the sales roster for agricultural land 
and either issue a stay of or reverse its order of May 14, 1998. 

When taxpayers’ protests were presented to the board, the 
board made the following notation on taxpayers’ protest forms, 
“The Board of Equalization has chosen to keep agricultural land 
assessments at their present level, as ordered by T.E.R.C., pend- 
ing the outcome of the Board’s petition.” However, TERC dis- 
missed the board’s petition in an order dated August 7, 1998. 

Taxpayers then filed appeals from the board’s denial of their 
protests with TERC, and the cases were consolidated for hear- 
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ing. At the hearing, Dixie Eaton, Dawes County assessor in 
1998, testified that she divided Dawes County into four market 
areas by plotting the sales in the county based on the assess- 
ment-to-sales ratios and by looking at soil maps. She testified 
that the market areas were drawn on township lines or half- 
township lines, even though soil type divisions do not follow 
township lines. Eaton testified that there are eight subclasses of 
grassland in Dawes County. These subclasses are known as 1G, 
1G-1, 2G, 2G-1, 3G, 3G-1, 4G, and 4G-1. These subclasses are 
based on soil type. The market areas established by the assessor 
are not consistent with the soil classifications depicted on the 
soil map of Dawes County. 

Taxpayers Marshall, Bartlett, Littrel, and Dale Anderson each 
testified that there was no difference between the land they own 
in Area 4 as opposed to the land they own in Area 1. Taxpayers 
also adduced evidence that the land sales in Area 4 included in 
the qualified sales report were not sales of agricultural land. 
Taxpayers testified as to the fair market values of their land, 
which ranged from $100 to $129 per acre. Taxpayers also pro- 
duced evidence of the fair market value of their land through 
their expert witness, Bruce Sheopner, who opined that taxpay- 
ers’ land was worth $114 to $130 per acre. Sheopner further tes- 
tified that the land sales in Area 4 contained in the qualified 
sales report were not sales of agricultural property. 

Connie Sandoz, who took office as the Dawes County asses- 
sor in 1999, testified that there is no difference in the soil type, 
type of grass, or carrying capacity of taxpayers’ land located in 
Area 4 as opposed to land located in Area 1. However, Sandoz 
testified that subclass 4G grassland in Area 4 was assessed at 
$150 per acre, while subclass 4G grassland in Area 1 was 
assessed at $75 per acre. Sandoz also testified that land classi- 
fied as subclass “2D” in Area 4 was assessed at $480 per acre, 
compared to $250 per acre in Area 1. Sandoz agreed that adjoin- 
ing lands for every subclass of land along the boundary of Area 
1 and Area 4 had “vastly different values.” When asked for her 
justification of this difference in value, Sandoz stated, “There 
has to be a line somewhere... .” 

In its findings and order dated September 22, 1999, TERC 
found that the board represented to the taxpayers that “no action 
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would be taken” upon their protests pending the outcome of the 
board’s petition to TERC to adjust values. TERC determined 
that the board “failed to consider the merits” of taxpayers’ 
protests and that such action was unreasonable and arbitrary. 
TERC determined that by not addressing the taxpayers’ protests, 
the board “ignored the statutory duty to equalize assessments.” 
TERC determined that the process utilized by the board in main- 
taining the assessments at their current levels pending the out- 
come of the board’s petition was arbitrary and unreasonable. 

TERC further determined that taxpayers had failed to show 
the actual or fair market value of their property, that establish- 
ment of market areas is a professionally accepted mass appraisal 
technique, and that the taxpayers’ challenge to the sales included 
in the qualified sales report constituted a collateral attack on a 
decision of the Property Tax Administrator. TERC further found 
that the issues raised by taxpayers regarding the increased valu- 
ation constituted a collateral attack on TERC’s prior orders of 
May 14 and August 7, 1998. TERC then affirmed the board’s 
denial of the protests. 


ASSIGNMENTS OF ERROR 

Taxpayers claim, rephrased and summarized, that TERC 
erred in (1) determining that taxpayers’ challenge constituted a 
collateral attack on TERC’s orders of May 14 and August 7, 
1998, (2) failing to find that adjustments to agricultural land 
based solely on location rather than the class or subclass of 
property were unlawful and resulted in the failure to assess agri- 
cultural land uniformly and proportionately, (3) affirming the 
board’s decision after finding that the board failed to consider 
the merits of taxpayers’ protests and finding such failure to be 
unreasonable and arbitrary, (4) finding that taxpayers adduced 
no evidence to establish the board’s determination of values was 
unreasonable, (5) finding that taxpayers’ challenge to the quali- 
fied sales report constituted a collateral attack on the decision of 
the Property Tax Administrator, (6) denying taxpayers due pro- 
cess by reviewing the results of its own prior order, and (7) fail- 
ing to reduce the valuation of taxpayers’ properties to the lowest 
value of the same class and subclass of similar property located 
in the county. 
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The board, in its cross-appeal, claims TERC erred in deter- 
mining that the board’s method of addressing taxpayers’ protests 
was arbitrary and unreasonable. 


STANDARD OF REVIEW 

{1-3] Decisions rendered by TERC shall be reviewed by the 
court for errors appearing on the record. Neb. Rev. Stat. 
§ 77-5019(5) (Supp. 1999); Phelps Cty. Bd. of Equal. v. Graf, 
258 Neb. 810, 606 N.W.2d 736 (2000); Pittman v. Sarpy Cty. 
Bd. of Equal., 258 Neb. 390, 603 N.W.2d 447 (1999). When 
reviewing a judgment for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. Pittman, supra; US Ecology v. Boyd 
Cty. Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999). 
However, in instances where an appellate court is required to 
review cases for error appearing on the record, questions of 
law are nonetheless reviewed de novo on the record. 
Constructors, Inc. v. Cass Cty. Bd. of Equal., 258 Neb. 866, 
606 N.W.2d 786 (2000). 


ANALYSIS 


COLLATERAL ATTACK 

Taxpayers claim TERC erred in its determination that tax- 
payers’ challenge to the adjustments by market area constituted 
a collateral attack on TERC’s prior orders. 

[4,5] When a judgment is attacked in a way other than by pro- 
ceeding in the original action to have it vacated, reversed, or 
modified, or by a proceeding in equity to prevent its enforce- 
ment, the attack is a collateral attack. County of Adams y. 
Nebraska State Bd. of Equal., 252 Neb. 847, 566 N.W.2d 392 
(1997). The rule regarding collateral attack on a judgment 
applies not only to courts of general jurisdiction, but also to 
administrative boards and tribunals acting in a quasi-judicial 
capacity. Schilke v. School Dist. No. 107, 207 Neb. 448, 299 
N.W.2d 527 (1980). See, also, County of Adams, supra. The 
board argues that an order of an administrative agency is not 
subject to collateral attack in the absence of fraud or bad faith 
and that there was no fraud or bad faith in this case. The board’s 
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argument assumes that taxpayers’ challenge constitutes a collat- 
eral attack. 

[6] We have consistently held that a property owner’s exclu- 
sive remedy for relief from overvaluation of property for tax 
purposes is by protest to the county board of equalization. Olson 
v. County of Dakota, 224 Neb. 516, 398 N.W.2d 727 (1987); 
Riha Farms, Inc. v. Dvorak, 212 Neb. 391, 322 N.W.2d 801 
(1982). An appeal may then be taken from the order of the 
county board of equalization fixing the assessed value of the 
property. Jd. This remedy is full, adequate, and exclusive. Id. 
Such a claim cannot be made, in the first instance, by direct 
application to any other body or by a collateral attack in law or 
equity in the event of failure to bring the matter before the 
county board of equalization and to appeal therefrom in case of 
an adverse determination. Id. 

TERC’s order of May 14, 1998, ordered the adjustments by 
market areas, and TERC’s order of August 7, 1998, denied the 
board’s petition to TERC to reconsider the adjustments. 
Taxpayers were then given notice of the adjustments, and they 
filed their protests. This was taxpayers’ first and only opportu- 
nity to challenge any of these issues. The protest procedure and 
appeal therefrom is taxpayers’ sole method of challenging the 
1998 property valuations. Taxpayers do not have the opportunity 
to challenge the increase in the valuation of their property out- 
side of the protest procedure. Thus, taxpayers’ challenge does 
not constitute a collateral attack on TERC’s prior orders. TERC 
erred in determining that taxpayers’ challenge to the 1998 
adjustments was a collateral attack. 


ADJUSTMENTS TO VALUATION BY “MARKET AREA” 
Taxpayers also claim that TERC erred in failing to find that 
TERC’s adjustments to agricultural land by market area rather 
than by class or subclass of property was unlawful and void. 
Section 77-5026 provides: 

Pursuant to section 77-5023, if the commission finds 
that a just, equitable, and legal assessment of the property 
in the state cannot be made without increasing or decreas- 
ing by a percentage the value of a class or subclass of prop- 
erty as returned by any county, the commission shall issue 
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a notice to the counties which it deems either undervalued 
or overvalued and shall set a date for hearing at least five 
days following the mailing of the notice. The notice shall 
be mailed to the county clerk, county assessor, and chair- 
person of the county board. At the hearing the legal repre- 
sentatives of the county may appear and show cause why 
the value of a class or subclass of the property of the 
county should not be adjusted. At the hearing, the com- 
mission may receive testimony from any interested person. 

The May 13, 1998, show cause hearing was held pursuant to 
this section. TERC’s order of May 14 purported to be ordering 
adjustments to subclasses of agricultural land. These “sub- 
classes” were, in actuality, the market areas delineated by the 
assessor. 

[7,8] Agricultural land constitutes a separate and distinct 
class of property for purposes of property taxation. Neb. Rev. 
Stat. § 77-1361(1) (Cum. Supp. 1998). Neb. Const. art. VIII 
requires uniform and proportionate assessment within the class 
of agricultural land. Agricultural land is then divided into “cate- 
gories” such as irrigated cropland, dry cropland, and grassland. 
Neb. Rev. Stat. § 77-1363 (Cum. Supp. 1998). These categories 
are further divided into subclasses based on soil classification. 
Id. 

Section 77-5027 provides in part, “[TERC] shall, pursuant to 
section 77-5026, raise or lower the valuation of any class or sub- 
class of property in a county when it is necessary to achieve 
equalization.” (Emphasis supplied.) TERC’s order of May 14, 
1998, in which it ordered adjustments to agricultural land 
assessments (Area 1, no adjustment; area two, 62-percent 
increase; area three, 18-percent decrease; and Area 4, 92-percent 
increase), was not an adjustment to the value of a subclass of 
property as authorized by §§ 77-5026 and 77-5027. TERC has 
the authority to increase or decrease “by a percentage the value 
of a class or subclass of property.” In this case, TERC ordered 
increases and decreases by various percentages based on where 
the land was located within the “market areas.” 

[9] Although TERC’s order claims to be adjusting subclasses 
of agricultural land, a “market area” is not a subclass of agricul- 
tural land recognized by our statutes. Subclasses of agricultural 
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property must be based on soil classification for purposes of tax- 
ation. § 77-1363. Although the assessor claims to have used soil 
maps in establishing the market areas, the market areas bear lit- 
tle resemblance to the soil map of Dawes County. Eaton admit- 
ted that township lines do not follow soil classifications. The 
market area map itself shows only the assessment-to-sales ratios 
for the various sales plotted on the map, with the market area 
boundaries drawn around them. The evidence in this case indi- 
cates that the market areas established by the assessor were not, 
in fact, based on soil classification, but, instead, were based on 
assessment-to-sales ratios. Subclasses of agricultural land must 
be based on soil classification, not upon where the land is 
located. The market areas do not constitute subclasses of agri- 
cultural land as defined by our statutes. Thus, TERC was with- 
out authority to order adjustments to agricultural land by market 
area, and such adjustments were in violation of the statutory 
scheme set out by the Legislature. 

The board argues that TERC correctly found on appeal that 
the establishment of market areas is a professionally recognized 
method of mass appraisal under Neb. Rev. Stat. § 77-112 (Cum. 
Supp. 1998), which provides: 

Actual value of real property for purposes of taxation 
shall mean the market value of real property in the ordi- 
nary course of trade. Actual value may be determined 
using professionally accepted mass appraisal methods, 
including, but not limited to, the (1) sales comparison 
approach, taking into account factors such as location, zon- 
ing, and current functional use, (2) income approach, and 
(3) cost approach. 

Assuming without deciding that market area analysis is a pro- 
fessionally accepted mass appraisal method for establishing 
actual value, the problem in this case is that the “market areas” 
were used by TERC as a basis for ordering adjustments for pur- 
poses of equalization under § 77-5026. 

[10] When ordering an adjustment for purposes of equaliza- 
tion, TERC is authorized to adjust only by class or subclass. 
§ 77-5027. The market areas involved in this case do not consti- 
tute a class or subclass of agricultural land; therefore, TERC’s 
determination that market area analysis is a professionally 
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accepted method of mass appraisal for purposes of ascertaining 
actual value does not justify TERC’s 1998 adjustments. 

TERC was without authority to order adjustments to agricul- 
tural land based on the market areas because the market areas 
involved in this case do not constitute subclasses of property 
recognized by our statutes. We therefore determine that the 
adjustments to agricultural land valuations implemented by the 
assessor pursuant to TERC’s May 14, 1998, order must be 
reversed. 


ACTION OF COUNTY BOARD 

Taxpayers further claim that TERC erred in affirming the 
board’s denial of taxpayers’ protests after determining that the 
board’s failure to address the merits of the protests was arbitrary 
and unreasonable. The board cross-appeals on this issue, claim- 
ing TERC erred in determining that the board’s action was arbi- 
trary and unreasonable. 

Neb. Rev. Stat. § 77-1510 (Cum. Supp. 1998) provides in 
part, “Appeals may be taken from any action of the county board 
of equalization to the Tax Equalization and Review Commission 
in accordance with the Tax Equalization and Review 
Commission Act.” Neb. Rev. Stat. § 77-1511 (Reissue 1996) 
provides in part: 

The Tax Equalization and Review Commission shall 
hear appeals and cross appeals taken under section 
77-1510 as in equity and without a jury and determine 
anew all questions raised before the county board of equal- 
ization which relate to the liability of the property to 
assessment, or the amount thereof. The commission shall 
affirm the action taken by the board unless evidence is 
adduced establishing that the action of the board was 
unreasonable or arbitrary or unless evidence is adduced 
establishing that the property of the appellant is assessed 
too low. 

{11] We have held that § 77-1511 creates a presumption that 
a board of equalization has faithfully performed its official 
duties in making an assessment and has acted upon sufficient 
competent evidence to justify its action. Constructors, Inc. v. 
Cass Cty. Bd. of Equal., 258 Neb. 866, 606 N.W.2d 786 (2000). 
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That presumption remains until there is competent evidence to 
the contrary presented, and the presumption disappears when 
there is competent evidence adduced on appeal to the contrary. 
Id. 

[12] A county board of equalization has the duty to correct 
and equalize individual discrepancies and inequalities in assess- 
ments within the county. AT&T Information Sys. v. State Bd. of 
Equal., 237 Neb. 591, 467 N.W.2d 55 (1991); Neb. Rev. Stat. 
§§ 77-1501, 77-1502, and 77-1504 (Cum. Supp. 1998 & Supp. 
1999). In carrying out this function, the county board must give 
effect to the constitutional requirement that taxes be levied uni- 
formly and proportionately upon all taxable property in the 
county. AT&T Information Sys., supra. See, also, § 77-1501. 
This basic duty of county boards of equalization remains 
unchanged by enactment of the Tax Equalization and Review 
Commission Act. See §§ 77-1501, 77-1502, and 77-1504 
(Reissue 1996, Cum. Supp. 1998 & Supp. 1999). 

A county board of equalization may address equalization 
issues each year between June 1 and July 25. § 77-1504. County 
boards of equalization must also rule on protests within this time 
period. § 77-1502. A county board of equalization may file its 
own petition with TERC, on or before July 26, requesting an 
adjustment to a class or subclass of property. See § 77-1504.01 
(Supp. 1999). 

TERC determined that the board ignored its duty to equalize 
assessments based on language the board placed on taxpayers’ 
protest forms, stating, “The Board of Equalization has chosen to 
keep agricultural land assessments at their present level, as 
ordered by T.E.R.C., pending the outcome of the Board’s peti- 
tion.” TERC noted that by not addressing the issues raised in the 
protests, in the event that the board’s own petition to TERC was 
denied, the board would have lost the opportunity to equalize 
assessments within the limited timeframe under which it is 
authorized to equalize assessments. TERC found the board’s 
method of handling the protests to be arbitrary and 
unreasonable. 

The board’s own language placed on the protest forms is suf- 
ficient to rebut the presumption that the board faithfully per- 
formed its official duties in making an assessment and acted 
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upon sufficient competent evidence to justify its action. The 
board’s notation on the protest forms indicates that the board 
essentially took no action on taxpayers’ protests and simply 
decided to await the outcome of its own petition to TERC. The 
board’s petition was subsequently dismissed by TERC. As 
TERC determined in its order, this resulted in the board’s losing 
the ability to equalize assessments within the allotted time- 
frame. The board had a duty to address the equalization issue, 
which it failed to do. TERC was correct in determining that this 
action by the board was arbitrary and unreasonable, and the 
board’s cross-appeal is without merit. 

We therefore determine that TERC must remand these con- 
solidated protests to the board for a determination on the merits, 
taking into consideration our determination that TERC’s May 
14, 1998, order in which it adjusted agricultural land values by 
market areas was unauthorized. Accordingly, we need not 
address the remaining assignments of error. 


CONCLUSION 
For the foregoing reasons, we reverse TERC’s decision of 
September 22, 1999, affirming the board’s denial of taxpayers’ 
protests, and remand this cause to TERC with orders to remand 
the consolidated protests to the board for further proceedings 
‘regarding the 1998 tax year, consistent with this opinion and in 
conformity with Neb. Const. art. VIII, requiring uniform and 
proportionate assessment within the class of agricultural land. 
The board’s cross-appeal is dismissed. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
DONNIE GRAHAM, APPELLANT. 
614 N.W. 2d 266 


Filed July 7, 2000. No. S-99-1235. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress based on 
the Fourth Amendment, apart from determinations of reasonable suspicion to conduct 
investigatory stops and probable cause to perform warrantless searches, is to be 
upheld on appeal unless its findings of fact are clearly erroneous. 
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Motions to Suppress: Appeal and Error. In making a determination whether a trial 
court’s ruling on a motion to suppress is to be upheld, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes that 
the trial court is the finder of fact and takes into consideration that it observed the 
witnesses. 

Judgments: Appeal and Error. Regarding questions of law, an appellate court has 
an obligation to reach an independent, correct conclusion irrespective of the determi- 
nation made by the court below. 

Motions to Suppress: Courts: Records. District courts shall articulate in writing or 
from the bench their general findings when denying or granting a motion to suppress. 
Criminal Law: Constitutional Law. Where entry by an undercover agent is effected 
solely by the invitation of the defendant, albeit under a misconception as to the agent’s 
identity and purpose, there is no Fourth Amendment activity so long as the agent does 
not exceed the scope of the invitation. 

Criminal Law: Entrapment: Words and Phrases. Entrapment is the governmental 
inducement of one to commit a crime not contemplated by the individual, in order to 
prosecute that individual for the commission of the criminal offense. 

Criminal Law: Entrapment: Intent. Under the “origin of intent” test, the defendant 
was entrapped if (1) the government induced the defendant to commit the offense 
charged and (2) the defendant’s predisposition to commit the criminal act was such 
that the defendant was not otherwise ready and willing to commit the offense on any 
propitious opportunity. 

Entrapment: Evidence: Proof. Because entrapment is in the nature of an affirmative 
defense, the burden of going forward with evidence of the element of governmental 
inducement is on the defendant. 

___: ___: __. In assessing whether the defendant has satisfied his or her burden of 
going forward with evidence of governmental inducement, the initial duty of the court 
is to determine whether there is sufficient evidence that the government has induced 
the defendant to commit a crime. This determination is made as a matter of law, and 
the defendant's evidence of inducement must be more than a scintilla. 

Criminal Law: Entrapment: Police Officers and Sheriffs: Controlled Substances. 
The lone fact that an undercover police officer, personally or through an informant, 
offers to purchase or obtain marijuana is not an inducement to commit a crime result- 
ing in the availability of entrapment as a defense for the seller of the marijuana. 


Appeal from the District Court for Pawnee County: RoBERT T. 


FINN, Judge. Affirmed. 


Kelly J. Werts, of Fankhauser, Nelsen & Werts, P.C., for 


appellant. 


Don Stenberg, Attorney General, and Marie Colleen Clarke 


for appellee. 
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MILLER-LERMAN, J. 
NATURE OF CASE 

Donnie Graham appeals his convictions of two counts of dis- 
tributing marijuana in violation of Neb. Rev. Stat. 
§ 28-416(1)(a) (Reissue 1995). Graham asserts that the district 
court for Pawnee County erred in denying his motion to sup- 
press and in failing to find that he had been entrapped. We 
affirm. 


STATEMENT OF FACTS 

Investigator Philip Dittbrenner was assigned to the Southeast 
Area Drug Enforcement Task Force, which covers a six-county 
area in southeast Nebraska, including Pawnee County. In May 
1998, Dittbrenner was working with a confidential informant 
who agreed to introduce Dittbrenner to persons who might be 
selling illegal drugs. The informant received a fee of $50 to 
$100 each time he provided adequate information that led to 
persons who were selling drugs. Pursuant to such agreement, the 
informant identified Graham as a person he had known for some 
time who had dealt in cocaine, methamphetamine, and mari- 
juana sales. 

On May 6, 1998, Dittbrenner and the informant went to 
Graham’s home in Pawnee City so that the informant could 
introduce Dittbrenner to Graham and Dittbrenner could attempt 
to purchase drugs from Graham. Dittbrenner and the informant 
arrived at Graham’s home in the early afternoon without notice 
or invitation. The informant introduced Dittbrenner to Graham 
as “Bill” and falsely told Graham that he worked for “Bill” in a 
construction business. Neither the informant nor Dittbrenner 
revealed Dittbrenner’s true identity as an investigator. Graham 
invited Dittbrenner and the informant into his home. 

Dittbrenner and the informant remained in Graham’s home 
for approximately 45 minutes to an hour, talking with Graham. 
During that time, the three individuals drank beer, Graham 
offered Dittbrenner marijuana to smoke, and Dittbrenner simu- 
lated smoking the marijuana. Toward the end of the visit, 
Dittbrenner asked Graham whether he had any marijuana to sell. 
Graham replied that at the time, all he had was a small baggie of 
marijuana that he would sell to Dittbrenner for $10. Dittbrenner 
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purchased the baggie and inquired whether he could get more 
marijuana. Graham told Dittbrenner he would attempt to find 
some more marijuana, but no specific plan was made at that 
time. 

The next day, May 7, 1998, the informant called Graham to 
inquire as to an additional purchase of marijuana. Graham 
advised the informant and Dittbrenner that he could get them a 
quarter ounce of marijuana, but that they would need to travel to 
get it. Dittbrenner and the informant went to Graham’s house, 
then proceeded with Graham to the home of Lynn deKoning in 
rural Pawnee County. On the way, Dittbrenner gave Graham 
$50, which was the agreed-upon price for the quarter ounce of 
marijuana. When they arrived at the deKoning residence, 
Dittbrenner and the informant waited in the car. Graham went to 
the house and brought out an individual he introduced to 
Dittbrenner and the informant as “Lynn.” Graham and Lynn 
went into the residence, and a short time later, Graham returned 
to the car and handed Dittbrenner a baggie which, Dittbrenner 
estimated, contained approximately a quarter ounce of 
marijuana. 

The baggies given by Graham to Dittbrenner were sent to the 
Nebraska State Patrol Criminalistics Laboratory for analysis. 
Testing revealed that both baggies contained marijuana. 

Graham was arrested, and a preliminary hearing was held in 
the county court for Pawnee County on December 3, 1998. The 
county court found that the State had submitted sufficient evi- 
dence to establish probable cause that the two charged offenses 
of distributing marijuana had been committed and that reason- 
able grounds existed to believe Graham had committed those 
offenses. Graham was bound over to district court for trial on the 
charges. 

On June 16, 1999, Graham filed a motion to suppress as 
evidence 

any and all observations made and items of evidence 
seized from [Graham’s] residence by law enforcement offi- 
cers during the presence of law enforcement officers at 
said residence on or about May 7, 1998 [sic] and also sup- 
pressing as evidence any and all observations made regard- 
ing [Graham] and items of evidence seized from a pur- 
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ported drug purchase and sale on or about May 8, 1998 

{sic}. 
Graham asserted that Dittbrenner’s entry into his home on May 
6, 1998, using a confidential informant and a false identity to 
obtain Graham’s consent to enter violated his right to be free 
from unreasonable searches and seizures as guaranteed by the 
Fourth Amendment to the U.S. Constitution and by Neb. Const. 
art. I, § 7. 

Graham waived jury trial, and on July 28, 1999, the matter 
came on for hearing on the motion to suppress and for bench 
trial. For purposes of the motion and trial, the parties stipulated 
that the testimony of Dittbrenner at the preliminary hearing 
would be admitted and received into evidence, and Graham 
waived further cross-examination of Dittbrenner. Graham 
waived foundation for the admission of the Nebraska State 
Patrol Criminalistics Laboratory reports, provided that such 
reports would not be admitted into evidence if the court sus- 
tained his motion to suppress. At the bench trial, Graham argued 
a defense of entrapment, asserting that the record did not show 
any predisposition on his part to commit the crimes charged. 
The State argued in response that there was no entrapment, as 
Graham had not resisted Dittbrenner’s request to purchase 
marijuana. 

On August 11, 1999, the district court entered a ruling deny- 
ing Graham’s motion to suppress and, with respect to the sub- 
stance of the charges, found Graham guilty of both counts of 
distributing marijuana in violation of § 28-416(1)(a). On 
October 14, the district court sentenced Graham to imprison- 
ment for not less than 36 months and not more than 60 months 
on each count to run concurrently. Graham appealed the denial 
of the motion to suppress and his convictions. 


ASSIGNMENTS OF ERROR 
Graham asserts that the district court erred in (1) denying his 
motion to suppress and (2) failing to find that he had been 
entrapped. 


STANDARD OF REVIEW 
{1,2] A trial court’s ruling on a motion to suppress based on 
the Fourth Amendment, apart from determinations of reasonable 
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suspicion to conduct investigatory stops and probable cause to 
perform warrantless searches, is to be upheld on appeal unless 
its findings of fact are clearly erroneous. State v. Bjorklund, 258 
Neb. 432, 604 N.W.2d 169 (2000). In making a determination 
whether a trial court’s ruling on a motion to suppress is to be 
upheld, an appellate court does not reweigh the evidence or 
resolve conflicts in the evidence, but, rather, recognizes that the 
trial court is the finder of fact and takes into consideration that 
it observed the witnesses. Id. 

[3] Regarding questions of law, an appellate court has an obli- 
gation to reach an independent, correct conclusion irrespective 
of the determination made by the court below. State v. Reeves, 
258 Neb. 511, 604 N.W.2d 151 (2000). 


ANALYSIS 


Motion to Suppress. 

Graham asserts that the district court erred in denying his 
motion to suppress evidence obtained as the result of 
Dittbrenner’s entry into his home on May 6, 1998. Graham 
argues that such governmental entry into his home which was 
gained by use of false pretenses on the part of the State’s agent 
violated his right to be free from unreasonable searches and 
seizures as guaranteed by the Fourth Amendment to the U.S. 
Constitution and by Neb. Const. art. I, § 7. Because we conclude 
that the Fourth Amendment and Neb. Const. art. I, § 7, are not 
implicated by the undisputed facts, we affirm the district court’s 
denial of Graham’s motion to suppress. 

[4] We note that in its ruling on Graham’s motion to suppress, 
the district court did not articulate its specific findings but sim- 
ply stated that “[t]he court finds that the defendant’s Motion to 
Suppress should be overruled.” We have directed that “district 
courts shal] articulate in writing or from the bench their general 
findings when denying or granting a motion to suppress.” State 
v. Osborn, 250 Neb. 57, 67, 547 N.W.2d 139, 145 (1996). We 
noted in Osborn that the degree of specificity required would 
vary from case to case. In the instant case, the district court’s 
articulation of the specific basis of its denial of Graham’s 
motion to suppress would have been helpful to our review on 
appeal. However, the only evidence offered and received for the 
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district court’s consideration of Graham’s motion to suppress 
was Dittbrenner’s testimony from the preliminary hearing. 
Because there is no conflict in the evidence relevant to the 
motion, we are able to review the district court’s ultimate deter- 
mination of the motion to suppress from the record in this case. 
Accordingly, we proceed to consideration of the merits of the 
motion to suppress. 

The uncontroverted evidence establishes that based on the 
informant’s identification of Graham as a person who dealt in ille- 
gal drugs, Dittbrenner arranged to meet Graham. Dittbrenner used 
a false identity to gain Graham’s consent to enter his house. After 
Dittbrenner and the informant had been inside Graham’s house 
for some time, Graham voluntarily offered them some marijuana 
to smoke. When Dittbrenner later asked to purchase some mari- 
juana from Graham, Graham readily offered to sell what he had 
and agreed to try to locate more. The following day, Graham 
again readily responded to Dittbrenner’s request by accepting 
Dittbrenner’s $50 and taking Dittbrenner to a location where 
Graham obtained marijuana, which he then sold to Dittbrenner. 

[5] Under the facts of this case, there was neither a search nor 
a seizure as those concepts are understood under the Fourth 
Amendment and Neb. Const. art. I, § 7. In cases “where entry by 
an undercover agent is effected solely by the invitation of the — 
defendant, albeit under a misconception as to the agent’s iden- 
tity and purpose, there is no Fourth Amendment . . . activity so 
long as the agent does not exceed the scope of the invitation.” 
People v Catania, 427 Mich. 447, 454, 398 N.W.2d 343, 346 
(1986). See, also, Lewis v. United States, 385 U.S. 206, 87 S. Ct. 
424, 17 L. Ed. 2d 312 (1966). In the instant case, Graham vol- 
untarily allowed Dittbrenner and the informant into his home 
without any coercion on their part, compare Schneckloth v. 
Bustamonte, 412 U.S. 218, 93 S. Ct. 2041, 36 L. Ed. 2d 854 
(1973) (Fourth Amendment is implicated where consent is 
gained via coercion), and once inside, Dittbrenner’s conduct did 
not exceed the scope for which he had gained admittance. 

The facts show that once inside Graham’s house, Dittbrenner 
observed nothing other than that which Graham contemplated. 
While recognizing that the home is accorded the full range of 
Fourth Amendment protections, the U.S. Supreme Court has 
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stated that when the home is converted into a commercial center 
“for purposes of transacting unlawful business, that business is 
entitled to no greater sanctity than if it were carried on in a store, 
a garage, a car, or on the street.” Lewis v. United States, 385 US. 
at 211. In the instant case, Graham initiated the transaction of 
unlawful drug activity in his home by offering Dittbrenner and 
the informant marijuana to smoke. Upon Dittbrenner’s inquiry, 
Graham readily agreed to sell the marijuana he had on hand and 
to attempt to locate additional marijuana for Dittbrenner to 
purchase. 

Under the facts of the instant case, we conclude there was no 
Fourth Amendment activity by Dittbrenner, and therefore, no 
violation of Graham’s right to be free from unreasonable 
searches and seizures as guaranteed by the Fourth Amendment 
to the U.S. Constitution and by Neb. Const. art. I, § 7. We there- 
fore conclude that the district court did not err in denying 
Graham’s motion to suppress, and we reject Graham’s first 
assignment of error. 


Entrapment. 

As his second assignment of error, Graham argues generally 
that the district court erred in not finding that the evidence 
established his entrapment defense. In particular, Graham 
argues that the State offered no evidence to show that he had a 
predisposition to sell marijuana. Because we conclude, as more 
fully outlined below, that Graham did not carry his burden of 
going forward with evidence of inducement, this assignment of 
error is without merit. 

[6] Under Nebraska law, entrapment is “ ‘the governmental 
inducement of one to commit a crime not contemplated by the 
individual, in order to prosecute that individual for the commis- 
sion of the criminal offense.’” State v. Connely, 243 Neb. 319, 
330, 499 N.W.2d 65, 73 (1993), quoting State v. Stahl, 240 Neb. 
501, 482 N.W.2d 829 (1992). In Sherman v. United States, 356 
U.S. 369, 372, 78 S. Ct. 819, 2 L. Ed. 2d 848 (1958), the U.S. 
Supreme Court stated: “To determine whether entrapment has 
been established, a line must be drawn between the trap for the 
unwary innocent and the trap for the unwary criminal.” 

[7] It has been observed that there are two tests for analyzing 
the existence of entrapment: “ ‘the origin of intent’” test and the 
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“objective” test. Note, Entrapment, 73 Harv. L. Rev. 1333, 1335 
(1960). Nebraska has adopted the “origin of intent” test to deter- 
mine whether a defendant was entrapped. Under this test, the 
defendant was entrapped if (1) the government induced the 
defendant to commit the offense charged and (2) the defendant’s 
predisposition to commit the criminal act was such that the 
defendant was not otherwise ready and willing to commit the 
offense on any propitious opportunity. State v. Connely, supra; 
State v. Stahl, supra. 

[8] Entrapment is a defense consisting of conjunctive ele- 
ments—governmental inducement to commit a crime and a lack 
of criminal predisposition in the defendant. State v. Swenson, 
217 Neb. 820, 352 N.W.2d 149 (1984). Because entrapment is in 
the nature of an affirmative defense, the burden of going forward 
with evidence of the element of governmental inducement is on 
the defendant. State v. Connely, supra; State v. Stahl, supra. 

[9] In assessing whether the defendant has satisfied his or her 
burden of going forward with evidence of governmental induce- 
ment, the initial duty of the court is to determine whether there 
is sufficient evidence that the government has induced the 
defendant to commit a crime. State v. Swenson, supra. This 
determination is made as a matter of law, and the defendant’s 
evidence of inducement must be more than a scintilla. Jd. To be 
more than a scintilla, evidence cannot be vague, conjectural, or 
the mere suspicion about the existence of a fact, but must be real 
and of such quality as to induce conviction. Jd. For the reasons 
recited below, we conclude that Graham’s evidence of the ele- 
ment of inducement was not more than a scintilla of evidence, 
and thus, he did not satisfy his burden of going forward. 
Accordingly, we need not and do not analyze the sufficiency of 
the evidence of the second element of entrapment, predisposi- 
tion. Kelly v. Kelly, 246 Neb. 55,516 N.W.2d 612 (1994) (appel- 
late court not obligated to engage in analysis not needed to adju- 
dicate case and controversy before it). 

In the present case, Graham argues that Dittbrenner and the 
informant contacted him on their own initiative to gain admit- 
tance to his home, that he did not offer to sell marijuana to 
Dittbrenner prior to Dittbrenner’s request, and that in response 
to Dittbrenner’s request, Graham said that he had only the bag- 
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gie from which the three had been smoking. Graham claims this 
evidence was sufficient as to inducement. In response to 
Graham’s argument, the State asserts, inter alia, that Graham did 
not meet his initial burden to show governmental inducement. 
We agree with the State. 

[10] The thrust of Graham’s argument with respect to induce- 
ment is that because Dittbrenner initiated the marijuana sale, 
Graham has, therefore, met his burden of establishing that the 
State induced the crimes. Contrary to Graham’s assertion, in 
State v. Swenson, we specifically stated that “(t]he lone fact that 
an undercover police officer, personally or through an infor- 
mant, offers to purchase or obtain marijuana is not an induce- 
ment to commit a crime resulting in the availability of entrap- 
ment as a defense for the seller of the marijuana.” 217 Neb. at 
825, 352 N.W.2d at 153. See, also, State v. Lampone, 205 Neb. 
325, 328, 287 N.W.2d 442, 444 (1980) (observing that “where a 
person already has the readiness or willingness to violate the 
law, the fact that an officer or agent provides a favorable oppor- 
tunity for the violation does not constitute entrapment”). 

Our holding in State v. Swenson, that the lone fact of an offer 
to purchase is not an inducement resulting in the availability of 
the entrapment defense, is consistent with other authorities con- 
sidering the element of inducement. See, generally, Sherman v. 
United States, 356 U.S. 369, 78 S. Ct. 819, 2 L. Ed. 2d 848 
(1958) (in case in which entrapment was established, it was 
observed that undercover agent’s merely affording opportunity 
to commit offense does not constitute entrapment). See, also, 
State v. Nelsen, 89 S.D. 1, 228 N.W.2d 143 (1975); Hawthorne 
v. State, 43 Wis. 2d 82, 168 N.W.2d 85 (1969); People v 
Margaret Jones, 48 Mich. App. 334, 210 N.W.2d 396 (1973). In 
connection with entrapment in drug prosecutions, other author- 
ities have identified four principal “inducements”: appeals to 
friendship, sympathy, offers of excessive amounts of money, and 
appeals to the seller’s “addiction.” See, generally, State v. 
Nelsen, supra. None of these inducements is present in the 
instant case. To establish that a defendant was induced to violate 
the law, the cases further indicate that an inducement must be 
undue or prolonged, consisting of persistent pressure or insistent 
persuasion. Id. See, also, United States v. Glaeser, 550 F.2d 483 
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(9th Cir. 1977). The evidence fails to show that any such pres- 
sures were brought to bear on Graham. In sum, Graham’s evi- 
dence relating to inducement was limited to the fact that 
Dittbrenner offered to purchase marijuana, which evidence was 
not more than a scintilla of evidence of inducement and, there- 
fore, was insufficient to carry Graham’s burden of going for- 
ward with respect to the first element of the entrapment defense. 
The district court’s rejection of the entrapment defense was cor- 
rect, and this assignment of error is without merit. 


CONCLUSION 

We conclude that Dittbrenner’s entry into Graham’s home did 
not implicate Graham’s rights under the Fourth Amendment and 
Neb. Const. art. I, § 7, and that the district court, therefore, prop- 
erly denied his motion to suppress evidence obtained as a result 
of such entry. We further conclude that Graham did not offer 
more than a scintilla of evidence of the element of inducement 
and, therefore, failed to meet his burden of going forward with 
sufficient evidence to support an entrapment defense. The dis- 
trict court’s rulings were correct, and we, therefore, affirm 
Graham’s convictions. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
JOHN DIXON, APPELLANT. 
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1, Jury Instructions. Whether jury instructions given by a trial court are correct is a 
question of law. 

2. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of erro- 
neous jury instructions, the appellant has the burden to show that the questioned 
instructions were prejudicial or otherwise adversely affected a substantial right of the 
appellant. 

3. Trial: Judges: Jury Instructions: Appeal and Error. It is the duty of a trial judge 
to instruct the jury on the pertinent law of the case, whether requested to do so or not, 
and an instruction or instructions which by the omission of certain elements have the 
effect of withdrawing from the jury an essential issue or element in the case are prej- 
udicially erroneous. 


11. 


B. 
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Jury Instructions: Appeal and Error. Jury instructions must be read as a whole, and 
if they fairly present the law so that the jury could not be misled, there is not prejudi- 
cial error. 
Lesser-Included Offenses: Jury Instructions: Evidence. A court must instruct on a 
lesser-included offense if (1) the elements of the lesser offense for which an instruc- 
tion is requested are such that one cannot commit the greater offense without simul- 
taneously committing the lesser offense and (2) the evidence produces a rational basis 
for acquitting the defendant of the greater offense and convicting the defendant of the 
lesser offense. 
Homicide: Lesser-Included Offenses. Attempted second degree murder is a lesser- 
included offense of attempted first degree murder. 
Trial: Juries: Evidence. Where the evidence and circumstances of a crime are such 
that different inferences may properly be drawn therefrom as to the degrees, it 
becomes the duty of the court to submit the different degrees to the jury for them to 
draw the inferences, whether requested to do so or not. 
Appeal and Error. Errors that are assigned but not argued will not be addressed by 
an appellate court. 
___. An appellate court may, at its discretion, discuss issues unnecessary to the dis- 
position of an appeal where those issues are likely to recur during further proceedings. 
Trial: Evidence: Tape Recordings. If adequate foundation is elicited at trial, tape 
recordings of relevant and material conversations may properly be admitted into 
evidence. 
Trial: Juries: Evidence: Tape Recordings. Previously played portions of tape 
recordings, like testimony of an actual witness at trial, generally should not be reheard 
by vee 
wie 25 SLR 5 . When a jury makes a request to rehear certain evidence, a trial 
court should discover the exact nature of the jury’s difficulty, isolate the precise tes- 
timony which can solve it, and weigh the probative value of the testimony against the 
danger of undue emphasis. If, after this careful exercise of discretion, the court 
decides to allow some repetition of the tape-recorded evidence for the jury, it can do 
so in open court in the presence of the parties or their counsel or under other strictly 
controlled procedures of which the parties have been notified. 
Trial: Juries: Evidence: Tape Recordings: Appeal and Error. Once a tape record- 
ing is properly admitted as testimonial evidence, such evidence should be marked as 
" any other exhibit and included in the record for review in the event of an appeal. After 
being admitted, however, the exhibit should be played once in open court so that the 
jery can hear the tape in the same manner that it does other evidence. It is only under 
circumstances where the jury makes a request to rehear certain testimonial evidence 
during deliberations that the trial court must proceed to weigh the probative value of 
the testimony against the danger of undue influence, in open court in the presence of 
both parties or their counsel, before determining whether portions of the evidence 
should be reheard by the jury. 


Appeal from the District Court for Cuming County: ROBERT 
Ensz, Judge. Affirmed in part, and in part reversed and 


remanded for a new trial. 
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GERRARD, J. 
INTRODUCTION 

John Dixon was convicted pursuant to a jury verdict in the dis- 
trict court of attempted first degree murder, use of a deadly 
weapon to commit a felony, and attempted theft by unlawful tak- 
ing of property with a value in excess of $1,500. The district court 
thereafter sentenced Dixon to a combined sentence of not less 
than 49 nor more than 62 years’ imprisonment. Dixon timely 
appealed. The primary issue in this appeal is whether the evidence 
adduced at trial was sufficient to entitle Dixon to a jury instruc- 
tion on attempted second degree murder. Based on our holding in 
State v. Al-Zubaidy, 253 Neb. 357, 570 N.W.2d 713 (1997), we 
answer this question in the affirmative, and for the reasons stated 
herein, we affirm Dixon’s conviction for attempted theft by 
unlawful taking, reverse Dixon’s convictions for attempted first 
degree murder and use of a deadly weapon to commit a felony, 
and remand this cause for a new trial on those two counts. 


FACTUAL BACKGROUND 

The evidence viewed in a light most favorable to the State 
reveals that on the evening of February 7, 1995, Chad Vasa, 
Ramon Morales, and Dixon met at an apartment in Omaha, 
Nebraska. When Vasa first met Morales, Morales was carrying a 
duffelbag containing a sawed-off shotgun and some shells for 
the shotgun. Dixon arrived after Morales. Shortly thereafter, 
Vasa, Morales, and Dixon (hereinafter collectively the trio) 
decided to leave the apartment and abandon the duffelbag con- 
taining the shotgun at the house of a mutual acquaintance; the 
trio then drove to western Omaha in search of a car to steal. 

The initial attempt to steal a car went awry, as Morales and 
Dixon were chased away from the car by someone appearing to 
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have a weapon. The trio decided that before they attempted to 
steal another car, they would retrieve the shotgun and shells. 
After doing so, they set out toward West Point, Nebraska. The 
trio stopped in Decatur, Nebraska, where they stole another car, 
a Chevrolet Celebrity, and then again in Oakland, Nebraska, 
where Dixon used the shotgun to shoot the windows out of a 
parked car, before they finally arrived in West Point. 

Upon arriving in West Point early on the morning of February 
8, 1995, the trio decided to attempt to steal yet another car. They 
parked the Chevrolet Celebrity in an alley adjacent to the garage 
and behind the home of Bill and Cheryl Weiler. Vasa testified 
that he remained in the car while Morales and Dixon got out to 
steal the Weilers’ 1985 Buick Electra Park Avenue automobile, 
which was parked next to the garage. According to Vasa, 
Morales let himself into the car while Dixon stood at the corner 
of the Weilers’ garage, holding the shotgun. 

Cheryl Weiler awoke when her dog began to bark at approxi- 
mately 6:15 a.m. She went to the kitchen and attempted to quiet 
her dog by tapping on the window when she noticed that the 
interior light of the Park Avenue was on and that someone was 
behind the steering wheel. Cheryl Weiler also noticed that there 
was another person standing outside of her car between the car 
and the garage. She alerted her husband, Bill Weiler, and dialed 
the 911 emergency dispatch service on the telephone. 

Bill Weiler then went to the door and ordered the intruders to 
get out of the car. There was a brief hesitation and a muffled 
response before one of the intruders asked, “Now?”; Bill Weiler 
then shouted, “Yeah, now.” At this point, a shot was fired in Bill 
Weiler’s direction, striking him with at least 180 shotgun pellets, 
causing him severe injuries. The remainder of the shotgun pel- 
lets struck the area of the Weilers’ home near the doorway from 
which Bill Weiler had emerged. Before authorities arrived at the 
Weilers’ home, the trio had escaped and were headed back 
toward Omaha. 

Hours after the shooting, Vasa was arrested near Tekamah, 
Nebraska, for possessing a stolen vehicle. After his arrest, Vasa 
met with police several times and was questioned regarding the 
February 8, 1995, shooting in West Point. On February 21, Vasa 
gave a statement to Investigators Ron Hilliges and Doug Johnson 
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of the Nebraska State Patrol, in which Vasa indicated that he and 
Dixon were involved in the shooting. Vasa asserted that he was 
not the shooter and voluntarily took two polygraph examinations 
in an attempt to exonerate himself, failing both of them. 

Hilliges and Johnson informed Vasa of the polygraph results 
and told Vasa that they did not believe his story. Still maintain- 
ing his innocence, Vasa offered to make a tape-recorded tele- 
phone call to Dixon, during which Vasa believed Dixon would 
admit to the shooting. Johnson and Hilliges explained that Vasa 
was to ask questions in a manner that would not allow Dixon to 
merely give “yes” or “no” answers and then allowed Vasa to 
place the call. During the ensuing telephone conversation, Vasa 
asked Dixon, “Wasn’t you just supposed to scare him though, 
man?” Dixon replied, “Yeah.” Later in the conversation, Vasa 
asked Dixon, “How come you shot him?” Dixon responded, “I 
don’t know, dude. . . . I just felt like blasting on him.” Dixon 
concluded their discussion by stating, “That’s the point of hav- 
ing a gun.” Hilliges and Johnson were present when the conver- 
sation between Vasa and Dixon was recorded. 

Johnson and Hilliges later discovered that portions of the 
tape-recorded conversation were indiscernible because the 
voices sounded “like chipmunks.” The investigators then 
approached Brian Kreikemeier, an experienced sound techni- 
cian, to “clean up” the recording and make the conversation 
more intelligible. Kreikemeier “cleaned up” the recording by 
slowing the tape speed down, adjusting the frequency of the 
recorded sounds through an equalizer, and recording the slower 
version onto another tape. Kreikemeier testified at trial that no 
changes could have been made to the original tape because it 
was received by him in such a condition that it could not be 
recorded over. 

Dixon was ultimately brought to trial on charges of attempted 
first degree murder, use of a deadly weapon in the commission 
of a felony, and attempted theft by unlawful taking. At trial, the 
State sought to introduce both the partially unintelligible tape 
recording (exhibit 4) and the “cleaned-up” version (exhibit 3), 
and both were admitted into evidence over Dixon’s objections. 
Exhibit 3 was played in court and was then explained and cor- 
roborated by Vasa’s testimony. Vasa, Johnson, and Hilliges all 
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testified that exhibit 3 was an accurate depiction of the conver- 
sation between Dixon and Vasa. Dixon’s attorney then attempted 
to cross-examine Vasa about the failed polygraph examinations, 
but the State objected, and the objection was sustained. 

Dixon also objected to the introduction of three photographs 
the State sought to admit into evidence. Two of these pho- 
tographs (exhibits 22 and 23) depict Bill Weiler’s injuries, and 
the third photograph (exhibit 44) illustrates the field of vision of 
Debra Harstick, a neighbor of the Weilers who testified at trial. 
Dixon argued that exhibits 22 and 23 were cumulative and 
would inflame the jury and that exhibit 44 should not be admit- 
ted because it was taken during a season different from that in 
which Bill Weiler was shot and depicts automobiles not present 
on the day of the shooting. The photographs were admitted into 
evidence over Dixon’s objection. 

At the conclusion of the State’s case, Dixon made a motion to 
dismiss all three counts of the information, which motion was 
recharacterized by the court as a motion for a directed verdict 
and then overruled. Prior to the submission of the case to the jury, 
the district court instructed the jury on attempted murder in the 
first degree. Dixon did not request a jury instruction on attempted 
murder in the second degree, and no such instruction was given. 
After the case was submitted to the jury but before a verdict had 
been reached, the district court acceded to the jury’s request for 
a tape player, “presumably to listen to Exhibit 3.” Thereafter, the 
jury returned verdicts of guilty on all three counts. 

Dixon made a motion for a new trial, which was overruled 
upon sentencing. After a presentence investigation, the district 
court sentenced Dixon to not less than 40 nor more than 50 
years’ imprisonment for the crime of attempted first degree mur- 
der, not less than 8 nor more than 10 years’ imprisonment for the 
crime of using a firearm to commit a felony, and not less than 1 
nor more than 2 years’ imprisonment for the crime of attempted 
theft by unlawful taking. The district court ordered the sentences 
to be served consecutively. Dixon timely appealed. 


ASSIGNMENTS OF ERROR 
Dixon contends, summarized and restated, that the district 
court erred in (1) failing to instruct the jury on the lesser- 
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included offense of attempted second degree murder; (2) admit- 
ting various audiotapes, photographs, and testimony into evi- 
dence; (3) allowing the jury to take an electronic tape recorder 
into their deliberations; (4) not allowing Dixon to cross-examine 
Vasa regarding the results of Vasa’s polygraph examinations; (5) 
giving a jury instruction which improperly minimized the bur- 
den of proof on the element of intent; (6) declining to give a jury 
instruction tendered by Dixon on the inherent problems with 
verbal communications; (7) conducting an ex parte communica- 
tion with the jury; (8) overruling Dixon’s motions for a directed 
verdict and for a new trial; (9) finding sufficient evidence to 
uphold Dixon’s convictions; and (10) imposing excessive 
sentences. 


STANDARD OF REVIEW 

{1,2] Whether jury instructions given by a trial court are cor- 
rect is a question of law. State v. Bjorklund, 258 Neb. 432, 604 
N.W.2d 169 (2000). In an appeal based on a claim of erroneous 
jury instructions, the appellant has the burden to show that the 
questioned instructions were prejudicial or otherwise adversely 
affected a substantial right of the appellant. State v. Brown, 258 
Neb. 346, 603 N.W.2d 456 (1999). 


ANALYSIS 


Duty To INSTRUCT JURY ON LESSER-INCLUDED OFFENSE 

Dixon first contends that the district court erred by failing to 
instruct the jury that it could find him guilty of the lesser- 
included offense of attempted second degree murder. We must 
therefore determine whether the district court was correct in 
instructing the jury on only attempted first degree murder or 
whether the evidence also warrants an instruction on the lesser- 
included offense of attempted second degree murder, notwith- 
standing Dixon’s failure to request such an instruction. 

[3,4] It is the duty of a trial judge to instruct the jury on the 
pertinent law of the case, whether requested to do so or not, and 
an instruction or instructions which by the omission of certain 
elements have the effect of withdrawing from the jury an essen- 
tial issue or element in the case are prejudicially erroneous. 
State v. Brown, supra. Jury instructions must be read as a whole, 
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and if they fairly present the law so that the jury could not be 
misled, there is not prejudicial error. Id. 

[5] This court has delineated a two-step procedure for trial 
courts to follow when determining whether to instruct the jury 
on a lesser-included offense. See State v. Williams, 243 Neb. 
959, 503 N.W.2d 561 (1993). In State v. Williams, 243 Neb. at 
965, 503 N.W.2d at 566, we stated: 

[A] court must instruct on a lesser-included offense if (1) 
the elements of the lesser offense . . . are such that one can- 
not commit the greater offense without simultaneously 
committing the lesser offense and (2) the evidence pro- 
duces a rational basis for acquitting the defendant of the 
greater offense and convicting the defendant of the lesser 
offense. 
As charged in the present case, the statutory elements of 
attempted first degree murder are these: a substantial step in a 
course of conduct intended to culminate in the commission of a 
purposeful, malicious, premeditated killing of another person. 
Neb. Rev. Stat. §§ 28-201 and 28-303 (Reissue 1995). The statu- 
tory elements of attempted second degree murder are these: a 
substantial step in a course of conduct intended to culminate in 
the commission of an intentional killing of another person. 
§ 28-201 and Neb. Rev. Stat. § 28-304 (Reissue 1995). 

[6] Applying the Williams test, we held in State v. Al-Zubaidy, 
253 Neb. 357, 570 N.W.2d 713 (1997), that attempted second 
degree murder is a lesser-included offense of attempted first 
degree murder. Having satisfied the initial inquiry of the 
Williams test, we now address the crucial question in this appeal 
as to whether the evidence in the instant case produces a ratio- 
nal basis for acquitting Dixon of attempted first degree murder 
and convicting him of the lesser-included offense of attempted 
second degree murder. 

State v. Al-Zubaidy, supra, is instructive. In State v. Al- 
Zubaidy, we determined that the evidence warranted an instruc- 
tion on the lesser-included offense of attempted second degree 
murder. The sole evidence upon which we based our conclusion 
was the defendant’s statement that he did not intend to kill the 
victim upon entering her residence. We determined that the 
defendant’s statement made it possible for the jury to find that 
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he went to the victim’s home with no premeditation to kill, 
which entitled the defendant to a jury instruction on attempted 
second degree murder. Because the district court did not give 
such an instruction, we reversed Al-Zubaidy’s conviction and 
remanded the cause for a new trial. 

Similarly, the evidence in the instant case provides a rational 
basis upon which the jury could have acquitted Dixon of 
attempted first degree murder and convicted him of attempted 
second degree murder. Vasa’s testimony conveys that the trio 
retrieved the shotgun for the purposes of protection and intimi- 
dation after the first attempt to steal a car had gone awry. The 
trio did not know they would again be confronted by the owner 
of acar they were attempting to steal, but considered it prudent 
to have the shotgun in case they were. Further, Dixon main- 
tained that he was “just supposed to scare” anyone who might 
discover them. Consistent therewith, after Bill Weiler shouted, 
Dixon shot just one time from over 70 feet away after a short 
verbal exchange. 

{7] There is no doubt that a jury could reasonably infer from 
the foregoing evidence that Dixon possessed the requisite pre- 
meditation to be convicted of attempted first degree murder. The 
evidence, however, is also such that a jury could reasonably 
have drawn contrary inferences and concluded that Dixon did 
not possess the requisite premeditation for attempted first 
degree murder. Where the evidence and circumstances of a 
crime are such that different inferences may properly be drawn 
therefrom as to the degrees, it becomes the duty of the court to 
submit the different degrees to the jury for them to draw the 
inferences, whether requested to do so or not. State v. Ellis, 208 
Neb. 379, 303 N.W.2d 741 (1981). The failure of the district 
court in this case to instruct the jury on attempted second degree 
murder precluded the jury from considering the lesser-included 
offense of attempted second degree murder, thereby creating the 
situation in which the jury had to either convict Dixon of 
attempted first degree murder or acquit him when the evidence 
at least supported an instruction on the lesser-included offense. 

There is ample evidence in the instant case from which the 
jury could have drawn inferences that would potentially have led 
to a conviction for either attempted first degree murder or 
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attempted second degree murder, and the jury should have been 
allowed to consider the lesser-included offense of attempted 
second degree murder. See State v. Al-Zubaidy, 253 Neb. 357, 
570 N.W.2d 713 (1997). Because the evidence adduced at 
Dixon’s trial warranted a jury instruction on attempted second 
degree murder, we conclude that the failure of the district court 
to so instruct constituted prejudicial error. It is the duty of the 
trial judge to instruct the jury on the pertinent law of the case, 
whether requested to do so or not. Id. Thus, Dixon’s convictions 
for attempted first degree murder and the related count of use of 
a deadly weapon to commit a felony must be reversed, and this 
cause is remanded for a new trial on those two counts. 

[8] We do note that Dixon assigned as error that there was 
insufficient evidence to support his conviction for attempted 
theft by unlawful taking. Dixon, however, did not support this 
assigned error with any argument; errors that are assigned but 
not argued will not be addressed by this court. See State v. Baue, 
258 Neb. 968, 607 N.W.2d 191 (2000). Moreover, upon review- 
ing the record, we conclude that there is sufficient evidence 
beyond a reasonable doubt for a jury to convict Dixon of 
attempted theft by unlawful taking of property with a value in 
excess of $1,500. 


PROVISION OF AUDIOTAPE PLAYER TO JURY 

{9] Although the foregoing determinations resolve this 
appeal, we nonetheless consider one of the other issues that 
Dixon assigns as error because it is likely to recur as an issue 
during a retrial. An appellate court may, at its discretion, discuss 
issues unnecessary to the disposition of an appeal where those 
issues are likely to recur during further proceedings. Gestring v. 
Mary Lanning Memorial Hosp., ante p. 905, 613 N.W.2d 440 
(2000). 

[10] Dixon asserts that the district court erred in admitting 
exhibits 3 and 4 of his recorded conversation with Vasa on 
February 21, 1995, because there was inadequate foundation to 
do so. Dixon also argues that there was insufficient foundation 
for exhibits 59 and 60, which are redacted copies of exhibits 3 
and 4, respectively, that were submitted to the jury. Suffice it to 
say that if Dixon is retried and adequate foundation is elicited 
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at that trial, tape recordings of relevant and material conversa- 
tions may properly be admitted into evidence. See, State v. 
Pearson, 215 Neb. 339, 338 N.W.2d 445 (1983); State v. 
Loveless, 209 Neb. 583, 308 N.W.2d 842 (1981); State v. Myers, 
190 Neb. 146, 206 N.W.2d 851 (1973). The tape recordings 
were critical items of evidence and are likely to be offered when 
Dixon is retried; we therefore proceed to address the procedure 
by which such exhibits should be presented to the jury if prop- 
erly admitted into evidence. 

Five minutes after the jury retired to deliberate in the instant 
case, the jury requested that the trial judge provide it with an 
audiotape playback machine. The trial judge, in open court out- 
side of the presence of the jury, advised Dixon and counsel for 
both parties that “I’ve received a request from the jury for a 
recorder or player and speaker, which is presumably to listen to 
Exhibit 3.” We digress to note that the record reflects that exhibit 
3 (later redacted and submitted to the jury as exhibit 59) was 
played in open court at trial and that immediately after it was 
played, Vasa testified again regarding portions of the conversa- 
tion, including Dixon’s statement, “I just felt like blasting on 
[the victim].” While testifying at trial, Vasa was reading from a 
transcript of the very same conversation contained in exhibit 3. 
This procedure was allowed at trial because there were places on 
the tape recording where the conversational exchange was very 
quick and the conversation between Dixon and Vasa was diffi- 
cult to understand when heard only once. 

Dixon objected to the jury’s request for the audiotape play- 
back machine; his objection was overruled, and the jury was 
provided a tape player and exhibits 59 and 60 for unsupervised 
use in the jury room. Dixon contends on appeal that by letting 
the jury hear and rehear exhibits 59 and 60, the court allowed the 
jury to place undue emphasis on a small portion of the evidence 
adduced at trial. The precise question to be answered in this 
appeal is whether the district court erred in the procedure it uti- 
lized before the court in allowing the jury to rehear portions of 
exhibits 59 and 60 during deliberations. 

The general rule is that allowing a jury to rehear only portions 
of the evidence after they have commenced deliberations is not 
to be encouraged, but it is a matter within the discretion of the 
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trial court. State v. Halsey, 232 Neb. 658, 441 N.W.2d 877 
(1989). Although trial courts have been given latitude in decid- 
ing whether to allow a jury to reexamine exhibits such as audio- 
tapes, we think that it would be instructive to review the princi- 
ples that we utilize in reviewing whether such reexamination 
constitutes an abuse of discretion. The traditional common-law 
rule is that a trial court has “no discretion to submit depositions 
and other testimonial materials to the jury room for unsuper- 
vised review, even if properly admitted into evidence at trial.” 
(Emphasis supplied.) Chambers v. State, 726 P.2d 1269, 1275 
(Wyo. 1986). 

[11] Thus, previously played portions of tape recordings, like 
testimony of an actual witness at trial, generally should not be 
reheard by jurors. See State v. Jacob, 253 Neb. 950, 574 N.W.2d 
117 (1998). Jurors must rely upon their memory of what they 
heard the witness say, be it from a live witness or a tape record- 
ing. Id. The common-law rule is designed to curtail the princi- 
pal danger involved in allowing the jury to rehear only a part of 
the evidence; that is, the jury may give undue emphasis to the 
part of the evidence which is reheard. State v. Halsey, supra. 

[12] We do not ordinarily stray from the common-law rule, 
i.e., a trial court should not allow unrestricted review of previ- 
ously played portions of tape recordings, any more than a court 
would allow unrestricted rereading of the testimony of an actual 
witness at trial. State v. Jacob, supra. When a jury makes a 
request to rehear certain evidence, the common-law rule requires 
that a trial court discover the exact nature of the jury’s difficulty, 
isolate the precise testimony which can solve it, and weigh the 
probative value of the testimony against the danger of undue 
emphasis. If, after this careful exercise of discretion, the court 
decides to allow some repetition of the tape-recorded evidence 
for the jury, it can do so in open court in the presence of the par- 
ties or their counsel or under other strictly controlled procedures 
of which the parties have been notified. Chambers v. State, supra. 

[13] Accordingly, once a tape recording is properly admitted 
as testimonial evidence, such evidence should be marked as any 
other exhibit and included in the record for review in the event 
of an appeal. After being admitted, however, the exhibit should 
be played once in open court so that the jury can hear the tape 
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in the same manner that it does other evidence. See, State v. 
Myers, 190 Neb. 146, 206 N.W.2d 851 (1973); 75B Am. Jur. 2d 
Trial § 1689 (1992 & Cum. Supp. 2000). It is only under cir- 
cumstances where the jury makes a request to rehear certain evi- 
dence during deliberations that the trial court must proceed to 
weigh the probative value of the evidence against the danger of 
undue emphasis, in open court in the presence of both parties or 
their counsel, before determining whether portions of the evi- 
dence should be reheard by the jury. 

Applying these established principles, we conclude that the 
district court erred in not conducting an examination into the rea- 
sons for the jury’s request to rehear portions of exhibit 59 or 60 
and in not weighing the probative value of the requested evidence 
against the danger of undue emphasis before the court granted 
the jury’s request to rehear certain evidence. Moreover, the dis- 
trict court erred in submitting exhibits 59 and 60 to the jury for 
unsupervised and unrestricted review within the confines of the 
jury room, under any circumstances. In reaching these conclu- 
sions, we do not share the dissent’s view that the playing of 
Dixon’s tape-recorded statements and Vasa’s subsequent reading 
from a verbatim transcript of the tape recording at trial were akin 
to playing at trial a tape recording of an actual crime in progress. 
See, e.g., State v. Myers, supra. We express no opinion as to 
whether any portion of exhibits 59 or 60 should have been 
reheard by the jury because the record does not reflect the rea- 
sons for the jury’s request. This court, however, has observed on 
many other occasions that such a practice is “ ‘fraught with some 
danger to a fair trial, and ought to be indulged in with caution.’ ” 
State v. Halsey, 232 Neb. 658, 663, 441 N.W.2d 877, 881 (1989) 
(quoting Barton v. Shull, 70 Neb. 324, 97 N.W. 292 (1903)). 

For the sake of completeness, we note that the evidence con- 
tained in exhibits 59 and 60 does not pertain to the attempted 
theft by unlawful taking conviction, and our affirmance of that 
count remains intact. We do not consider any other errors 
assigned by Dixon in this appeal. 


CONCLUSION 
We conclude, in accord with State v. Al-Zubaidy, 253 Neb. 
357, 570 N.W.2d 713 (1997), that Dixon was entitled to a jury 
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instruction on the lesser-included offense of attempted second 
degree murder and that the failure of the district court to so 
instruct constituted prejudicial error. Dixon’s assignment of 
error relating to the conviction for attempted theft by unlawful 
taking of property is without merit. Accordingly, we affirm 
Dixon’s conviction for attempted theft by unlawful taking, 
reverse Dixon’s conviction for attempted first degree murder 
and the related conviction for use of a deadly weapon to commit 
a felony, and remand this cause to the district court for a new 
trial on those two counts. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED FOR A NEW TRIAL. 

STEPHAN, J., concurring in part, and in part dissenting. 

I agree with and concur in that portion of the majority opin- 
ion which holds that Dixon’s convictions for attempted first 
degree murder and the related count of use of a deadly weapon 
to commit a felony should be reversed and the cause remanded 
for a new trial on those counts because the trial court erred in not 
instructing on the offense of attempted second degree murder. I 
also concur in the affirmance of Dixon’s conviction of attempted 
theft by unlawful taking of property with a value in excess of 
$1,500. However, I respectfully dissent from that portion of the 
majority opinion under the subheading “Provision of Audiotape 
Player to Jury.” I do so for two reasons. 

First, I do not regard the issue as properly before us under 
accepted principles of appellate review. We generally adhere to 
the rule that an appellate court is not obligated to engage in an 
analysis which is not needed to adjudicate the case and contro- 
versy before it. In re Interest of Battiato, ante p. 829, 613 
N.W.2d 12 (2000); Springer v. Bohling, ante p. 71, 607 N.W.2d 
836 (2000). I acknowledge our discretionary power to depart 
from this rule in order to resolve issues which are unnecessary 
to the disposition of an appeal but are likely to recur during fur- 
ther proceedings. See Snyder v. Contemporary Obstetrics & 
Gyn., 258 Neb. 643, 605 N.W.2d 782 (2000). However, I dis- 
agree with the majority’s invocation of this power as the basis 
for discussing the issue of when an audiotape player may be pro- 
vided to a jury for the purpose of listening to tape-recorded evi- 
dence. This issue cannot recur on retrial of this case unless the 
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State offers sufficient foundation to establish the admissibility 
of the tape recordings. The issue of foundational sufficiency for 
this evidence in the first trial was assigned as error in this appeal 
but not discussed in the majority opinion. If it is unnecessary to 
reach the issue of whether the tapes are admissible, I cannot dis- 
cern a reason for addressing the question of how they should be 
published to the jury. Even if we assume that on retrial the State 
will offer the tapes and that the district court will correctly 
determine that foundation is sufficient to establish admissibility, 
it is entirely speculative as to whether the jury on retrial will 
request playback equipment for the purpose of listening to the 
tape recordings during its deliberations. Thus, it seems to me 
that this cannot be accurately characterized as an issue likely to 
recur during further proceedings and that reaching it in this 
appeal amounts to issuing an advisory opinion, which is not our 
proper function. See US Ecology v. State, 258 Neb. 10, 601 
N.W.2d 775 (1999). 

Second, assuming for the sake of argument that the issue is 
properly before us, I disagree with its resolution on the merits. 
The majority cites Chambers v. State, 726 P.2d 1269, 1275 (Wyo. 
1986), for the “traditional common law rule” that a trial court has 
“no discretion to submit depositions and other testimonial mate- 
rials to the jury room for unsupervised review, even if properly 
admitted into evidence at trial.” However, the Chambers court 
also noted that a trial court “has broad discretion in deciding 
whether to submit non-testimonial exhibits, such as non-testimo- 
nial writings, audiotapes, or videotapes, to the jury during its 
deliberations.” (Emphasis in original.) Jd. Although the majority 
apparently regards the tape-recorded conversations between 
Dixon and Vasa as testimonial in nature, I do not. To “testify” is 
“[t]o give evidence as a witness.” Black’s Law Dictionary 1485 
(7th ed. 1999). Dixon certainly was not giving evidence as a wit- 
ness during his taped telephone conversation with Vasa. Rather, 
he was engaging in what he probably believed to be a private 
conversation with a person who, unbeknown to him, had admit- 
ted his own involvement in the crimes for which Dixon was even- 
tually charged and was cooperating with law enforcement 
authorities. Dixon’s statements to Vasa were certainly incrimi- 
nating, but they were not testimonial in nature. 
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The majority cites State v. Jacob, 253 Neb. 950, 574 N.W.2d 
117 (1998), in support of its statement that “previously played 
portions of tape recordings, like testimony of an actual witness 
at trial, generally should not be reheard by jurors.” In that case, 
the tape recording at issue was a taped statement given by a 
crime scene witness to police which the defendant had intro- 
duced and played in order to impeach the witness during his trial 
testimony. In State v. Halsey, 232 Neb. 658, 441 N.W.2d 877 
(1989), also relied upon by the majority, we held that the trial 
court did not err in refusing to allow the jury to listen to tape- 
recorded testimony of certain trial witnesses during its delibera- 
tions because of the danger that undue emphasis would be 
placed upon that part of the evidence if reheard. Both Jacob and 
Halsey involved tape recordings of testimony, or matters utilized 
during testimony, of nonparty witnesses. I do not read these 
cases as Supporting a proposition that a jury generally should 
not be permitted to rehear a properly admitted tape recording of 
nontestimonial incriminating statements made by a defendant in 
a criminal proceeding. 

Assuming their admissibility, Dixon’s tape-recorded state- 
ments to Vasa were not testimonial in nature, but, rather, consti- 
tuted substantive evidence of his guilt, much like a tape record- 
ing of a crime in progress. Most jurisdictions permit trial judges 
broad discretion in allowing the jury to have unlimited access to 
evidence of this nature after it has been properly received. See, 
e.g., U.S. v. Puerta Restrepo, 814 F.2d 1236 (7th Cir. 1987) 
(finding no error in permitting jury to have transcripts of tape- 
recorded conversations in which defendant made incriminating 
statements to police informant); State v. Castellanos, 132 Wash. 
2d 94, 935 P.2d 1353 (1997) (finding no error in allowing jury 
unlimited access to audiotapes of a drug buy and a playback 
machine during deliberations); Pino v. State, 849 P.2d 716 
(Wyo. 1993) (finding no error in allowing jury to have tape 
recording of drug transaction and playback machine during 
deliberations); State v. Halvorson, 346 N.W.2d 704 (N.D. 1984) 
(holding tape recordings of conversations between defendant, 
his mother, and law enforcement officers were properly received 
in evidence and submitted to jury with playback equipment); 
State v. Barbo, 339 N.W.2d 905 (Minn. 1983) (finding trial court 
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did not err in permitting jury to have tapes and typewritten tran- 
script of conversation between defendant and person cooperat- 
ing with police during which defendant made incriminating 
statements). 

If the tape recordings of Dixon’s telephone conversations 
with Vasa were properly received in evidence, an issue which 
neither the majority nor I decide, I would hold that the trial court 
had broad discretion in deciding whether to submit the tapes and 
playback equipment to the jury for unrestricted review during its 
deliberations, and I would conclude that it did not abuse its dis- 
cretion in doing so. 


RICHARD A. BILLINGSLEY, APPELLEE AND CROSS-APPELLANT, V. 
BFM LIQUOR MANAGEMENT, INC., DOING BUSINESS AS 
BRANDEIS FOOD MANAGEMENT AND BRANDEIS CATERING, INC., 
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decision. 

2. Jurisdiction: Appeal and Error. Before reaching the legal issues presented for 

review, it is the duty of an appellate court to determine whether it has jurisdiction over 

the matter before it. 

__: __. Notwithstanding whether the parties raise the issue of jurisdiction, an appel- 
late court has a duty to raise and determine the issue of jurisdiction sua sponte. 

4. Final Orders: Appeal and Error. The three types of final orders which may be 
reviewed on appeal are (1) an order which affects a substantial right in an action and 
which in effect determines the action and prevents a judgment, (2) an order affecting 
a substantial right made during a special proceeding, and (3) an order affecting a sub- 
stantial right made on summary application in an action after a judgment is rendered. 

5. Final Orders. To determine an action and prevent a subsequent judgment, an order 
must dispose of the whole merits of the case and must leave nothing for further con- 
sideration of the court; however, if the cause is retained for further action, the order is 
interlocutory. 

6. Fair Employment Practices: Discrimination: Final Orders: Case Overruled. The 
proper procedure in an age discrimination action is for the trial court to submit the 
damages issue to the jury, if one is empaneled, and reserve ruling on a plaintiff's 
requested equitable relief until after the jury renders a verdict. A trial court should 
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then enter an order on the jury verdict and reserve entering judgment until after the 
court has considered any requests for equitable relief. The trial court should limit itself 
to entering but one final judgment based on all of the rights and remedies of the par- 
ties before it. To the extent that Synacek v. Omaha Cold Storage, 247 Neb. 244, 526 
N.W.2d 91 (1995), holds that a jury serves in only an advisory capacity when a plain- 
tiff seeks both legal and equitable relief in an age discrimination action, it is overruled. 

7. Jurisdiction: Final Orders: Appeal and Error. In the absence of a judgment or 
order finally disposing of a case, an appellate court is without jurisdiction to act and 
must dismiss the purported appeal. 


Appeal from the District Court for Douglas County: JoHN D. 
HaRTIGAN, Jr., Judge. Appeal dismissed. 


Jeffrey A. Silver for appellants. 


Robert V. Broom, of Broom, Johnson & Clarkson, for 
appellee. 


HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCormack, and MILLER-LERMAN, JJ. 


GERRARD, J. 

Richard A. Billingsley brought an age discrimination action 
against BFM Liquor Management, Inc. (BFM), in the district 
court for Douglas County seeking damages, unpaid wages, and 
equitable relief in the form of front pay or reinstatement. 
Pursuant to a stipulation by the parties, the district court reserved 
ruling on the equitable issues and submitted the issues of the law- 
fulness of BFM’s conduct and damages to the jury. The jury 
awarded Billingsley $59,963.93 in damages on his age discrimi- 
nation claim and $4,469.88 on his unpaid wage claim. After 
judgment was entered on the jury verdict, Billingsley filed a 
motion to have the court consider his request for equitable relief 
and attorney fees. Before the hearing on Billingsley’s motion, 
BFM appealed and Billingsley cross-appealed from the judgment 
on the jury verdict. For the following reasons, we conclude that 
we have no jurisdiction in this matter because the judgment 
entered by the trial court is not a final, appealable order. We, 
therefore, dismiss BFM’s appeal and Billingsley’s cross-appeal. 


FACTUAL BACKGROUND 
Billingsley was employed by BFM Liquor Management, Inc., 
which also does business as Brandeis Food Management and 
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Brandeis Catering, Inc. (hereinafter collectively BFM), a com- 
pany determined by the district court as a matter of law to be a 
“common enterprise” which shares employees and employs over 
25 people. Billingsley was hired on August 24, 1988, to develop 
BFM’s catering operations on the premises of the Ak-Sar-Ben 
coliseum in Omaha. Subsequently, an offsite catering company 
was separately incorporated as Brandeis Catering, Inc., and 
Billingsley was given additional responsibilities. Billingsley tes- 
tified that during his tenure at BFM, he never received an oral or 
written reprimand, and that he had always performed his duties 
satisfactorily. As the catering operations of BFM grew, more 
people were hired to assist Billingsley. 

BFM hired Tom Wolf in June 1993 to assist Billingsley with 
sales of catering engagements. Helmuth Dahlke, Billingsley’s 
supervisor, informed Billingsley of the decision to hire Wolf. 
Wolf’s employment arrangement was such that he was to be 
paid a commission on the sales of catering events he arranged. 
At that time, Wolf was 30 years of age. 

In December 1993, Billingsley negotiated an employment 
agreement by which he would be paid, in addition to his salary, 3 
percent of the gross monthly sales of BFM’s off-premises cater- 
ing and 2 percent of the gross monthly sales of BFM’s on-site 
catering. Billingsley claims that he never received any of his com- 
mission after this agreement was finalized in January 1994. This 
employment agreement was in effect at the time of Billingsley’s 
notice of termination of employment on May 23, 1994. 

On May 19, 1994, Billingsley attended a management meet- 
ing called by Dahlke. At this meeting, Billingsley was given a 
new organizational chart for BFM’s operations at Ak-Sar-Ben, 
pursuant to which he was informed that he would no longer 
report to Dahlke and that his supervisor would now be Dave 
Henningsen. Billingsley testified that Dahlke also informed him 
at this meeting that all of those people in top management, 
including Billingsley, would have a job with BFM until at least 
1998, when BFM’s contract with Ak-Sar-Ben expired. Dahlke’s 
promise notwithstanding, Billingsley testified that Dahlke had a 
desire to give BFM a “younger image” and had on occasion 
instructed management to terminate the employment of employ- 
ees because they were “old” and “useless” and hire employees 
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who were “younger and prettier”; other witnesses who were 
BFM employees at or near the same time as Billingsley testified 
at trial that they were aware of Dahlke’s desire to give BFM a 
“younger image.” 

On Friday, May 20, 1994, a large catering event took place on 
the premises of Ak-Sar-Ben, after which the dishes and prepara- 
tion materials were piled in a hallway at Ak-Sar-Ben and were 
not cleaned on the evening of that event. Dan Bice, who worked 
directly under Billingsley, testified that it was Bice’s responsibil- 
ity to make sure that the materials from the Friday catering event 
were cleaned in a timely fashion. Bice further testified that it was 
common practice to wait until the following Monday to clean 
materials from a large catering event held on Fridays, when that 
Friday event was large and there were other catering events 
scheduled for that same weekend. Because Billingsley was the 
supervisor of catering, he was contacted by Henningsen when it 
was discovered on May 22 that the materials from the May 20 
catering event were not properly cleaned up. Billingsley was 
asked to drive to Ak-Sar-Ben to clean up the mess on May 22. 

When Billingsley failed to appear at Ak-Sar-Ben on May 22, 
1994, Sharon Smith, the chief officer for Douglas County at Ak- 
Sar-Ben, informed Henningsen and Dahlke that if Billingsley 
did not care enough to clean up the mess, he was not to be on 
the premises of Ak-Sar-Ben at all. Dahlke testified that this was 
the final incident in a process building up to his decision to ter- 
minate Billingsley’s employment. Billingsley was notified by 
Dahlke of his termination of employment on May 23; Dahlke 
said Billingsley’s position had been eliminated. BFM’s records, 
however, reveal that Billingsley was replaced by Wolf. 

After Billingsley learned that his employment had been ter- 
minated, he received a check from Dahlke to compensate him 
for wages, vacation pay, and severance. Prior to cashing this 
check, Billingsley contacted Larry M. Malerbi at Strategic Staff 
Management, the company upon whose account the check was 
drawn, and asked whether his cashing the check could be held 
against him in his legal actions against the company. Malerbi 
contacted the attorney for BFM in this action and received 
advice regarding Billingsley’s cashing of the check. Based upon 
this advice, Malerbi advised Billingsley to cash the check and 


996 259 NEBRASKA REPORTS 


informed him how to endorse it. Billingsley cashed the check 
approximately 2 years after his employment had been 
terminated. 

On March 10, 1995, Billingsley filed a petition in the district 
court alleging, inter alia, wrongful discharge, breach of contract, 
and tortious interference with business relations; he also sought 
an accounting for all profits made by Brandeis Catering, Inc. 
After sustaining a demurrer to Billingsley’s first three causes of 
action and twice allowing him to amend his petition, the district 
court sustained a demurrer to the first three causes of action on 
August 1. This order was noted in the trial docket, in which it 
was also noted that Billingsley would not be allowed to amend 
his pleadings any further. Other than the judge’s minutes noted 
on the trial docket, the record before us contains no order final- 
izing the district court’s decision on August 1. 

On January 30, 1996, Billingsley filed a motion seeking leave 
to file a fourth amended petition, which was sustained by the 
district court on February 7. Billingsley amended his petition, 
alleging, inter alia, that BFM had discriminated against him on 
the basis of age in violation of Neb. Rev. Stat. §§ 48-1001 
through 48-1010 (Reissue 1998), and Neb. Rev. Stat. § 20-148 
(Reissue 1997). Billingsley also sought relief under Neb. Rev. 
Stat. §§ 48-1228 through 48-1232 (Reissue 1998) for unpaid 
wages. Billingsley requested backpay and other damages he had 
suffered due to BFM’s actions; his petition also contained a 
prayer for reinstatement or front pay in lieu thereof and “further 
relief as the Court may deem just, proper, and equitable.” BFM 
filed an answer in which it denied the allegations contained in 
Billingsley’s petition and affirmatively alleged that Billingsley’s 
petition was barred by collateral estoppel and res judicata pur- 
suant to the trial docket entry on August 1, 1995. 

The parties stipulated prior to trial that the district court 
would reserve ruling on Billingsley’s request for equitable relief 
until after the jury determined the lawfulness of the discharge 
and the amount of damages, if any, Billingsley should be 
awarded. On August 24, 1998, the jury found that BFM had dis- 
criminated against Billingsley because of his age and awarded 
him damages of $59,963.93; the jury also awarded Billingsley 
$4,469.88 on his claim for unpaid wages, and the district court 
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entered judgment on the verdict that same day. On September 8, 
Billingsley filed a motion seeking an order regarding the equi- 
table relief he had requested, as well as attorney fees; the motion 
was scheduled for hearing on September 16. 

On September 15, 1998, BFM appealed the August 24 judg- 
ment. Billingsley filed a cross-appeal. We moved the appeal to 
our docket pursuant to our authority to regulate the caseloads of 
the appellate courts of this state. 


ASSIGNMENTS OF ERROR 

BFM alleges, restated, that the district court erred in (1) fail- 
ing to find Billingsley’s claims were barred by collateral estop- 
pel and res judicata based on the August 1, 1995, trial docket 
entry; (2) not finding that Billingsley failed to sustain his burden 
of proof on his age discrimination claim; (3) finding that 
Brandeis Catering, Inc., was an employer within the parameters 
of § 48-1002; and (4) not finding that Billingsley was estopped 
from claiming additional wage payments after accepting his sev- 
erance package. 

The sole assignment of error in Billingsley’s cross-appeal is 
that the district court erred in entering judgment on the jury ver- 
dict prior to its consideration of his prayer for equitable relief 
and attorney fees. 


STANDARD OF REVIEW 
[1] A jurisdictional question that does not involve a factual 
dispute is determined by an appellate court as a matter of law, 
which requires the appellate court to reach a conclusion inde- 
pendent from the lower court’s decision. State v. Johnson, ante 
p- 942, 613 N.W.2d 459 (2000). 


ANALYSIS 


APPELLATE JURISDICTION 
[2,3] Before reaching the legal issues presented for review, it 
is the duty of an appellate court to determine whether it has 
jurisdiction over the matter before it. Jd. Notwithstanding 
whether the parties raise the issue of jurisdiction, an appellate 
court has a duty to raise and determine the issue of jurisdiction 
sua sponte. See Hagelstein v. Swift-Eckrich, 257 Neb. 312, 597 
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N.W.2d 394 (1999). The jurisdictional issue posed in this case is 
whether the judgment entered on the jury verdict but prior to the 
court’s consideration of Billingsley’s request for equitable relief 
is a final, appealable order. 

[4] The three types of final orders which may be reviewed on 
appeal are (1) an order which affects a substantial right in an 
action and which in effect determines the action and prevents a 
judgment, (2) an order affecting a substantial right made during 
a special proceeding, and (3) an order affecting a substantial 
right made on summary application in an action after a judgment 
is rendered. In re Estate of Peters, ante p. 154, 609 N.W.2d 23 
(2000); Raney v. Blecha, 258 Neb. 731, 605 N.W.2d 449 (2000). 
For the reasons stated herein, we determine that the judgment 
entered on the jury verdict in the instant case is not a final, 
appealable order and that we lack jurisdiction over BFM’s 
appeal and Billingsley’s cross-appeal. 

[5] To constitute a reviewable final order, the August 24, 
1998, judgment must be in conformity with one of the afore- 
mentioned categories of final orders. There is no question that 
the jury verdict and judgment entered thereon affect a substan- 
tial right. The judgment, however, was not entered during a spe- 
cial proceeding, as defined in O’Connor v. Kaufman, 255 Neb. 
120, 582 N.W.2d 350 (1998), nor was it entered pursuant to a 
summary application after judgment. We must therefore decide 
whether the August 24 order entered by the district court deter- 
mines the action and prevents a subsequent judgment. To deter- 
mine an action and prevent a subsequent judgment, an order 
must dispose of the whole merits of the case and must leave 
nothing for further consideration of the court; however, if the 
cause is retained for further action, the order is interlocutory. 
See Slaymaker v. Breyer, 258 Neb. 942, 607 N.W.2d 506 (2000). 
We have consistently stated that when a substantial right is 
undetermined and the cause is retained for further action, the 
order is not final. Lake v. Piper, Jaffray & Hopwood Inc., 212 
Neb. 570, 324 N.W.2d 660 (1982). 

The parties stipulated on the first day of trial that the district 
court would try only the damages issue to the jury and reserve 
ruling on Billingsley’s request for equitable relief until after the 
jury had rendered its verdict. The parties’ agreement notwith- 
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standing, BFM filed the instant appeal after Billingsley filed a 
motion asking the court to consider his request for equitable 
relief and attorney fees, but before the district court could hear 
arguments thereon. A determination whether Billingsley is enti- 
tled to equitable relief or attorney fees is necessary to com- 
pletely dispose of the cause pending in the district court. 
Therefore, the judgment entered on the jury verdict, the judg- 
ment from which BFM has taken this appeal, is interlocutory 
and does not constitute a final, appealable order within the first 
category of final orders mentioned above. 


AGE DISCRIMINATION CLAIM—TRIAL PROCEDURE 

Because the instant case demonstrates how cases brought pur- 
suant to § 48-1009 can cause confusion and result in premature 
interlocutory appeals, we take this opportunity to clarify our 
interpretation of § 48-1009 and the procedure by which a case 
thereunder should proceed at trial. At the time Billingsley filed 
the instant lawsuit, § 48-1009 provided: 

In any action brought to enforce the provisions of sec- 
tions 48-1001 to 48-1009, the court shall have jurisdiction 
to grant such legal or equitable relief as the court may 
deem appropriate to effectuate the purposes of sections 
48-1001 to 48-1009, including judgments compelling 
employment, reinstatement, or promotion, or enforcing lia- 
bility for amounts deemed to be unpaid minimum wages or 
unpaid overtime compensation. 

(Emphasis supplied.) 

This court has previously stated that § 48-1009 allows a 
plaintiff to invoke either the legal or equitable powers of the 
court and that when confronted with an appeal involving 
Nebraska’s Act Prohibiting Unjust Discrimination in 
Employment Because of Age (the act), we would look to the 
plaintiff’s petition to determine whether an action is legal or 
equitable. See Synacek v. Omaha Cold Storage, 247 Neb. 244, 
526 N.W.2d 91 (1995). Further, we have consistently conformed 
our reading of the act to the federal courts’ reading of the fed- 
eral Age Discrimination in Employment Act of 1967 (ADEA), 
which the act closely parallels. See, e.g., Humphrey v. Nebraska 
Pubic Power Dist., 243 Neb. 872, 503 N.W.2d 211 (1993); Allen 


1000 259 NEBRASKA REPORTS 


v. AT&T Technologies, 228 Neb. 503, 423 N.W.2d 424 (1988). 
Our interpretation of the act in Synacek v. Omaha Cold Storage, 
supra, however, does not conform to the interpretation given 
portions of the ADEA similar to § 48-1009, thereby causing 
some confusion when age discrimination cases are brought to 
trial in state court. 

The parties’ confusion in the instant case may have originated 
from language in Synacek v. Omaha Cold Storage, supra, 
wherein we stated that when a plaintiff seeking relief under the 
act includes a prayer for equitable relief in his or her petition, 
the action is “pled in equity” and that “the jury empaneled to 
consider some of the issues in [the] case serve[s] only an advi- 
sory role, and its findings [are] not binding on the trial court.” 
247 Neb. at 247, 526 N.W.2d at 94. This interpretation of the 
act, however, is inconsistent with our prior statements that we 
will conform our reading of the act to the federal reading of the 
ADEA and is also contrary to the plain language of the statute. 
Thus, we deem it appropriate to reconsider a portion of the ratio- 
nale in Synacek v. Omaha Cold Storage at this time. 

The language of § 48-1009 does not suggest that a litigant 
who includes a prayer for equitable relief forgoes the opportu- 
nity to have a jury decide factual issues relating to the lawful- 
ness of the employer’s conduct and the damages related thereto. 
To the contrary, a litigant is entitled to have a jury determine the 
lawfulness of the employer’s conduct and the amount of claimed 
past damages, in addition to having the court consider any 
request for equitable relief. The “either or” approach in Synacek 
v. Omaha Cold Storage, supra, whereby the lawsuit is classified 
as either a case at law or a case in equity, is inconsistent with 
both the language of the act and the way the federal courts have 
interpreted the ADEA. Compare Humphrey v. Nebraska Public 
Power Dist., supra (treating action under act as one at law when 
petition did not seek equitable relief), with Allen v. AT&T 
Technologies, supra (differentiating petitions of several plain- 
tiffs and noting that those including prayers for equitable relief 
were to be tried in equity, while those with only monetary dam- 
ages were to be tried at law). 

We, therefore, examine the federal approach and find the case 
of Gibson v. Mohawk Rubber Co., 695 F.2d 1093 (8th Cir. 
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1982), to be instructive and typical of the well-established pro- 
cedure utilized in the federal system. Gibson v. Mohawk Rubber 
Co. involved an age discrimination claim filed by a supervisor at 
a rubber plant. The primary issue therein was whether the jury 
was properly instructed on how to consider damages, but crucial 
to the instant appeal was the Eighth Circuit’s explanation of the 
proper procedure for trial in age discrimination cases: 

After the jury trial on the foregoing damages issues, the 
district court should reconsider [the plaintiff’s] request for 
equitable relief. The equitable relief that the district court 
may grant includes, inter alia, additional pension benefits, 
reinstatement, and monetary damages in lieu of 
reinstatement. . . . 

In fashioning its equitable remedy, the district court is 
not free to reject the jury’s findings on whether [the 
defendant company] would have retained [the plaintiff] 
when the . . . plant closed, or on any other issues in this 
case. . .. Although the court below retains its discretion to 
consider all the circumstances in this case when it deter- 
mines what equitable relief may be appropriate, it cannot 
base its decision on its own factual findings that conflict 
with those expressly made by the jury. 

Gibson v. Mohawk Rubber Co., 695 F.2d at 1100-01. See, also, 
Newhouse v. McCormick & Co., Inc., 110 F.3d 635 (8th Cir. 
1997); Duke v. Uniroyal Inc., 928 F.2d 1413 (4th Cir. 1991) 
(stating that where both legal and equitable remedies are 
demanded, appropriate method of proceeding requires submis- 
sion of case first to jury to resolve liability and all legal dam- 
ages, after which district court conducts trial in equity to resolve 
all issues of equitable relief); Farber v. Massillon Bd. of Educ., 
917 F.2d 1391 (6th Cir. 1990); Spulak v. K Mart Corp., 894 F.2d 
1150 (10th Cir. 1990); Hansard v. Pepsi-Cola Metropolitan 
Bottling Co., 865 F.2d 1461 (Sth Cir. 1989); Ramsey v. Chrysler 
First, Inc., 861 F.2d 1541 (11th Cir. 1988); Dominic y. 
Consolidated Edison Co. of New York, Inc., 822 F.2d 1249 (2d 
Cir. 1987); Cassino v. Reichhold Chemicals, Inc., 817 F.2d 1338 
(9th Cir. 1987); Maxfield v. Sinclair Intern., 766 F.2d 788 (3d 
Cir. 1985). Such a procedure is logical and has proved to be 
workable in the federal courts. We conclude that state court tri- 
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als brought under the Nebraska act should be conducted in the 
same manner. 

[6,7] Thus, we determine that Synacek v. Omaha Cold 
Storage, 247 Neb. 244, 526 N.W.2d 91 (1995), was correct inso- 
far as it noted the propriety of a trial court’s submission of the 
damages issues involved in an age discrimination case to the 
jury; however, to the extent that Synacek v. Omaha Cold Storage 
holds that such a jury serves in only an advisory capacity when 
a plaintiff seeks both legal and equitable relief, it is overruled. 
The proper procedure, as noted in Gibson v. Mohawk Rubber 
Co., 695 F.2d 1093 (8th Cir. 1982), is for the trial court to sub- 
mit the damages issue in an age discrimination case to the jury, 
if one is empaneled, and reserve ruling on a plaintiff’s requested 
equitable relief until after the jury renders a verdict. A trial court 
should then enter an order on the jury verdict and reserve enter- 
ing judgment until after the court has considered any requests 
for equitable relief. See id. In other words, the trial court should 
limit itself to entering but one final judgment based on all of the 
rights and remedies of the parties before it. In the instant case, 
the district court has not ruled upon Billingsley’s motion for 
equitable relief and attorney fees. In the absence of a judgment 
or order finally disposing of a case, an appellate court is without 
jurisdiction to act and must dismiss the purported appeal. Jn re 
Interest of Dustin H. et al., ante p. 166, 608 N.W.2d 580 (2000). 


CONCLUSION 

Because neither the equitable relief sought by Billingsley nor 
the attorney fees issue has been determined by the district court, 
we lack jurisdiction to decide the merits of these matters, as the 
judgment entered pursuant to the jury verdict on August 24, 
1998, is not a final, appealable order. Accordingly, we dismiss 
BFM’s appeal and Billingsley’s cross-appeal. 

APPEAL DISMISSED. 
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Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment, standing alone, is not a final, appealable order, when 
adverse parties have each moved for summary judgment and the trial court has sus- 
tained one of the motions, the reviewing court obtains jurisdiction over both motions 
and may determine the controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial controversy and direct 
such further proceedings as it deems just. 

Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

Insurance: Contracts: Appeal and Error. The interpretation and construction of a 
contract, including an insurance contract or policy, involve questions of law, in con- 
nection with which an appellate court has an obligation to reach its conclusions inde- 
pendent of the determinations made by the court below. 

Contracts. To create a contract, there must be both an offer and an acceptance. 
Insurance: Contracts: Motor Vehicles: Liability. When controversies arise regard- 
ing insurance coverage because the applicable documents contain mutually repugnant 
language intended to restrict or escape liability for a particular risk in the event there 
exists other insurance, the owner’s policy provides primary coverage and the driver’s 
policy provides excess coverage. 


Appeal from the District Court for Douglas County: Gary B. 


RANDALL, Judge. Affirmed. 


John T. Rogers and M. Scott Vander Schaaf for appellant. 
Rex A. Rezac and Tracy J. Edgerton, of Fraser, Stryker, 


Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for appellee State 
Farm Mutual Automobile Insurance Company. 


William M. Lamson, Frank J. Barrett, and Robert A. Mooney, 


of Lamson, Dugan & Murray for amicus curiae Car and Truck 
Rental and Leasing Association of Nebraska. 


Roger R. Holthaus for appellee Heather Billings. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


MILLER-LERMAN, J. 
NATURE OF CASE 

In this declaratory judgment action, Cheeper’s Rent-A-Car, 
Inc. (Cheeper’s), appeals the order of the district court for 
Douglas County denying its motion for summary judgment and 
granting the cross-motions for summary judgment of State Farm 
Mutual Automobile Insurance Company (State Farm) and 
Heather Billings. For the reasons set forth below, which differ 
from the rationale of the district court, we affirm. 


STATEMENT OF FACTS 
In their briefs, the parties have set forth the relevant facts, and 
there are no material facts in dispute in this case. The facts may 
be summarized as follows: Cheeper’s is a corporation, doing 
business as a rental car company in Nebraska. On January 15, 
1998, Billings rented an automobile from Cheeper’s and exe- 
cuted a Cheeper’s rental agreement as part of the rental process. 
Paragraph 5 of the January 15 rental agreement, which Billings 
signed, provides, inter alia, as follows: 
INSURANCE: Vehicle is covered by an automobile liabil- 
ity insurance policy, a copy of which is available for 
inspection at the main offices of CHEEPER’S RENT A 
CAR, INC. Said policy provides coverage and limits of lia- 
bility at least equal to the liability coverage and limits of 
liability required of the operator to satisfy this State’s 
financial responsibility motor vehicle laws. In all cases, 
CHEEPER’S automobile liability insurance is secondary 
to the Renter’s liability insurance. 

At the time Billings rented the car, she declined to purchase 

Cheeper’s optional damage waiver, which consisted of collision 

and physical damage coverage. 

The rental agreement which Billings executed on January 15, 
1998, indicates that “State Farm Insurance Co.,” policy No. 
273961405, covered Billings’ rental costs to the following 
extent: “Rental authorized thru 01/21/98 $16.00 RENTER 
responsible for: . .. Drop and pickup fees.” The State Farm tele- 
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phone number provided was 597-5500. Thus, at the time she 
rented the automobile, Cheeper’s was aware of the fact that 
Billings was an insured on a State Farm automobile insurance 
policy, which policy, according to the evidence, provided, inter 
alia, that when Billings rented a vehicle, such liability coverage 
was excess to the rental company’s “insurance or 
self-insurance.” 

On January 23, 1998, Billings was involved in an automobile 
accident at the intersection of 114th and Dodge Streets in 
Omaha. Billings was driving the Cheeper’s rental car when she 
struck an automobile driven by Naomi Young. Under “Section I 
— Liability — Coverage A” of the State Farm policy covering 
Billings, Billings had liability coverage for damages resulting 
from Billings’ use of a “temporary substitute car or a non- 
owned car,” as those terms were used under the policy. None of 
the parties to the instant litigation has disputed that Billings’ use 
of the Cheeper’s rental car meets the State Farm insurance pol- 
icy’s definitions of either.a temporary substitute car or a 
nonowned car. The State Farm policy further provided in an 
amendment to the liability coverage: 

If a temporary substitute car, a non-owned car or a 
trailer designed for use with a private passenger car or 
utility vehicle: 

a. has other vehicle liability coverage on it; or 

b. is self-insured under any motor vehicle financial 
responsibility law .. . 
then this coverage is excess over such insurance or self- 
insurance. 

(Emphasis in original.) 

Billings returned the rental car to Cheeper’s on January 26, 
1998. During the period of time when Billings had possession of 
the rental car, Cheeper’s began using a different rental agree- 
ment form, and a copy of the new rental form, dated January 26, 
1998, was given to Billings when she returned the rental car. 
Billings did not sign the new rental form. It is the new rental 
agreement form, dated January 26, 1998, upon which the district 
court based its ruling. 

Paragraph 5 of the January 26, 1998, rental agreement form, 
which Billings did not sign, provides, inter alia, as follows: 
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RENTER IS HEREBY NOTIFIED THAT CHEEPER’S 
RENT-A-CAR, INC. IS CERTIFIED AS A SELF 
INSURED COMPANY under the laws of the State of 
Nebraska to fulfill its liability insurance obligations under 
the applicable financial responsibility motor vehicle laws. 
Renter agrees that Cheeper’s self insurance and any other 
insurance owed by Cheeper’s shall be secondary to 
Renter’s liability insurance. 

Young has claimed that the January 23, 1998, automobile 
accident resulted from the negligence of Billings in the opera- 
tion of the motor vehicle Billings was driving. On June 22, State 
Farm filed a declaratory judgment action against Cheeper’s and 
Billings. In its petition, State Farm alleged that the terms of its 
insurance policy with Billings and the terms of Cheeper’s rental 
agreement with Billings conflict as to which entity has the pri- 
mary obligation to defend and indemnify Billings. For relief, 
State Farm asked the district court to “enter a declaratory judg- 
ment determining the rights and obligations of the parties with 
regard to the transactions and occurrences hereinbefore 
described.” 

On July 24, 1998, Cheeper’s answered State Farm’s petition 
and by way of a counterclaim, also sought a declaratory judg- 
ment from the court determining the parties’ rights and respon- 
sibilities. On November 18, 1998, Cheeper’s filed a cross-claim 
against Billings, seeking a declaratory judgment with regard to 
the parties’ rights and responsibilities and further seeking a 
declaratory judgment that Billings was liable to Cheeper’s for 
any amounts determined to be owed from Cheeper’s as a result 
of Billings’ accident with Young. 

On December 2, 1998, Billings answered and filed her own 
counterclaim to Cheeper’s cross-claim. Billings requested 
declaratory relief with regard to the parties’ rights and obliga- 
tions and denied personal liability to Cheeper’s, claiming that 
she was insured under her State Farm policy as well as under 
Cheeper’s rental agreement. 

On December 10, 1998, State Farm moved for summary judg- 
ment against Cheeper’s, alleging in its motion that Cheeper’s 
had the primary obligation to defend and indemnify Billings 
with respect to any claim brought by Young. On January 15, 
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1999, Cheeper’s filed separate motions for summary judgment 
against State Farm and Billings. In its motion against State 
Farm, Cheeper’s sought a summary declaratory judgment that 
State Farm had the primary obligation to defend and indemnify 
Billings with respect to any claims brought by Young. In its 
motion against Billings, Cheeper’s sought a summary declara- 
tory judgment that Billings was responsible to Cheeper’s for any 
amounts declared or adjudged to be owing from Cheeper’s to 
Young arising out of any claim Young might bring as a result of 
the January 23, 1998, auto accident. On January 19, 1999, 
Billings filed motions for summary judgment against both State 
Farm and Cheeper’s, seeking, inter alia, a summary declaratory 
judgment that either State Farm or Cheeper’s had the duty and 
primary obligation to defend and indemnify her with respect to 
the claim of Young. 

The parties’ motions for summary judgment came on for 
hearing before the district court on January 28, 1999. The dis- 
trict court received evidence, including a stipulation of facts 
signed by State Farm and Cheeper’s, to which were attached 
copies of Billings’ automobile insurance policy with State Farm, 
the January 15, 1998, rental agreement, and the January 26 
rental agreement form. State Farm and Cheeper’s stipulated that 
Cheeper’s has been self-insured since 1995 in accordance with 
Neb. Rev. Stat. § 60-562 (Reissue 1998). Also received in evi- 
dence was the affidavit of Richard R. Otten, president of 
Cheeper’s, in which he testifies that “[o]n or about January 15, 
1998, Cheeper’s executed a written rental agreement with 
Defendant HEATHER BILLINGS (“Billings”) for the rental of 
one Red 1994 Geo Prizm automobile.” In addition to the evi- 
dence, the parties submitted written arguments. 

On March 10, 1999, the district court granted State Farm’s 
and Billings’ motions for summary judgment against Cheeper’s 
and entered judgment in favor of State Farm and Billings, deter- 
mining that as between the State Farm insurance policy and the 
January 26, 1998, “rental agreement,” Cheeper’s had the pri- 
mary responsibility of defending and indemnifying Billings 
from any claims filed by Young as a result of the January 23 
accident. The district court denied all other summary judgment 
motions. 
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Cheeper’s has appealed the district court’s granting of State 
Farm’s and Billings’ motions for summary judgment and the 
denial of its motion for summary judgment. The Car and Truck 
Rental and Leasing Association of Nebraska joins in Cheeper’s 
arguments on appeal as amicus curiae. 


ASSIGNMENTS OF ERROR 

On appeal, Cheeper’s has assigned 10 errors which combine 
to form 2. Cheeper’s claims the district court erred (1) in grant- 
ing State Farm’s and Billings’ motions for summary judgment 
against Cheeper’s and denying Cheeper’s motions for summary 
judgment against State Farm and Billings and (2) in failing to 
find Billings is responsible for indemnifying Cheeper’s for any 
liability damages Cheeper’s may have to pay to Young as a result 
of Billings’ negligence. 


STANDARDS OF REVIEW 

[1] Although the denial of a motion for summary judgment, 
standing alone, is not a final, appealable order, when adverse 
parties have each moved for summary judgment and the trial 
court has sustained one of the motions, the reviewing court 
obtains jurisdiction over both motions and may determine the 
controversy which is the subject of those motions or make an 
order specifying the facts which appear without substantial con- 
troversy and direct such further proceedings as it deems just. 
American Family Ins. Group v. Hemenway, 254 Neb. 134, 575 
N.W.2d 143 (1998). 

{2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or 
as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Huff v. Swartz, 258 Neb. 820, 606 N.W.2d 461 (2000). 

[3] The interpretation and construction of a contract, includ- 
ing an insurance contract or policy, involve questions of law, in 
connection with which an appellate court has an obligation to 
reach its conclusions independent of the determinations made 
by the court below. Spulak v. Tower Ins. Co., 257 Neb. 928, 601 
N.W.2d 720 (1999); Stephens v. Radium Petroleum Co., 250 
Neb. 560, 550 N.W.2d 39 (1996). 
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ANALYSIS 
Primary Liability. 

On appeal, Cheeper’s claims that the district court erred in 
concluding that Cheeper’s January 26, 1998, rental agreement 
form providing for self-insurance was primary and in granting 
State Farm’s and Billings’ motions for summary judgment and 
denying Cheeper’s motions for summary judgment. Relying on 
the language in its January 26 rental agreement form, Cheeper’s 
argues on appeal that it is only “secondarily liable” for liability 
arising from Billings’ automobile accident and that State Farm, 
as Billings’ personal automobile insurer, is primarily liable. 
Reply brief for appellant at 10. State Farm responds that under 
the language in its policy with Billings, its insurance is excess to 
the rental car company’s insurance or self-insurance and that 
Cheeper’s, as the owner of the car which Billings was driving at 
the time of the accident, is primarily liable. 

Before the district court on summary judgment and before 
this court on appeal, both State Farm and Cheeper’s have liti- 
gated this case as if the operable Cheeper’s contract was the 
January 26, 1998, rental agreement form containing the provi- 
sions regarding Cheeper’s self-insured automobile liability sta- 
tus, rather than the January 15 rental agreement contract refer- 
encing Cheeper’s “automobile liability insurance.” Contrary to 
the assertions of the parties, we conclude that the controlling 
contract is the executed rental agreement of January 15 which 
indicates that the vehicle “is covered by an automobile insur- 
ance policy” and that “CHEEPER’S automobile liability insur- 
ance is secondary to the Renter’s liability insurance.” 

In the stipulation of facts submitted in connection with the 
motions for summary judgment, State Farm and Cheeper’s 
stipulated: 

At the time that Billings agreed to rent the vehicle, she exe- 
cuted a rental agreement. A true and correct copy of the 
rental agreement executed by Billings on January 15, 1998 
is attached hereto as Exhibit “A” and hereby incorporated 
by this reference. 

. .. During the period of time {in] which Billings had 
possession of the vehicle, Cheeper’s began using a differ- 
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ent rental agreement form which superseded the form 

signed by Billings on January 15, 1998. 
Similarly, the Otten affidavit indicates that Cheeper’s and 
Billings executed a written rental agreement on January 15, 
1998. There is no dispute in the record that Billings signed the 
January 15 rental agreement, that she did not sign the January 26 
rental agreement form, and that Cheeper’s merely presented her 
with the superseding form at the time she returned the rental car. 

[4] To create a contract, there must be both an offer and an 
acceptance. Tilt-Up Concrete v. Star City/Federal, 255 Neb. 138, 
582 N.W.2d 604 (1998). It is axiomatic that a contract is not 
binding unless it is signed or there is at least some manifestation 
of mutual assent to the terms of the unsigned writing. See Coffey 
v. Mann, 7 Neb. App. 805, 585 N.W.2d 518 (1998). In the pre- 
sent case, with respect to the January 26, 1998, rental agreement 
form, there is evidence of neither. See, also, Carter v. Miller, 
128 Neb. 853, 260 N.W. 393 (1935) (fact that unaccepted offer 
purports to be contract does not change its legal effect or make 
it binding obligation before acceptance). Because Billings did 
not execute the January 26 rental agreement form and because 
there is no factual evidence of Billings’ acquiescence to the 
terms of such form, the January 26 document is not binding 
upon Billings. Thus, the provisions of the January 26 rental 
agreement form regarding Cheeper’s self-insured status, which 
provisions purported to place Cheeper’s self-insurance sec- 
ondary to Billings’ liability insurance, are unenforceable, and 
due to Cheeper’s inaccurate representation in the rental agree- 
ment which Billings signed that it had liability insurance, we 
treat Cheeper’s self-insurance as insurance under the specific 
circumstances of this case. 

Our determination that the unsigned January 26, 1998, rental 
agreement form is unenforceable and that Cheeper’s self-insur- 
ance will be treated as insurance does not end our inquiry. When 
cross-motions for summary judgment have been ruled upon by 
the trial court, the appellate court may determine the contro- 
versy which is the subject of those motions or may make an 
order specifying the facts which appear without substantial con- 
troversy and direct such further proceedings as it deems just. 
American Family Ins. Group v. Hemenway, 254 Neb. 134, 575 
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N.W.2d 143 (1998). In its petition for declaratory judgment, 
State Farm sought declaratory relief “determining the rights and 
obligations of the parties with regard to the transactions and 
occurrences” surrounding Billings’ rental of the automobile 
from Cheeper’s. Those rights and obligations may be declared 
on the record before us. 

There is no substantial controversy regarding the fact that 
Billings executed the January 15, 1998, rental agreement. In the 
January 15 rental agreement, Cheeper’s states that it is insured 
by an automobile liability insurance policy, which is, “{i]n all 
cases .. . secondary to [Billings’] liability insurance.” There is 
no dispute that Billings was covered by a State Farm liability 
policy which provided that when Billings was driving a rental 
vehicle covered by liability insurance, the State Farm coverage 
was “excess over such insurance.” This court is thus presented 
with two contracts: Billings’ January 15 rental agreement with 
Cheeper’s, which we treat as incorporating liability insurance, 
and Billings’ insurance policy with State Farm, each of which 
contains language which purports to place the primary responsi- 
bility in terms of liability on the issuer of the opposing contract. 

[5] It is a well-established legal principle in Nebraska that 
when controversies arise regarding insurance coverage because 
the applicable documents contain “mutually repugnant language 
intended to restrict or escape liability for a particular risk in the 
event there exists other insurance, . . . the owner’s policy... 
provide[s] primary coverage and the driver’s policy . . . pro- 
vide[s] excess coverage.” Boren v. State Farm Mut. Auto. Ins. 
Co., 225 Neb. 503, 508, 406 N.W.2d 640, 644 (1987). See, also, 
Jensen v. Universal Underwriters Ins. Co., 208 Neb. 487, 304 
N.W.2d 51 (1981); Bituminous Cas. Corp. v. Andersen, 184 
Neb. 670, 171 N.W.2d 175 (1969); Farm Bureau Ins. Co. v. 
Allied Mut. Ins. Co., 180 Neb. 555, 143 N.W.2d 923 (1966); 
Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 75, 125 
N.W.2d 179 (1963); Turpin v. Standard Reliance Ins. Co., 169 
Neb. 233, 99 N.W.2d 26 (1959). 

Based upon our well-established case law, we conclude that 
given the mutually repugnant language of Billings’ insurance 
policy and Cheeper’s January 15, 1998, rental car agreement, 
Cheeper’s, as the owner of the automobile driven by Billings 
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pursuant to a rental agreement in which Cheeper’s represented 
that it had liability insurance which was secondary to that of the 
driver, has the primary liability in this case. We make no com- 
ment on the issue of priority where the owner of a rental car is 
self-insured and such fact is disclosed in the operative rental 
agreement. Accordingly, we conclude, albeit for different rea- 
sons, that the district court did not err in determining that 
Cheeper’s had the legal responsibility to provide the primary lia- 
bility coverage on its automobile and that it was responsible for 
defending and indemnifying Billings. See Pettit v. Paxton, 255 
Neb. 279, 583 N.W.2d 604 (1998) (when record demonstrates 
trial court decision is correct, although such correctness is based 
on different ground than that assigned by trial court, appellate 
court will affirm). Cheeper’s first assignment of error is without 
merit. 


Indemnification. 

With respect to Cheeper’s second assignment of error, we 
also conclude that the district court did not err in its order deny- 
ing Cheeper’s motion for summary declaratory judgment that 
Billings owed a duty to Cheeper’s to indemnify Cheeper’s for 
any and all amounts it might have to pay on Billings’ behalf. We 
reject Cheeper’s claim that Billings had an obligation to indem- 
nify it either contractually or in equity. 

The January 15, 1998, rental agreement contains no provi- 
sions regarding Billings’ purported obligation to indemnify 
Cheeper’s. Billings, therefore, is under no contractual obligation 
to indemnify Cheeper’s. 

Cheeper’s argues that Billings is, nevertheless, liable under 
equitable principles to indemnify it. Cheeper’s cites Warner y. 
Reagan Buick, 240 Neb. 668, 483 N.W.2d 764 (1992), and 
Motor Club Ins. Assn. v. Fillman, 5 Neb. App. 931, 568 N.W.2d 
259 (1997), in support of its position. These cases do not sup- 
port Cheeper’s argument, however, because they rest on the 
claim that the party seeking indemnification was required to pay 
damages which another ought to have paid, which is not the fact 
in the instant case. Cheeper’s must afford primary coverage to 
Billings, and Billings’ insurer, State Farm, is thereafter respon- 
sible for excess coverage to the extent of Billings’ policy limits, 
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if Cheeper’s insurance is exhausted. See State Farm Bureau Ins. 
Co. v. Allied Mut. Ins. Co., supra. Cheeper’s reliance on equi- 
table principles to require Billings to indemnify it is unavailing, 
and Cheeper’s second assignment of error is without merit. 


CONCLUSION 
In this case, Billings’ automobile insurance policy states that 
it is excess to the rental car company’s insurance, and Cheeper’s 
enforceable rental agreement states that it is insured by an auto- 
mobile liability insurance policy and that such policy is sec- 
ondary to the renter’s liability insurance. The two contracts con- 
tain mutually repugnant language. We conclude, for the reasons 
stated above, that under such circumstances, the owner of the 
vehicle, in this case, Cheeper’s, shall be primarily liable. We 
conclude that the district court did not err in granting State 
Farm’s and Billings’ motions for summary judgment against 
Cheeper’s and in denying Cheeper’s motions for summary judg- 
ment. 
AFFIRMED. 


GEORGE Cox, APPELLANT, V. CIVIL SERVICE COMMISSION OF 
DouG_Las County, NEBRASKA, APPELLEE. 
614 N.W. 2d 273 


Filed July 14, 2000. No. S-99-591. 


1. Administrative Law: Appeal and Error. In reviewing an administrative agency 
decision on a petition in error, both the district court and the appellate court review 
the decision of the administrative agency to determine whether the agency acted 
within its jurisdiction and whether the decision of the agency is supported by suffi- 
cient relevant evidence. 

2. ___!___. The reviewing court in an error proceeding is restricted to the record before 
the administrative agency and does not reweigh evidence or make independent find- 
ings of fact. 

_3. Constitutional Law: Termination of Employment. The inquiry into whether a termi- 
nated employee’s speech is protected under the First Amendment is a question of law. 

4. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

5. Constitutional Law: Public Officers and Employees. The government cannot con- 
dition public employment on a basis that infringes on the employee’s constitutionally 
protected interest in freedom of expression. 
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II. 


12. 


14. 


15. 


18. 


19. 
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___! __. The government’s interests as an employer in regulating the speech of its 
employees differ significantly from those it possesses in connection with regulation 
of the speech of the citizenry in general. 

___: __. The threshold question in a determination of whether the First Amendment 
applies to a government employee’s statement is whether the statement constitutes 
speech regarding a matter of public concern. 

___: __. If a government employee’s statement does not involve a matter of public 
concern, the First Amendment does not apply, and the inquiry into whether the state- 
ment is constitutionally protected ends. 

___: __. If a government employee's statement involves a matter of public concern, 
the court must then balance the employee’s interest in making the statement against 
the interest of the government, as an employer, in promoting the efficiency of the pub- 
lic services it performs through its employees. 

Constitutional Law: Public Officers and Employees: Proof. If it is determined that 
the speech of a government employee is constitutionally protected, the plaintiff must 
then prove that the speech was a substantial or motivating factor in the employment 
decision; the burden then shifts to the defendant to show by a preponderance of the 
evidence that it would have reached the same decision in the absence of the protected 
activity. 

Constitutional Law: Public Officers and Employees. To fall within the realm of 
public concern, an employee’s speech must relate to a matter of political, social, or 
other concern to the community. 

___: __. The public concern test functions to prevent every employee’s grievance 
from becoming a constitutional case and to protect a public employee’s right as a cit- 
izen to speak on issues of concern to the community. 

Constitutional Law: Public Officers and Employees: Records. Whether an 
employee's statement is a matter of public concern is determined by its content, form, 
and context, as revealed by the entire record. 

Constitutional Law: Public Officers and Employees: Intent. Whether an employee 
intends to disseminate a statement’s content to the public and the employee’s moti- 
vation in making the statement are important factors in the content, form, and context 
analysis. 

Constitutional Law: Public Officers and Employees. An employee’s statement 
concerning an internal grievance is not generally considered to be a matter of public 
concern. 

Constitutional Law: Public Officers and Employees: Discrimination. Employee 
statements alleging racial discrimination within a public agency are inherently mat- 
ters of public concern. 

Constitutional Law: Public Officers and Employees: Termination of 
Employment. A public employee might lose the protection of the First Amendment 
for knowingly or recklessly making false statements. 

Constitutional Law: Intent. For a statement to be malicious or recklessly false, it 
must be more than negligently erroneous, and the court considers the speaker’s actual 
state of mind instead of an objective analysis of what a reasonably prudent person 
would have said. 

Constitutional Law: Public Officers and Employees. Erroneous statements of 
public concern will be protected unless they are shown to have interfered with the 
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29. 


30. 
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employee’s performance or the regular operation of his or her governmental 
agency. 

Constitutional Law: Employer and Employee: Public Officers and Employees. In 
balancing an employee’s and an employer’s competing interests, six interrelated fac- 
tors are considered: (1) the need for harmony in the office or workplace; (2) whether 
the government's responsibilities require a close working relationship to exist 
between a plaintiff and his or her coworkers when the speech in question has caused 
or could cause the relationship to deteriorate; (3) the time, manner, and place of the 
speech; (4) the context in which the dispute arose; (5) the degree of public interest in 
the speech; and (6) whether the speech impeded the employee’s ability to perform his 
or her duties. 

Employer and Employee. In balancing an employee's and an employer’s competing 
interests, the balance is flexible, and the weight to be given to any one factor depends 
upon the specific circumstances of each case. 

Constitutional Law: Publle Officers and Employees: Termination of 
Employment. When close working relationships are essential to fulfill public respon- 
sibilities, a wide degree of deference to a public employer’s judgment is appropriate. 
Employer and Employee: Termination of Employment. It is not necessary for an 
employer to allow events to unfold to the extent that the disruption of the office and 
the destruction of working relationships are manifest before taking action. 

___: __. Purely speculative allegations of workplace disruption are insufficient as a 
basis for disciplining an employee based on his or her statements regarding matters of 
public concern. 

Constitutional Law: Employer and Employee: Termination of Employment. The 
more substantially involved in matters of public concern is an employee’s speech, the 
stronger must be an employer’s showing as to the disruptive effect upon close work- 
ing relationships and efficiency. 

Constitutional Law: Public Officers and Employees: Termination of 
Employment. Although a public employer has an interest in seeing that grievances 
are addressed through a chain of command, the fact that an employee moved quietly 
and did not attempt to provoke a public confrontation lessens the weight given to the 
employer when balancing the interests of the parties. 

Constitutional Law: Employer and Employee: Termination of Employment. An 
employee’s obtainment of permission to speak weighs heavily against the employer’s 
ability to terminate the employee based on the statements that were ultimately made. 
Attorney Fees: Appeal and Error. An appellate court may award attorney fees on 
appeal regardless of whether they were requested or ordered in the trial court. 
Attorney Fees: Words and Phrases. For purposes of Neb. Rev. Stat. § 25-824 
(Reissue 1995), “frivolous” means an attempt to relitigate the same issues resolved in 
prior proceedings with the same parties or a legal position wholly without merit, that 
is, without rational argument based on law and evidence to support a litigant’s position. 
Actions. Any doubt as to whether a legal position is frivolous should be resolved in 
favor of the party whose legal position is in question. 


Appeal from the District Court for Douglas County: Gary B. 


RANDALL, Judge. Reversed. 
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HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and 
MILLER-LERMAN, JJ. 


CONNOLLY, J. 

The Douglas County Department of Correctional Services 
(Department) brought disciplinary charges against the appellant, 
George Cox, after he spoke to a reporter regarding allegations of 
racial discrimination within the Department. Cox had the per- 
mission of several of the Department’s correctional center 
supervisors to speak to the reporter. Following a predisciplinary 
hearing, the Department terminated Cox’s employment. Cox 
appealed his termination of employment to the Douglas County 
Civil Service Commission (Commission), which affirmed. The 
district court affirmed after hearing Cox’s petition in error. Cox 
appealed, and we granted his petition to bypass the Nebraska 
Court of Appeals. We determine as a matter of law that the ter- 
mination of employment violated Cox’s First Amendment right 
to freedom of speech. Accordingly, we reverse. 


BACKGROUND 
After speaking with a television reporter, Cox was sent a let- 
ter notifying him of a predisciplinary hearing which stated: 

The charge(s) against you are: 

On 20 AUG 98, at approximately 1610 hours, you were 
in Administration stating that you had to call Trina 
Crieghton [sic], Channel 3. You went to the break room in 
the Administrative Offices and used the telephone. Another 
employee overheard your conversation with Ms. Crieghton 
[sic]. During the conversation, you stated that the jail had 
a racial problem and that the union president has a hood in- 
his trunk. Later in the conversation you stated that we have 
a Captain that’s Hitler . . . Capt. [John] Lee. You went on 
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to say that the Sheriff is trying to take over the jail and does 
not have any black supervisors. You also stated that we 
have a black warden that doesn’t have any duties. Also dur- 
ing the telephone conversation you stated that we had a 
Warden who summoned a black female officer to her office 
but never acknowledged her presence or stated that she was 
in a meeting, just made the black officer wait outside her 
office. 

This type of misconduct is covered by the Douglas 
County Civil Service Commission Personnel Policy 
Manual, Article 13: Section 5, Offense 15; and General 
Order 6-97, Rules of Conduct. 

Knowingly making false or malicious statements with 
the intent to harm or destroy the reputation, authority or 
official standing of individuals or organizations. 

Cox’s employment was terminated following the predisciplinary 
hearing. The letter notifying Cox of his termination stated that 
Cox admitted making the statements and was signed by the 
Douglas County sheriff, Timothy F. Dunning. Cox appealed his 
termination to the Commission. 


DEPARTMENT’S EVIDENCE 

At the hearing before the Commission, the Department pre- 
sented evidence from Susan Fletcher, a staffing coordinator at 
the Department. Fletcher testified that on August 20, 1998, she 
entered a break room where Cox was on the telephone and over- 
heard his side of the conversation. At the time, Fletcher was 
unaware of to whom Cox was speaking. Fletcher testified that 
Cox was aware of her presence, that he was speaking in a nor- 
mal tone, and that she could hear him clearly. Fletcher testified 
that another employee was also present in the break room. 

Fletcher testified that she heard Cox state that the sheriff was 
trying to take over the correctional center and did not have any 
black leadership; that there was a black warden, but he did not 
have any duties; and that he felt that some correctional center 
employees were racists. Fletcher later stated it was the general 
consensus at the correctional center that it was true there was a 
black warden with no duties. Fletcher also testified that she 
heard Cox say there was a female warden who summoned a 


1018 259 NEBRASKA REPORTS 


black female officer to her office and then made the officer stand 
in the hallway and never acknowledged the officer’s presence. 
Fletcher later testified that she had been told by another 
employee that such an incident had occurred. Fletcher testified 
that Cox stated that a union president carries a hood in his trunk, 
but then stated, ‘‘No, that’s rumor,” and that he finished the con- 
versation by stating, “We have a captain that acts like Hitler” 
and “His name [is] Captain Lee.” When asked if Cox appeared 
to be answering questions or offering information, Fletcher 
stated that he appeared to be ‘“‘story-telling.” Following the inci- 
dent, Fletcher wrote a report of the incident on the request of 
Warden Bill McPhillips. On cross-examination, Fletcher admit- 
ted that she did not have knowledge of whether Cox was possi- 
bly repeating questions that were asked of him. 

Ross Stebbins, the union president and a sergeant at the cor- 
rectional center, testified regarding the rumor that he had a hood 
in his trunk. Stebbins stated that he interpreted this to mean a Ku 
Klux Klan hood and testified that if such a rumor were to get out 
around the correctional center, his life could be in danger. As a 
result, Stebbins filed a complaint of a hostile work environment 
based on that rumor. At one point, Stebbins testified that he felt 
he was defamed by the allegation because of the damage such a 
statement could do to his reputation. 

Stebbins testified that in the past, Cox had spoken to him 
about racism at the correctional center and that Cox had stated 
that he was going to “blow the lid off the County” because he 
felt he was being treated unfairly and there was racism within 
the Department. Stebbins’ testimony indicates that Cox may 
have felt he was being treated unfairly because he had previ- 
ously been demoted. However, the record is not clear regarding 
the details of the demotion. Stebbins’ testimony indicates that he 
was Cox’s union representative at the time these statements 
were made and that although he found the content of Cox’s com- 
ments to be inappropriate, it was not inappropriate for Cox to 
bring such complaints to him. Cox denies making any such 
statements to Stebbins. 

Dunning, who was in charge of employment decisions at the 
correctional center, testified that he believed the remarks made 
by Cox brought disrepute to the correctional center. Dunning 
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also testified that the comments could affect the safety and secu- 
rity of employees and inmates by causing undue violence within 
the correctional center. Dunning testified that following an 
investigation, the accuracy of the comments made by Cox was 
not substantiated. However, Dunning’s testimony indicates that 
the accuracy of the comments was not disproved by his investi- 
gation either. Dunning admitted that Cox had been given per- 
mission by McPhillips to speak with Creighton and that there 
was not a rule in effect that prohibited officers from speaking 
with the media. He then stated that he believed that when Cox 
spoke with Creighton, he went beyond the scope of permission 
he was given to talk to her. However, Dunning was unable to 
state with any specificity based on personal knowledge what 
that scope might have been. 

Dunning stated he had recommended that Cox’s employment 
be terminated due to the severity of the remarks and the fact that 
a prior hostile work environment complaint had been filed 
against him. The record contains no further details regarding the 
prior complaint other than the fact that Cox later testified that 
the complaint was still pending. Dunning also stated that even if 
Cox had been repeating Creighton’s questions and had 
expressed only his personal opinion, he still would have recom- 
mended that Cox’s employment be terminated. The record indi- 
cates that regardless of the circumstances, Dunning would have 
terminated Cox’s employment because he went outside the 
chain of authority when making allegations of racial 
discrimination. 

Dunning signed the letter notifying Cox of his termination of 
employment. Dunning admitted that he sat on the predisci- 
plinary hearing board and stated that he felt it was appropriate 
for him to serve in that capacity in Cox’s case even though one 
of the topics of Cox’s conversation with Creighton concerned 
statements that Dunning was trying to take over the correctional 
center and that Dunning had no black supervisors in his office. 


Cox’s EVIDENCE 
At the hearing, Cox testified that prior to his termination, he 
held the position of sergeant and was the team leader of a 10- to 
16-person team. According to Cox, on August 20, 1998, he 
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received two to three messages that Creighton was trying to get in 
touch with him. Cox then informed McPhillips that Creighton had 
been trying to get in touch with him. Cox testified that he asked 
McPhillips if he had McPhillips’ permission to talk to Creighton 
and that McPhillips answered, “Yes.” Cox then testified that he 
reemphasized his request by stating: “Can I talk to her, answer 
any questions that she asks me about anything other than inmates 
. .. because I know policy is you cannot discuss inmates.” Cox 
testified that McPhillips replied “‘you’re right.” Following this 
conversation, Cox attended a meeting and then went with 
McPhillips to see Warden Ann O’Connor, the warden in charge of 
uniformed officers, about Cox’s speaking with Creighton. The 
record indicates that Cox did this because he wanted to avoid any 
repercussions that could occur from “jumping the chain of com- 
mand” by speaking to Creighton without permission. According 
to Cox, O’Connor did not voice any objections to his speaking 
with Creighton, and McPhillips did not indicate to Cox that he 
was limited in the scope of his conversation with Creighton. After 
speaking with O’Connor, Cox also informed a third warden that 
he was going to speak with Creighton. Cox testified that at the end 
of the day, he again sought out McPhillips and asked if he could 
answer questions from Creighton about anything other than 
inmates. According to Cox, McPhillips answered “yes.” There is 
no evidence in the record that disputes Cox’s testimony that he 
had permission to talk with Creighton. 

Cox next went to a break room, where a telephone for general 
use was available, and called Creighton. When Cox first began 
his conversation with Creighton, the break room was empty. 
However, while he was on the telephone, other people entered 
the room. On the whole, Cox estimated that his conversation with 
Creighton lasted 15 to 20 minutes and that other people were pre- 
sent in the room during approximately 5 to 10 minutes of the 
conversation. Cox testified that he did not invite anyone else to 
take part in the conversation, that he did not give Creighton per- 
mission to distribute any portion of the conversation to others, 
and that he told Creighton numerous times that he would not 
appear on television out of concern that his statements would be 
perceived as statements of fact rather than as his personal 
opinion. 
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Cox admitted that the people in the break room with him were 
able to hear his conversation, and he stated that he did not 
attempt to hide the conversation from them. Cox stated that it 
did not really bother him if the people in the break room heard 
him because he was expressing his personal opinions. Cox tes- 
tified that at the end of the conversation, he again refused to par- 
ticipate in a television appearance even if his face would be 
disguised. 

Cox testified that during his conversation with Creighton, he 
responded to questions posed by her. Specifically, Cox testified 
regarding the following questions and responses: 

(1) Cox testified that Creighton asked him if he felt there was 
a “racial problem with some racial tension” within the correc- 
tional center. Cox responded “[y]es, I do” to this question. Cox 
testified that he still held this belief at the time of the hearing but 
that he never indicated to Creighton that some of the correc- 
tional center employees were in fact racists. 

(2) Cox testified that Creighton asked him if he heard any- 
thing about the union president, Stebbins, possibly having a 
hood in his trunk. Cox responded, “I have heard that rumor.” 
Cox testified that he also repeated the statement made to him by 
Creighton that “[{t]he union president has a hood in his trunk” 
and stated “[yJes, I think he may have.” Cox testified that he 
never made a statement indicating that the union president did, 
in fact, have a hood in his trunk. 

(3) Cox testified that Creighton asked him about concerns she 
indicated were expressed to the county board that Dunning was 
“taking over the jail for one main purpose only.” Cox stated that 
Creighton specifically asked “since you’ve been here 11 or 12 
years, do you know of any black supervisors in the Sheriff’s 
Department?” Cox responded that to the best of his knowledge, 
there had never been a black supervisor in the sheriff’s depart- 
ment during his tenure. 

(4) Cox testified that Creighton asked him about a black war- 
den, Larry Johnson, by stating, “I’ve known Larry for a long 
time. What’s going on down at the Correctional Center?” In 
response, Cox explained that Johnson used to be in charge of all 
uniformed officers, but then employees were told that O’ Connor 
was assigned to take his place for a period of months in order to 
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learn the position, while Johnson was to learn the position held 
by McPhillips and a Warden Miller. Miller subsequently retired, 
and no one assumed his duties. The record indicates this caused 
people to question whether Johnson still had a job. Cox testified 
that he then told Creighton, “To the best of my knowledge, he 
basically has no duties.” 

(5) Cox testified that on one occasion, Rita Walker, an 
employee on his team, came to him with a complaint and stated 
that she wished to talk with O’Connor. As a result, a meeting 
was arranged. However, Walker reported to Cox the next day 
that she had been kept waiting outside of O’Connor’s office with 
no explanation and stated that “[w]ell, [11 bet if I was a white 
officer, she wouldn’t have made me wait.” Cox testified that this 
statement made him nervous and that he arranged for a new 
appointment to be made for Walker to talk to O’Connor. Cox 
testified that in regard to this incident, Creighton stated to him, 
“T heard that you was [sic] involved with an incident where one 
of the people on your team was summoned to the warden’s 
office and she wasn’t talked to.” Cox testified that he replied, 
“Yes... that’s right.” 

(6) Cox testified that Creighton asked him “ ‘[w]hat’s up with 
this Captain Lee that just thinks he does what he wants when he 
wants? . .. I’ve had people make comments that he acts like he’s 
a dictator or possibly even a Hitler, or something of that 
nature.’ ” Cox testified that he told Creighton that he had just left 
a meeting in which it was discussed that Lee ran his shift the 
way he wanted, that there was some animosity regarding this, 
and that he was referred to as “Hitler” at the meeting. Cox testi- 
fied that he did not tell Creighton that Lee was in fact “a Hitler” 
and that he did not create the term or first use the term in rela- 
tion to Lee during the conversation. 

Cox testified that following the cail, he informed McPhillips 
that he had completed the call and that McPhillips did not make 
any inquiry regarding the substance of the conversation. Cox 
testified that all of the statements he made were not false and 
were expressions of his personal opinion. Cox also testified that 
he had no intent to harm others by making the statements. 

Regina Davis, as the union steward, represented Cox at his 
predisciplinary hearing. Davis testified that Cox never stated or 
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admitted during the hearing that he told Creighton as a matter of 
fact that the union president had a hood in his car. Davis testi- 
fied that based on her observations and experience within the 
correctional center setting, she agreed with the statement that 
the correctional center had a problem with racial discrimination. 
Davis also testified that over the course of her experience with 
the Department, she could not recall a black supervisor within 
the sheriff’s department. In regard to the warden who was 
alleged to have no job duties, Davis indicated that at the time 
Cox spoke with Creighton, the statement was consistent with 
her understanding of the situation. Davis testified that the state- 
ment regarding the black officer who was made to wait outside 
O’Connor’s office was correct. Finally, Davis testified that she 
had heard Lee referred to as “Hitler” by employees prior to 
Cox’s conversation with Creighton. 

Creighton was subpoenaed, but refused to testify under a 
“shield law” for newscasters. However, she signed a letter, 
which was entered into evidence, stating that Cox spoke with 
her at her request, that he responded to questions posed by her, 
and that he expressed his personal opinions regarding various 
subjects instead of expressing statements of fact. 

On a vote of 2 to 1, the Commission voted to uphold the 
employment termination decision. Alleging in part that there 
was insufficient evidence to support his termination of employ- 
ment and that the termination violated his First Amendment 
rights, Cox appealed via a petition in error to the district court. 
The district court, without discussing the First Amendment issue 
in its order, found the Commission’s decision was supported by 
sufficient evidence and affirmed. Cox appeals. 


ASSIGNMENTS OF ERROR 

Cox assigns, rephrased, that the district court erred in affirm- 
ing the employment termination decision of the Commission on 
the basis that the decision was (1) in violation of his constitu- 
tional right to freedom of speech; (2) unsupported by fact or law 
because there was a lack of competent evidence that Cox know- 
ingly made false or malicious statements with the intent to 
destroy the reputation, authority, or official standing of any indi- 
viduals; (3) motivated by political agenda; and (4) in violation 
of his right to due process. 


1024 259 NEBRASKA REPORTS 


STANDARD OF REVIEW 

[1,2] In reviewing an administrative agency decision on a 
petition in error, both the district court and the appellate court 
review the decision of the administrative agency to determine 
whether the agency acted within its jurisdiction and whether the 
decision of the agency is supported by sufficient relevant evi- 
dence. Ashby v. Civil Serv. Comm., 241 Neb. 988, 492 N.W.2d 
849 (1992). The reviewing court in an error proceeding is 
restricted to the record before the administrative agency and 
does not reweigh evidence or make independent findings of 
fact. Id. 

[3,4] The inquiry into whether a terminated employee’s 
speech is protected under the First Amendment is a question of 
law. Wulf v. City of Wichita, 883 F.2d 842 (10th Cir. 1989), cit- 
ing Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684, 75 L. Ed. 
2d 708 (1983). On a question of law, an appellate court is obli- 
gated to reach a conclusion independent of the determination 
reached by the court below. Susan H. v. Keith L., ante p. 322, 
609 N.W.2d 659 (2000); Turner v. Fehrs Neb. Tractor & Equip., 
ante p. 313, 609 N.W.2d 652 (2000). 


ANALYSIS 

Cox contends that his termination of employment violated his 
constitutionally protected interest in freedom of speech under 
the First Amendment. The Department contends that Cox’s ter- 
mination of employment was not in violation of the First 
Amendment on the basis that Cox was not speaking on matters 
of public concern and his statements had the potential to cause 
serious disruption within the correctional center. 

[5,6] It is clear that the government cannot condition public 
employment on a basis that infringes on the employee’s consti- 
tutionally protected interest in freedom of expression. Vinci v. 
Nebraska Dept. of Corr. Servs., 253 Neb. 423, 571 N.W.2d 53 
(1997), citing Connick v. Myers, supra. The government’s inter- 
ests as an employer, however, in regulating the speech of its 
employees “‘“‘differ significantly from those it possesses in 
connection with regulation of the speech of the citizenry in gen- 
eral.”’” Vinci v. Nebraska Dept. of Corr. Servs., 253 Neb. at 
431, 571 N.W.2d at 59, quoting Connick v. Myers, supra, and 
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Pickering v. Board of Education, 391 U.S. 563, 88 S. Ct. 1731, 
20 L. Ed. 2d 811 (1968). 

[7-9] The threshold question in a determination of whether 
the First Amendment applies to a government employee’s state- 
ment is whether the statement constitutes speech regarding a 
matter of public concern. See, Rankin v. McPherson, 483 U.S. 
378, 107 S. Ct. 2891, 97 L. Ed. 2d 315 (1987); Vinci v. Nebraska 
Dept. of Corr. Servs., supra; Wood v. Tesch, 222 Neb. 654, 386 
N.W.2d 436 (1986), overruled on other grounds, Landon v. 
Pettijohn, 231 Neb. 837, 438 N.W.2d 757 (1989). If the state- 
ment does not involve a matter of public concern, the First 
Amendment does not apply, and the inquiry ends. /d. But if the 
statement does involve a matter of public concern, we must then 
balance the employee’s interest in making the statement against 
the interest of the government, as an employer, in promoting the 
efficiency of the public services it performs through its employ- 
ees. Id. 

{10] If it is determined that the speech in question is consti- 
tutionally protected, the plaintiff must then prove that the speech 
was a substantial or motivating factor in the employment deci- 
sion. Wulf v. City of Wichita, supra, citing Mt. Healthy City 
Board of Ed. v. Doyle, 429 U.S. 274, 97 S. Ct. 568, 50 L. Ed. 2d 
471 (1977). The burden then shifts to the defendant to show by 
a preponderance of the evidence that it would have reached the 
same decision in the absence of the protected activity. Jd. 


“PuBLic CONCERN 

Cox contends that allegations of racism within the correc- 
tional center are matters of public concern. However, the 
Department, relying heavily on our decision in Vinci v. 
Nebraska Dept. of Corr. Servs., supra, contends that Cox was 
speaking only about matters internal to the correctional center. 

{11-14] “To fall within the realm of ‘public concern,’ an 
employee’s speech must relate to a ‘matter of political, social, or 
other concern to the community.’” Morris v. Crow, 117 F.3d 
449, 456 (11th Cir. 1997), quoting Connick v. Myers, 461 U.S. 
138, 103 S. Ct. 1684, 75 L. Ed. 2d 708 (1983). The public con- 
cern test functions to prevent every employee’s grievance from 
becoming a constitutional case and to protect a public 
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employee’s right as a citizen to speak on issues of concern to the 
community. Vinci v. Nebraska Dept. of Corr. Servs., 253 Neb. 
423, 571 N.W.2d 53 (1997), citing Connick v. Myers, supra; 
Tindle v. Caudell, 56 F.3d 966 (8th Cir. 1995). Whether an 
employee’s statement is a matter of public concern is deter- 
mined by its content, form, and context, as revealed by the entire 
record. Vinci v. Nebraska Dept. of Corr. Servs., supra, citing 
Rankin v. McPherson, supra. We have stated that whether an 
employee intends to disseminate a statement’s content to the 
public and the employee’s motivation in making the statement 
are important factors in the content, form, and context analysis. 
Vinci v. Nebraska Dept. of Corr. Servs., supra. 

[15,16] An employee’s statement concerning an internal 
grievance is not generally considered to be a matter of public 
concern. See, e.g., Connick v. Myers, supra. For example, in 
Vinci v. Nebraska Dept. of Corr. Servs., supra, an employee of 
the Nebraska Department of Correctional Services was disci- 
plined after using racially and sexually offensive language to 
refer to other employees of the department. We noted that the 
employee was not attempting to stimulate public dialog regard- 
ing a matter of public concern, but was simply referring to his 
Supervisor using an inflammatory and offensive slur. Further, 
the employee was not attempting to disseminate the statement’s 
content to the public. Thus, we concluded that the First 
Amendment did not protect the employee from discipline. But 
courts have consistently stated that employee statements alleg- 
ing racial discrimination within a public agency are inherently 
matters of public concern. See, e.g., Connick v. Myers, supra; 
Perry v. McGinnis, 209 F.3d 597 (6th Cir. 2000); Victor v. 
McElveen, 150 F.3d 451 (Sth Cir. 1998); Cromer v. Brown, 88 
F.3d 1315 (4th Cir. 1996); Rode v. Dellarciprete, 845 F.2d 1195 
(3d Cir. 1988); Leonard v. City of Columbus, 705 F.2d 1299 
(11th Cir. 1983); Kemp v. State Bd. of Agriculture, 803 P.2d 498 
(Colo. 1990); Indiana Dept. of Highways v. Dixon, 541 N.E.2d 
877 (Ind. 1989). 

In this case, Cox’s statements touched on matters of public 
concern. The statements all related to allegations of problems of 
racial discrimination and tension at the correctional center. 
Although Cox did not give Creighton permission to further pub- 
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licize his statements, the fact that they were made to a reporter 
investigating the issue shows an intent on Cox’s part to dissem- 
inate the statement’s content to the public. Certainly, Creighton 
could have used Cox’s statements to further her investigation, 
whether she had permission to directly quote him or not. 

The Department’s reliance on Vinci v. Nebraska Dept. of 
Corr. Servs., supra, is misplaced. Unlike Vinci, Cox was not 
expressing a personal dissatisfaction with his supervisors which 
was of no concern to the public at large. Rather, Cox was speak- 
ing to a reporter and candidly answering her questions regarding 
concerns of racial discrimination at the correctional center. See 
Barrett v. University of Colorado, 851 P.2d 258 (Colo. App. 
1993) (distinguishing between statements that merely reflect 
racial bias of speaker and statements alleging racial discrimina- 
tion). The fact that the news media was interested in the allega- 
tion of potential racism at the correctional center and was 
actively seeking information from Cox about it further indicates 
the public concern regarding the matter. See, generally, 
Auriemma y. Rice, 910 F.2d 1449 (7th Cir. 1990) (subject matter 
of speech was covered by newspaper). The case law clearly rec- 
ognizes that allegations of racism in a public agency are of con- 
cern to the community at large. 

[17-19] The Department argues that Cox’s statements were 
false or malicious and made with the intent to harm or destroy 
the reputation, authority, or official standing of individuals or 
organizations. Therefore, the Department contends that First 
Amendment protection is precluded. It has been suggested that 
a public employee might lose the protection of the First 
Amendment for knowingly or recklessly making false state- 
ments. Pickering v. Board of Education, 391 U.S. 563, 88 S. Ct. 
1731, 20 L. Ed. 2d 811 (1968). We may assume that false state- 
ments deliberately or recklessly made by public employees are 
either unprotected by the First Amendment or, at least, would 
weigh heavily against protection. See Pickering v. Board of 
Education, supra; Moore v. City of Wynnewood, 57 F.3d 924 
(10th Cir. 1995). However, this does not alter our conclusion. In 
this case, the Department has failed to show that Cox made the 
statements knowing they were false or with reckless disregard 
for their veracity. For a statement to be malicious or recklessly 
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false, it must be more than negligently erroneous, and we con- 
sider the speaker’s actual state of mind instead of an objective 
analysis of what a reasonably prudent person would have said. 
See Brasslett v. Cota, 761 F.2d 827 (1st Cir. 1985). Further, erro- 
neous statements of public concern will be protected unless they 
are shown to have interfered with the employee’s performance 
or the regular operation of his or her governmental agency. 
Brasslett v. Cota, supra, citing Pickering v. Board of Education, 
supra. 

In this case, the record is clear that Cox believed his state- 
ments to be true, was merely expressing his personal opinions, 
and had reason to believe that the facts behind his expressions of 
opinion were correct. Thus, even if we assume the possibility 
that one or more of Cox’s statements could be false, a factual 
issue we need not decide, and could be interpreted to have been 
made in a manner that exhibited an intent to harm the reputation 
of others, we do not find support in the record that any such 
statements were made in a recklessly false or malicious manner 
so as to preclude First Amendment protection. See Wulf v. City 
of Wichita, 883 F.3d 842 (10th Cir. 1989) (employee’s state- 
ments of employer misconduct based on his own suspicions 
were not recklessly or maliciously false and were matters of 
public concern). We conclude that Cox’s statements were in 
regard to matters of public concern and subject to First 
Amendment protection. 


BALANCING 

Because Cox’s statements involved matters of public concern, 
we must next address the more difficult task of balancing Cox’s 
First Amendment interest in making the statement against the 
interest of the government, as an employer, in promoting the 
efficiency of the public services it performs through its employ- 
ees. Cox contends that the balance is in his favor, particularly 
because he had permission to speak with Creighton. The 
Department contends that the balance is in its favor because 
Cox’s statements had the potential to disrupt the workplace and 
cause undue violence at the correctional center. 

(20,21] In balancing an employee’s and an employer’s com- 
peting interests, the Eighth Circuit Court of Appeals has consid- 
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ered six interrelated factors: (1) the need for harmony in the 
office or workplace; (2) whether the government’s responsibili- 
ties require a close working relationship to exist between a 
plaintiff and his or her coworkers when the speech in question 
has caused or could cause the relationship to deteriorate; (3) the 
time, manner, and place of the speech; (4) the context in which 
the dispute arose; (5) the degree of public interest in the speech; 
and (6) whether the speech impeded the employee’s ability to 
perform his or her duties. Shands v. City of Kennett, 993 F.2d 
1337 (8th Cir. 1993). The balance is flexible, and the weight to 
be given to any one factor depends upon the specific circum- 
stances of each case. Id. 

[22-25] When close working relationships are essential to ful- 
fill public responsibilities, a wide degree of deference to the 
employer’s judgment is appropriate. Wood v. Tesch, 222 Neb. 
654, 386 N.W.2d 436 (1986), citing Connick v. Myers, 461 U.S. 
138, 103 S. Ct. 1684, 75 L. Ed. 2d 708 (1983). Thus, police 
organizations have generally been given additional deference 
when balancing an employee’s speech regarding a matter of 
public concern against the need of the employer to prevent dis- 
ruption in the workforce. See Shands v. City of Kennett, supra. 
It has been said that it is not necessary for an employer to allow 
events to unfold to the extent that the disruption of the office and 
the destruction of working relationships are manifest before tak- 
ing action. Jd. However, purely speculative allegations of work- 
place disruption are insufficient as a basis for disciplining an 
employee based on his or her statements regarding matters of 
public concern. Wulf v. City of Wichita, supra. In addition, the 
more substantially involved in matters of public concern is an 
employee’s speech, the stronger must be an employer’s showing 
as to the disruptive effect upon close working relationships and 
efficiency. Id. See, also, Powell v. Gallentine, 992 F.2d 1088, 
1091 (10th Cir. 1993) (“‘ ‘an employee’s First Amendment inter- 
est is entitled to greater weight where he is acting as a whistle 
blower in exposing government corruption’ ”). 

[26] The Department’s evidence focuses on the contention 
that the allegations of racial discrimination stated by Cox had 
the potential to disrupt the workplace and jeopardize the safety 
of inmates and employees. Evidence was also presented that 
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Cox went outside the chain of command when making the state- 
ments. These are considerations that weigh in favor of the 
Department’s ability to terminate Cox’s employment even 
though his speech regarded matters of public concern. The 
record indicates, however, that no disruption actually occurred 
and that Cox specifically sought to limit any possible disruption 
his statements might have. Cox specifically stated to Creighton 
that he did not want his comments published and that he refused 
to appear on television. In addition, although the Department 
has an interest in seeing that grievances are addressed through a 
chain of command, the fact that an employee moved quietly and 
did not attempt to provoke a public confrontation lessens the 
weight given to the employer on this factor. See Cromer y. 
Brown, 88 F.3d 1315 (4th Cir. 1996). See, also, Rode vy. 
Dellarciprete, 845 F.2d 1195 (3d Cir. 1988) (discussing disrup- 
tion in workplace in regard to employee interview with reporter 
and noting that employee did not seek out interview but was 
instead contacted by reporter). Further, the record indicates that 
Cox’s statements concerned issues that were already a topic of 
discussion and concern within the correctional center before he 
spoke with Creighton. Thus, any potential disruption would not 
be caused solely by Cox’s statements. See Wulf v. City of 
Wichita, 832 F.3d 842 (10th Cir. 1989) (discussing similar 
Situation). 

(27) Of particular importance is the context in which Cox 
made his statements. Cox repeatedly sought and was granted 
permission to speak to Creighton about anything except the 
inmates. Cox was responding to Creighton’s call, and there is no 
indication that he knew what Creighton was going to ask him. 
By providing Cox with permission to discuss anything other 
than the inmates with Creighton, it was the actions of the 
Department itself that left open the possibility of workplace dis- 
ruption. These circumstances weigh heavily against the 
Department’s ability to terminate Cox’s employment based on 
his statements to Creighton. See, Victor v. McElveen, 150 F.3d 
451 (Sth Cir. 1998) (fact that employee made statement critical 
of his employer after receiving express permission to comment 
freely weighed heavily in employee’s favor); Bickel v. Burkhart, 
632 F.2d 1251 (Sth Cir. 1980) (context factor weighed in favor 
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of employees who complained at meeting following statement 
by administrator that they could talk about anything that was on 
their minds). In addition, there is no evidence that Cox’s state- 
ments impaired his ability to perform his duties, and as previ- 
ously discussed, the statements were in regard to matters that are 
commonly referred to as “inherently” matters of public concern. 
See Connick v. Myers, supra. See, also, Victor v. McElveen, 
supra (indicating that public interest in prevention and elimina- 
tion of racial discrimination outweighs employer’s interest in 
preventing disruption in workplace). In balancing the interests 
of each party, we think that Cox’s First Amendment interest in 
making the statements trumps the Department’s interest as an 
employer concerned with the efficiency of the public services it 
performs. Thus, we determine that the Department could not ter- 
minate Cox’s employment on the basis of his statements to 
Creighton. There is no evidence in the record that the 
Department would have terminated Cox’s employment on any 
other basis. Accordingly, we reverse. 

[28-30] Cox has moved this court for an award of attorney 
fees on appeal pursuant to Neb. Rev. Stat. § 25-824 (Reissue 
1995) on the basis that the legal position of the Department is 
frivolous. An appellate court may award attorney fees on appeal 
regardless of whether they were requested or ordered in the trial 
court. Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369 
(1998); Foiles v. Midwest Street Rod Assn. of Omaha, 254 Neb. 
552, 578 N.W.2d 418 (1998). For purposes of § 25-824, 
“frivolous” means an attempt to relitigate the same issues 
resolved in prior proceedings with the same parties or a legal 
position wholly without merit, that is, without rational argument 
based on law and evidence to support a litigant’s position. Any 
doubt as to whether a legal position is frivolous should be 
resolved in favor of the party whose legal position is in question. 
We conclude that the Department’s approach to the disciplinary 
proceedings and the appeal were not frivolous. Thus, Cox’s 
motion for attorney fees on appeal is denied. 


CONCLUSION 
We conclude that Cox’s statements were in regard to matters 
of public concern and that his interest in making those state- 
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ments outweighed the interest of the government, as an 
employer, in promoting the efficiency of the public services it 
performs through its employees. As a result, we conclude that 
the termination of Cox’s employment violated his constitution- 
ally protected interest in freedom of speech. The district court 
erred in affirming the decision of the Commission. Accordingly, 
we reverse. Because we reverse based on Cox’s first assignment 
of error, we do not address the remaining assignments of error. 
REVERSED. 
McCormack, J., not participating. 


BLUE CREEK Far, INC., APPELLANT, V. AURORA COOPERATIVE 
ELEVATOR COMPANY, APPELLEE. 
614 N.W. 2d 310 


Filed July 14, 2000. No. S-99-608. 


1. Judgments: Appeal and Error. In a bench trial of a law action, a trial court’s find- 
ings have the effect of a jury verdict and will not be set aside on appeal unless clearly 
erroneous. 

2. Judgments. In a bench trial, the trial court’s entry of judgment in favor of a certain 
party warrants the conclusion that the trial court found in the party’s favor on all 
issuable facts. 


Appeal from the District Court for Hamilton County: 
MICHAEL OWENS, Judge. Affirmed. 


Neil E. Williams, of Lane & Williams, P.C., for appellant. 


David A. Jarecke, of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellee. 


HenprRy, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Appellant, Blue Creek Farm, Inc. (Blue Creek), brought this 
action seeking a declaration that its contractual obligation to 
deliver corn to appellee, Aurora Cooperative Elevator Company 
(Aurora), between March 1 and 31, 1996, had expired. Blue 
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Creek further sought a declaration that each party’s obligations 
under the contracts were excused by Aurora’s attempt to invoke 
the contracts’ force majeure provisions. The district court for 
Hamilton County determined that time was not of the essence 
and that an 11-day delay in performance was reasonable and, 
therefore, dismissed Blue Creek’s claim. We affirm. 


BACKGROUND 

Under two separate grain purchase contracts, Blue Creek 
agreed to sell and Aurora agreed to buy a total of 25,000 bushels 
of No. 2 yellow corn. Although the contracts were executed in 
January and October 1995, both contracts specified that the 
seller would deliver the corn to Aurora’s elevator at Chapman, 
Nebraska, between March 1 and 31, 1996. Because of a short- 
age in railcar availability, however, Aurora was not able to take 
delivery in March 1996. 

Blue Creek’s president, Larry Paschke, testified that he called 
Aurora on several occasions during the month of March 1996 to 
obtain permission to deliver the corn. Each time he contacted 
Aurora, however, he was informed that Aurora could not accept 
delivery of Blue Creek’s corn. 

On March 29, 1996, Aurora sent a letter informing Blue 
Creek that Aurora was extending the contracts with Blue Creek 
for an additional 30 days due to the delay of rail carrier service. 
The letter from Aurora to Blue Creek stated: 

Pursuant to paragraph 4 of the grain contract(s) ... we 
are extending such contract(s) for an additional 30 days due 
to the delay of rail carrier service. We are making efforts to 
accept delivery of these contracts and you may wish to con- 
tact your local elevator for delivery if you have not already 
done so. If you have any questions concerning these con- 
tracts, please call Verda at 402-694-2106 or 800-642-6795. 

Paragraph 4 on each of the grain contracts, referenced in 
Aurora’s letter, provided that “[bJuyers performance under this 
contract is contingent upon conditions beyond buyers control, 
such as, but not limited to, labor disputes, and disturbances, 
accidents, fire, delay of carriers, act of god or war.” 

On Monday, April 1, 1996, railcars were available and Allen 
Boltz, an employee of Aurora, called Paschke to request that 
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Blue Creek immediately begin its delivery. Paschke testified that 
he was working in the field on April 1, however, and did not 
receive the message until too late in the day to do anything about 
it. On April 2, Aurora called Paschke to inform him that Blue 
Creek was not to deliver its corn because the railcars were now 
full. On April 10, Aurora sent Blue Creek’s attorney written 
authorization for Blue Creek to begin delivery immediately. 
Blue Creek made its first delivery on April 11, and its last deliv- 
ery on April 16. Before trial, the parties stipulated that Blue 
Creek had delivered the corn to Aurora without prejudice to 
Blue Creek’s claim. 


ASSIGNMENTS OF ERROR 
Blue Creek assigns as error the district court’s failure to 
determine that (1) Aurora repudiated the contracts by attempting 
to invoke their “force majeure” clauses and (2) Blue Creek had 
the option of treating the contracts as terminated due to Aurora’s 
repudiation. 


STANDARD OF REVIEW 
[1] In a bench trial of a law action, a trial court’s findings 
have the effect of a jury verdict and will not be set aside on 
appeal unless clearly erroneous. Schwarz v. Platte Valley 
Exterminating, 258 Neb. 841, 606 N.W.2d 85 (2000). 


ANALYSIS 

Blue Creek argues that paragraph 4 on each of the grain con- 
tracts is a force majeure provision. In general, a force majeure 
provision is a contractual provision that allocates the risk if per- 
formance becomes impossible or impracticable as a result of an 
event or effect that the parties could not have anticipated or con- 
trolled. See Black’s Law Dictionary 657 (7th ed. 1999). Blue 
Creek argues that once Aurora invoked the contracts’ force 
majeure provisions, Aurora repudiated its contractual obligations 
and gave Blue Creek the option of treating the contracts as ter- 
minated. Aurora contends that it did not repudiate the contracts, 
but merely delayed performance by a reasonable amount of time. 

Blue Creek’s argument, that Aurora’s exercise of the force 
majeure provisions resulted in a repudiation of the executory 
contracts, is similar to the argument made in Crowder v. Aurora 
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Co-op Elev. Co., 223 Neb. 704, 393 N.W.2d 250 (1986). In 
Crowder, a farmer sued Aurora for damages caused by Aurora’s 
alleged anticipatory breach of a grain contract when Aurora 
refused delivery of contracted corn. Likewise, Blue Creek sued 
Aurora for alleged anticipatory breach of the grain contracts 
when Aurora allegedly invoked the force majeure provision to 
excuse its performance under the contracts. 

In Crowder, we set forth the pertinent law on anticipatory 
repudiation of a contract for the sale of goods: 

“When either party repudiates the contract with respect 
to a performance not yet due the loss of which will sub- 
stantially impair the value of the contract to the other, the 
agerieved party may 

“(a) for a commercially reasonable time await perfor- 
mance by the repudiating party; or 

“(b) resort to any remedy for breach (Section 2-703 or 
Section 2-711), even though he has notified the repudiating 
party that he would await the latter’s performance and has 
urged retraction; and 

“(c) in either case suspend his own performance or pro- 
ceed in accordance with the provisions of this article on the 
seller’s right to identify goods to the contract notwith- 
Standing breach or to salvage unfinished goods (Section 
2-704).” Neb. U.C.C. § 2-610 (Reissue 19[92]). 

Comment 1 to § 2-610 states: “[A]nticipatory repudia- 
tion centers upon an overt communication of intention or 
an action which renders performance impossible or 
demonstrates a clear determination not to continue with 
performance.” Additionally, comment 2 for § 2-610 con- 
tains: “It is not necessary for repudiation that performance 
be made literally and utterly impossible. Repudiation can 
result from action which reasonably indicates a rejection 
of the continuing obligation.” See, also, Hooker and Heft v. 
Estate of Weinberger, 203 Neb. 674, 680-81, 279 N.W.2d 
849, 853 (1979) (“An anticipatory breach of contract is one 
committed before the time has come when there is a pre- 
sent duty of performance and is the outcome of words or 
acts evincing an intention to refuse performance in the 
future”); Selig v. Wunderlich Contracting Co., 160 Neb. 
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215, 222, 69 N.W.2d 861, 867 (1955) (‘Where a party 
bound by an executory contract repudiates his obligation 
before the time for performance, the promisee has . . . an 
option to treat the contract as ended so far as further per- 
formance is concerned ...’”). 

223 Neb. at 712-13, 393 N.W.2d at 257. 

The court in Crowder determined that whether Aurora had 
repudiated its agreement was a question of fact for the jury. In 
this case, we also conclude that whether Aurora repudiated the 
contracts by sending the letter to Blue Creek which referenced 
paragraphs 4 was a question of fact. 

(2] In an appellate review of a bench trial in a law action, the 
trial court’s factual findings have the effect of a jury verdict and 
will not be set aside on appeal unless they are clearly wrong. 
Vistar Bank v. Thompson, 253 Neb. 166, 568 N.W.2d 901 
(1997). In a bench trial, the trial court’s entry of judgment in 
favor of a certain party warrants the conclusion that the trial 
court found in the party’s favor on all issuable facts. Peterson v. 
Kellner, 245 Neb. 515, 513 N.W.2d 517 (1994). 

In finding for Aurora, the trial court impliedly found that the 
letter from Aurora to Blue Creek did not constitute a repudiation 
of the contracts. We agree. The letter evinces no intention on the 
part of Aurora not to perform its obligations under the contracts. 
Rather, it informs Blue Creek that although it intends to perform, 
its performance will be delayed by up to 30 days. Even Paschke, 
when questioned, could not testify that the letter suggested that 
Aurora would not honor the contract. On cross-examination, 
Paschke was asked to read the language of the letter quoted above. 
When asked where in that language the letter suggested that 
Aurora would not honor the contract or would not take receipt of 
Blue Creek’s corn, Paschke answered, “I see no place in there.” 


CONCLUSION 
We conclude that the district court was not clearly erroneous 
in finding that Aurora did not repudiate the contracts by sending 
the letter informing Blue Creek that it intended to delay perfor- 
mance by 30 days. Therefore, we need not reach Blue Creek’s 
second assignment of error. 
AFFIRMED. 
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STATE OF NEBRASKA EX REL. NEIL EMMACK AND 
PEGGIE EMMACK, INDIVIDUALS AND AS PARENTS,’ 
GUARDIANS, AND NEXT BEST FRIENDS OF 
KEELY EMMACK AND MIKAILA EMMACK, APPELLANTS, 
v. DoN STENBERG, ATTORNEY GENERAL OF 
THE STATE OF NEBRASKA, APPELLEE. 

614 N.W, 2d 300 


Filed July 14, 2000. No. S-99-628. 


1, Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

2. Mandamus. To warrant the issuance of a peremptory writ of mandamus to compel 
the performance of a legal duty to act, (1) the duty must be imposed by law, (2) the 
duty must still exist at the time the writ is applied for, and (3) the duty must be clear. 

3. Mandamus: Public Officers and Employees. Mandamus is available to enforce the 
performance of ministerial duties of a public official but is not available if the duties 
are quasi-judicial or discretionary. 

4. Mandamus. The general rule is that an act or duty is ministerial if there is an abso- 
lute duty to perform in a specified manner upon the existence of certain facts. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Richard M. Jones and Dennis P. Lee, of Lee & Bucchino Law 
Firm, for appellants. 


Don Stenberg, Attorney General, and John R. Thompson for 
appellee. 


HENDRY, C.J.. WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMACcK, and MILLER-LERMAN, JJ. 


CONNOLLY, J. 

Appellants, Neil Emmack and Peggie Emmack, brought this 
action seeking a writ of mandamus compelling appellee, Don 
Stenberg, Attorney General of the State of Nebraska, to pursue 
and obtain judgments on all forfeited recognizance bonds in 
criminal cases or, in the alternative, to order the appellee to 
require the county attorneys of the various counties to obtain 
such judgments. The district court for Lancaster County denied 
appellants’ application for peremptory writ of mandamus and 
vacated the alternative writ previously issued by the district 
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court for Douglas County. Because appellants have failed to 
show a clear legal duty on the part of appellee to seek judgment 
of default and execute upon forfeited recognizance bonds, we 
affirm. 


BACKGROUND 

Appellants are the parents of Keely Emmack and Mikaila 
Emmack, minor children who now attend or in the future will 
attend the Omaha public school system. Appellants filed a peti- 
tion for a writ of mandamus on behalf of their children to com- 
pel appellee to collect or aid in the collection of moneys 
allegedly due to the State of Nebraska, which moneys are to be 
held in trust for the benefit of Nebraska’s school system. 

The district court for Douglas County issued an alternative 
writ of mandamus. Upon appellee’s motion, the action was 
transferred to the district court for Lancaster County, where 
venue was proper. A hearing was held, and the district court for 
Lancaster County denied appellants’ application for peremptory 
writ of mandamus and vacated the alternative writ issued by the 
district court for Douglas County. 


ASSIGNMENT OF ERROR 
Appellants assign that the district court erred in dismissing 
their petition for a writ of mandamus. 


STANDARD OF REVIEW 
{1] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. Susan H. v. Keith L., ante p. 322, 609 N.W.2d 
659 (2000); Pratt v. Nebraska Bd. of Parole, 252 Neb. 906, 567 
N.W.2d 183 (1997). 


ANALYSIS 
[2] To warrant the issuance of a peremptory writ of man- 
damus to compel the performance of a legal duty to act, (1) the 
duty must be imposed by law, (2) the duty must still exist at the 
time the writ is applied for, and (3) the duty must be clear. State 
ex rel. Cherry v. Burns, 258 Neb. 216, 602 N.W.2d 477 (1999). 
Appellants argue that appellee has a legal duty to seek judg- 
ment on all forfeited recognizance bonds in criminal cases or, in 
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the alternative, to require the county attorneys of the various 
counties to seek such judgments. To prove the existence of a 
legal duty on the part of appellee, appellants cite to three sec- 
tions of the Nebraska Constitution, which they argue are manda- 
tory, not discretionary. First, appellants cite to article VII, § 1, 
which provides: 

The Legislature shall provide for the free instruction in 
the common schools of this state of all persons between the 
ages of five and twenty-one years. The Legislature may 
provide for the education of other persons in educational 
institutions owned and controlled by the state or a political 
subdivision thereof. 

Next, appellants cite to article VII, § 5(1), which provides that 
“all fines, penalties, and license money .. . shall be appropriated 
exclusively to the use and support of the common schools.” 
Finally, appellants cite to article VII, § 7, which provides that 
the net proceeds of lands and other property and effects that 
come to the State of Nebraska, by escheat or forfeiture, are 
declared to be perpetual funds for common school purposes. 

[3,4] Mandamus is available to enforce the performance of 
ministerial duties of a public official but is not available if the 
duties are quasi-judicial or discretionary. State ex rel. City of 
Alma v. Furnas Cty. Farms, 257 Neb. 189, 595 N.W.2d 551 
(1999). The general rule is that an act or duty is ministerial if 
there is an absolute duty to perform in a specified manner upon 
the existence of certain facts. Pratt v. Nebraska Bd. of Parole, 
supra. We note that at one time, there was a statutory duty 
imposed upon the prosecuting county attorney to prosecute for- 
feited recognizance. Prior to 1953, Neb. Rev. Stat. § 29-1102 
(Reissue 1948) provided: 

Whenever such recognizance shall have been forfeited 
as aforesaid, it shall be the duty of the prosecuting attorney 
of the county in which the recognizance was taken, to pros- 
ecute the same by civil action for the penalty thereof; and 
such action shall be governed by the provisions of the code 
of criminal procedure or so far as the same may be 
applicable. 

This section was repealed, however, in 1953. See 1953 Neb. 
Laws, ch. 88, § 6, p. 260. There is no longer any language in 
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chapter 29, article 11, entitled “Proceedings Upon Forfeiture of 
Recognizance,” that imposes a clear legal duty on the prosecut- 
ing attorney to pursue judgment and execution on forfeited rec- 
ognizance. See Neb. Rev. Stat. § 29-1105 et seq. (Reissue 1995). 

Appellants have relied on three provisions of the Constitution 
of the State of Nebraska to show a legal duty on the part of 
appellee to seek judgments on forfeited criminal recognizance. 
None of these provisions impose a duty on appellee, either 
directly or by implication, to prosecute forfeited criminal recog- 
nizance. Therefore, appellants’ petition for a writ of mandamus" 
cannot succeed. 


CONCLUSION 
We conclude that appellants have not shown a clear legal duty 
on appellee’s behalf to seek judgment on criminal recognizance. 
Therefore, the district court’s dismissal of appellants’ petition 
for writ of mandamus was not erroneous. We affirm. 
AFFIRMED. 


GORDON DESEL AND DEE DESEL, APPELLEES, V. 
CITY OF Woop RIVER, NEBRASKA, 
A MUNICIPAL CORPORATION, APPELLANT. 
614 N.W, 2d 313 


Filed July 14, 2000. No. S-99-657. 


1. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur- 
suant to the Political Subdivisions Tort Ciaims Act, the findings of a trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the verdict, it must be considered in the light 
most favorable to the successful party. Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every inference that can reason- 
ably be deduced from the evidence. 

2. Negligence: Words and Phrases. Ordinary negligence is defined as the doing of 
something that a reasonably careful person would not do under similar circumstances, 
or the failing to do something that a reasonably careful person would do under simi- 
lar circumstances. 

3. Political Subdivisions Tort Claims Act: Negligence. A negligence action brought 
under the Political Subdivisions Tort Claims Act has the same elements as a negli- 
gence action against an individual. 
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4. Negligence: Damages: Proximate Cause. In order to prevail in a negligence action, 
there must be a legal duty on the part of the defendant to protect the plaintiff from 
injury, a failure to discharge that duty, and damage proximately caused by the failure 
to discharge that duty. 

5. Negligence. Negligence and the duty to use care do not exist in the abstract, but must 
be measured against a particular set of facts and circumstances. 

6. __. Duty is a question of whether a defendant is under any obligation for the benefit 
of a particular plaintiff; in negligence cases, the duty is always the same—to conform 
to the legal standard of reasonable conduct in the light of the apparent risk. 

7. ___. The question of whether a legal duty exists for actionable negligence is a ques- 
tion of law dependent upon the facts in a particular situation. 


Appeal from the District Court for Hall County: TERESA K. 
LuTuer, Judge. Affirmed. 


Christopher M. Ferdico, of Baylor, Evnen, Curtiss, Grimit & 
Witt, for appellant. 


Keith D. Sinor for appellees. 


HENprRy, C.J.. WRIGHT, CONNOLLY, GERRARD, STEPHAN, 
McCorMack, and MILLER-LERMAN, JJ. 


McCormack, J. 
NATURE OF CASE 

Gordon Desel and Dee Desel filed an action pursuant to the 
Political Subdivisions Tort Claims Act (the Act), Neb. Rev. Stat. 
§§ 13-901 to 13-926 (Reissue 1991 & Cum. Supp. 1994), 
against the City of Wood River, Nebraska (the City), seeking 
recovery for property damage which occurred when a sewerline, 
owned by the City, backed up and flooded the Desels’ basement. 
The trial court entered judgment in favor of the Desels, finding 
that the City was negligent in maintaining the sewerlines. The 
City filed a motion for new trial, which was overruled. It is from 
this ruling that the City appeals. On our own motion, we 
removed this matter to our docket pursuant to our authority to 
regulate the caseloads of this court and the Nebraska Court of 
Appeals. We affirm. 


BACKGROUND 
On May 8, 1996, a sewerline, owned and operated by the 
City, backed up, causing sewage water to flood into the base- 
ment of the Desels’ residence. The Desels filed an action against 
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the City, pursuant to the Act, alleging three causes of action: (1) 
strict liability, (2) negligence, and (3) breach of warranty. The 
City filed a motion for summary judgment, which was sustained 
as to the strict liability and breach of warranty causes of action. 
The remaining negligence claim was tried to the court. 

The Desels called two witnesses at trial, Steve Timmons, the 
City’s assistant utilities superintendent, and James A. Smith, the 
City’s utilities superintendent. Timmons testified that as the 
assistant utilities superintendent, he responds to complaints 
about sewer backups. Timmons testified that prior to May 1996, 
the City’s maintenance program for its sewer system included — 
“flushing” or “jetting” the sewerlines at least once every year. 
“Flushing” refers to using a fire hydrant and a hose and running 
fresh water down the lines. “Jetting” involves using a high-pres- 
sure hose that is put into the sewerline. Timmons also testified 
that when the City receives frequent calls about a particular sew- 
erline, a “TV inspection” is done, wherein a video camera is 
inserted into the sewer to attempt to analyze the problem. 

Timmons testified that he was familiar with the sewer back- 
ups that have occurred on the particular line involved in this 
action because of his official duties and as a resident whose sew- 
erline is approximately 50 feet downstream from the Desels and 
is attached to the same sewer main. Timmons testified that from 
1980 to 1993, there had been sewer backups once per year in the 
sewer main located adjacent to the Desels’ residence and that 
from 1993 to 1996, there had been “more trouble with it.” 
Timmons also testified that he has sewer backup problems at his 
residence in the spring and fall. 

Timmons testified that he had determined with a reasonable 
degree of certainty that roots in the sewerline were the source of 
the particular blockage that caused the backup into the Desels’ 
residence. Timmons further testified that roots commonly 
invade the sewer system and that he was not aware of any way 
to prevent the roots from doing so. Timmons testified that the 
City tries to control the roots in the sewer system by pouring 
acid into the sewerlines to kill the roots and by using a mechan- 
ical root cutter. Timmons explained that if the City does not try 
to control the root masses, the roots can continue to grow until 
they form an obstruction and block the sewer main. 
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Timmons testified that he is not aware of any industry stan- 
dard, rule, or regulation which requires the City to foresee sewer 
backups or any industry standard, rule, or regulation which 
requires the City to prevent roots from invading the sewer sys- 
tem. Timmons was also not aware of any industry standard, rule, 
or regulation which required the City to determine when roots 
begin to invade a sewerline. Timmons was not aware of any 
industry standard, rule, or regulation that would indicate that the 
City’s maintenance program prior to May 1996 was inadequate. 

Smith testified that, as utilities superintendent, he is respon- 
sible for the maintenance program of the City’s sewer system, 
including the sewer main located adjacent to the Desels’ resi- 
dence. Smith described the City’s maintenance program prior 
to May 1996 as being on an “as-needed basis.” That is, if one 
of the City’s sewerlines backed up, the City would send some- 
one out to clean the line. Smith said that the reasoning behind 
the “as-needed basis” was that the City could not predict when 
the backups were going to occur and that the City does not have 
the capability to monitor all of its sewerlines to determine when 
and where a blockage may occur. Smith was not aware of any 
industry standard, rule, or regulation which requires the City to 
conduct such monitoring. Smith further testified that a waste 
treatment operator is responsible for the day-to-day mainte- 
nance of the sewer system and that part of his job is to period- 
ically check manholes to see if there is a problem that is cause 
for maintenance, such as flushing the line. Smith also testified 
that the City has its own engineer whom it consults regarding 
sewerline maintenance, construction, and operation. Smith tes- 
tified that the only guidelines the City’s engineer has provided 
regarding the operation and maintenance of the sewerlines are 
regular flushing and regular maintenance of the City’s sewer 
mains. 

Smith testified that he determined that the probable cause of 
the backup in question was roots in the main sewerline. Smith 
also stated that it was the City’s responsibility to maintain the 
sewer mains in an operable condition and that the City has the 
responsibility to eliminate roots that block the sewerlines. Smith 
also agreed with Timmons’ testimony that if the roots are 
allowed to grow, they will eventually block the sewerlines. 
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Smith testified that there are several possible courses of 
action the City can take to prevent sewer backups caused by root 
incursion into sewerlines. These include (1) treating the roots 
that get into the line with chemical treatments, such as acid; (2) 
using root saws to cut the roots that get into the lines; (3) regu- 
lating the planting of trees and shrubs adjacent to the sewerlines; 
and (4) replacing the present sewerlines with PVC pipe. 
Regulating the planting of trees and shrubs adjacent to the sew- 
erlines and replacing the present sewerlines with PVC pipe are 
the only ways Smith knew to completely prevent roots from 
invading the sewer system. Smith testified that he was not aware 
of any industry standard, rule, or regulation which required the 
City to take either of these two actions to prevent roots from 
entering the sewerlines. 

Smith also testified that he was not aware of any industry 
standard, rule, or regulation which required the City to treat 
roots in the sewerlines differently than it does, nor was he aware 
of any industry rule or regulation which would indicate that the 
City’s policy prior to May 1996 with regard to the maintenance 
of the sewer main adjacent to the Desels’ residence was 
improper or inadequate. 

When called as a witness by the City, Smith agreed with 
Timmons’ testimony that the City tries to flush all the sewerlines 
at least once a year. Smith further explained that the City flushes 
all the sewerlines once a year and some are flushed more fre- 
quently on an “as-needed basis,” meaning that in some sewer 
mains, problems have developed over time and must be treated 
more frequently. Smith also testified that prior to the backup in 
May 1996, there was no reason to believe that the sewerline that 
caused the backup into the Desels’ residence needed more treat- 
ment than once a year. 

The trial court found that the City had a duty to maintain the 
sewerlines and that it breached that duty, and awarded the 
Desels $6,266.30. The amount of damages had been previously 
stipulated to by the parties in the event the trial court found the 
Desels were entitled to judgment. 


ASSIGNMENTS OF ERROR , 
The City assigns that the trial court erred (1) in finding in 
favor of the Desels and against the City, (2) in finding that the 
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Desels met their burden of proof in the absence of any evidence 
establishing the City’s duty of care, and (3) in finding that the 
City failed to properly maintain the sewerline in the absence of 
any evidence establishing the City’s duty of care. 


SCOPE OF REVIEW 

[1] In actions brought pursuant to the Act, the findings of the 
trial court will not be disturbed on appeal unless they are clearly 
wrong, and when determining the sufficiency of the evidence to 
sustain the verdict, it must be considered in the light most favor- 
able to the successful party. Every controverted fact must be 
resolved in favor of such party, and it is entitled to the benefit of 
every inference that can reasonably be deduced from the evi- 
dence. Norman v. Ogallala Pub. Sch. Dist., ante p. 184, 609 
N.W.2d 338 (2000); Baldwin v. City of Omaha, ante p. 1, 607 
N.W.2d 841 (2000). 


ANALYSIS 

[2-4] Ordinary negligence is defined as the doing of some- 
thing that a reasonably careful person would not do under simi- 
lar circumstances, or the failing to do something that a reason- 
ably careful person would do under similar circumstances. 
Bargmann y. Soll Oil Co., 253 Neb. 1018, 574 N.W.2d 478 
(1998); Traphagan v. Mid-America Traffic Marking, 251 Neb. 
143, 555 N.W.2d 778 (1996). A negligence action brought under 
the Act has the same elements as a negligence action against an 
individual. Brandon v. County of Richardson, 252 Neb. 839, 566 
N.W.2d 776 (1997). In order to prevail in a negligence action, 
there must be a legal duty on the part of the defendant to protect 
the plaintiff from injury, a failure to discharge that duty, and 
damage proximately caused by the failure to discharge that duty. 
Bargmann y. Soll Oil Co., supra; Gans v. Parkview Plaza 
Partnership, 253 Neb. 373, 571 N.W.2d 261 (1997), overruled 
on other grounds, Knoll v. Board of Regents, 258 Neb. 1, 601 
N.W.2d 757 (1999). In accordance with the foregoing rule and 
to prevail in their action against the City, the Desels had to prove 
that the City had a duty to maintain the sewer system, that the 
City breached its duty, and that the breach proximately caused 
the damage claimed by the Desels. 
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[5] Negligence and the duty to use care do not exist in the 
abstract, but must be measured against a particular set of facts 
and circumstances. Bargmann y, Soll Oil Co., supra; Collins v. 
Herman Nut & Supply Co., 195 Neb. 665, 240 N.W.2d 32 (1976). 

[6,7] Duty is a question of whether a defendant is under any 
obligation for the benefit of a particular plaintiff; in negligence 
cases, the duty is always the same—to conform to the legal stan- 
dard of reasonable conduct in the light of the apparent risk. 
Bargmann y. Soll Oil Co., supra; Gans v. Parkview Plaza 
Partnership, supra. The question of whether a legal duty exists 
for actionable negligence is a question of law dependent upon 
the facts in a particular situation. Bargmann v. Soll Oil Co., 
supra; Gans v. Parkview Plaza Partnership, supra. 

The City concedes there was a duty, but claims the breach of 
that duty was not established because the Desels did not prove 
the standard of care. The City argues that the operation, care, 
and maintenance of a municipality’s sewer system is not within 
the general knowledge of laypeople and that as such, the Desels 
were required to provide expert testimony as to the applicable 
standard of care. The City contends that because the Desels 
failed to offer such expert testimony, the Desels did not prove a 
prima facie case of negligence and that the trial court erred in 
finding that the City was negligent. 

Although the Desels did not present any expert testimony as to 
the applicable standard of care, the Desels did present sufficient 
evidence for the trial court to find that the City breached its duty 
and was negligent. The City knew that the sewer main adjacent to 
the Desels’ residence had recurring problems with backups. 
Timmons testified that from 1980 to 1993, there had been sewer 
backups once a year in the sewer main located adjacent to the 
Desels’ residence and that from 1993 to 1996, there had been 
“more trouble with it,” specifically, that the backups had occurred 
more than once a year. Timmons also testified that he has sewer 
backup problems at his residence, which is just downstream from 
the Desels, in the spring and fall. The record also contains the 
complaint report, filled out and signed by Smith, for the sewer 
backup that is the subject of this litigation. Under the “Follow-up 
Procedures or Comments” section of the report, it states in part, 
“2nd time in approx[imately] 6 months that had problem there.” 
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Smith testified that the City had a duty to maintain the sew- 
erlines in an operable condition. Smith also acknowledged that 
the duty included eliminating roots that blocked the sewerlines. 
Smith further testified that there are several possible courses of 
action the City can take to prevent sewerline backups caused by 
root incursion, which included acid treatments, cutting the roots, 
regulating the planting of trees and shrubs adjacent to the sew- 
erlines, and replacing the present sewerlines with PVC pipe. 

Smith testified that the City’s maintenance program for the 
sewer system prior to May 1996 was on an “as-needed basis,” 
meaning that when the City received a complaint of a backup, it 
would send someone out to clean the line. When called as a wit- 
ness by the City, Smith testified that the City flushes all the sew- 
erlines once a year and that some are flushed more frequently on 
an “as-needed basis,” meaning that in some sewer mains, prob- 
lems have developed over time and must be treated more fre- 
quently. Despite Timmons’ testimony that there had been back- 
ups in the sewer main adjacent to the Desels’ residence more 
than once a year in the past 3 years and Smith’s testimony that 
these backups would be considered an established problem, 
Smith testified that he felt that a once-a-year maintenance of 
that particular line was sufficient. Despite the City’s knowledge 
of the recurring backups on this particular sewerline and its 
knowledge of ways to treat or prevent root incursion into the 
sewerlines, the City did nothing and simply continued to main- 
tain this line in the same manner it maintained the properly 
working lines, on an “as-needed basis.” 

If the City had taken any course of action to prevent backups 
in the sewer main adjacent to the Desels’ residence, it would 
then become a subject of expert testimony as to whether or not 
the City’s actions were reasonable under the circumstances. 
However, the City did not take any course of action to prevent 
backups in the sewer main adjacent to the Desels’ residence. The 
City’s failure to take any action when there were several courses 
of action available is not reasonable, and the trial court did not 
need an expert opinion in order to come to that conclusion. 

The City knew there was a problem with the sewer main adja- 
cent to the Desels’ residence and knew of several alternative 
courses of action that were available to prevent sewer backups 


1048 259 NEBRASKA REPORTS 


caused by root incursion, yet it did nothing. The City breached 
its duty to maintain the lines in an operable condition. The trial 
court found that the City had a duty to maintain the sewerlines 
and that it breached that duty. We conclude that the trial court’s 
findings were not clearly wrong. 


CONCLUSION 
For the reasons stated herein, the decision of the trial court is 


affirmed. 
AFFIRMED. 


STATE v. McCRACKEN 1049 
Cite as 259 Neb. 1049 


STATE OF NEBRASKA, APPELLEE, V. 
DARREN MCCRACKEN, APPELLANT. 
615 N.W. 2d 882 


Filed March 24, 2000. No. S-97-944. 


The above-captioned matter was argued before this court on 
October 5, 1998. The argument predominately concerned two 
issues, which issues this court ordered the parties to brief: (1) 
whether the trial court properly ordered appellant Darren 
McCracken’s original direct appeal reinstated and (2) whether 
McCracken properly raised assignments of error related to his 
original direct appeal when the notice of appeal is from the dis- 
trict court’s order granting postconviction relief. 

For the reasons stated herein, we conclude that the district 
court properly granted McCracken a new direct appeal. The fact 
that his notice of appeal is from the grant of postconviction relief 
does not deprive this court of jurisdiction of the instant appeal. 

This case, however, presents the next question in the analy- 
sis: After such an appeal is granted, how should an appellant 
proceed in this court? 

We have consistently held that 

[where the evidence establishes a denial or infringement 
of the right to counsel which occurred only at the appeal 
stage of the former criminal proceedings, the District Court 
has jurisdiction and power, in a post conviction proceeding, 
to grant a new direct appeal without granting a new trial or 
setting aside the original conviction and sentence. 
State v. Blunt, 197 Neb. 82, 92-93, 246 N.W.2d 727, 734 (1976). 
At the same time, we have also stated that when a district court 
reinstates a direct appeal, “the postconviction record is neces- 
sarily before the court as a prerequisite to this court’s jurisdic- 
tion.” State v. Jones, 241 Neb. 740, 745, 491 N.W.2d 30, 33 
(1992). The question remains, and is presented in this case, as 
to how a “reinstated direct appeal” should proceed in this court 
once it has been granted as postconviction relief by the district 
court. Aware that this court has never delineated exactly how an 
appellant is to proceed when a district court grants a new direct 
appeal as postconviction relief, we attempt to provide some 
guidance herein for future cases. 
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The confusion in cases such as this results from language in 
State v. Blunt, supra, and its progeny, which indicates that district 
courts may properly “reinstate” a defendant’s direct appeal when 
the court finds that a defendant was prejudiced by ineffective 
appellate counsel in her or his prior criminal proceedings. Under 
State v. Blunt, supra, we conclude that a district court should 
more properly grant a “‘new direct appeal,” rather than reinstate a 
past one. Thus, a defendant obtaining such relief could then 
appeal from his or her original conviction and sentence based on 
the grant of such postconviction relief. The record before this 
court would then necessarily contain the same record as if the 
“new direct appeal” were the original direct appeal, in addition to 
some indication that the defendant was awarded postconviction 
relief of a new direct appeal, and the jurisdictional time limits for 
the “new” appeal would run from the day postconviction relief 
was granted. Such a procedure would allow this court to properly 
exercise jurisdiction over the new direct appeal, while still allow- 
ing district courts to grant proper relief when the defects in the 
prior proceedings occurred only at the appellate level. 

THE COURT, ON ITS OWN MOTION, HEREBY ORDERS 
that the State of Nebraska, the appellee, shall have 30 days from 
the date of this order to respond to the appellant’s original brief 
filed in case No. S-97-944, and the appellant shall have 14 days 
after the filing of the appellee’s brief to reply thereto in accor- 
dance with Neb. Ct. R. of Prac. 9A(3) (rev. 1997). The matter 
shall then be advanced for oral argument on the merits. 

DATED: February 3, 2000. 

BY THE COURT 


/s/ John V. Hendry 
John V. Hendry, Chief Justice 
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